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SENATE-Tuesday, June 24, 1986 
June 24, 1986 

The Senate met at 9 a.m., on the ex
piration of the recess, and was called 
to order by the President pro tempore 
[Mr. THURMOND]. 

PRAYER 
The Chaplain, the Reverend Rich

ard C. Halverson, D.D., offered the fol
lowing prayer: 

Let us pray. 
Father in Heaven, we invoke Your 

presence and wisdom as the Senate 
enters the final hours on the tax 
reform bill. Very few Americans will 
be unaffected by this bill, whatever 
shape it takes in its final form. We 
thank You for the leadership by the 
chairman and ranking member of the 
committee, the hard work of commit
tee staff, and the legislative aides of 
each Senator in preparing amend
ments and processing voluminous de
tails of this monumental task. Mighty 
God, work Your will and way through 
the minds and hearts of the Senators 
in completing this definitive legisla
tion and through the conference to an 
equitable and just conclusion. In His 
name Who said "render unto Caesar 
the things that are Caesar's and unto 
God the things that are God's."
Amen. 

RECOGNITION OF THE 
MAJORITY LEADER 

The PRESIDENT pro tempore. The 
able majority leader, Senator ROBERT 
DOLE, is recognized. 

Mr. DOLE. Mr. President, I thank 
the distinguished Presiding Officer, 
the President pro tempore, Senator 
THURMOND. 

SCHEDULE 
Mr. DOLE. Mr. President, this is sort 

of a recap for Members. 
The leaders have 10 minutes each. 

That will be followed by routine morn
ing business, not to extend beyond 
9:30. At 9:30, we hope to be on the bill. 
There will be special orders. Hopeful
ly, they can be interspersed through
out the day, maybe some before 9:30 
and maybe some between 9:30 and 10, 
depending upon what happens. 

There will be a vote, as I understand, 
at 10 o'clock. Special orders have been 
entered for Senators HAWKINS, PRox
MIRE, HUMPHREY, EXON, MELCHER, and 
GORE. 

At 9:30 a.m., we will resume consid
eration of the bill H.R. 3838. As I said, 
there will be a vote at 10 o'clock. 

Legislative day of Monday, June 23, 1986 

Mr. President, this is the last day of 
the tax reform bill. The big vote 
should come at 4 o'clock. We would ap
preciate help in that effort. I would 
guess we may be able to have just that 
final passage vote. There is about a 
half-hour reserved before that for the 
leaders and the managers to make 
statements on the bill itself. 

Mr. President, I think we are in 
pretty good shape, according to the 
chairman, Senator PACKWOOD. I would 
hope that Members would come to the 
floor as early as they can this morn
ing, say at 9:30. At least on this side, 
we will not have our normal luncheon 
because there will be votes throughout 
the noon hour. 

Mr. President, I just urge my col
leagues not to wait until 3 o'clock and 
rush over and say, "I want 30 minutes 
on the bill," or "I want to offer my 
amendment." That would cause prob
lems later in the day. 

Mr. President, at this point I wish to 
present a statement for the RECORD on 
the tax bill. I want to point out one or 
two things. 

SENATOR RUSSELL LONG'S CON
TRIBUTION TO TAX REFORM 
Mr. DOLE. Mr. President, first 

about the bill itself, I think it is an 
outstanding piece of legislation. Obvi
ously, it is not perfect. It could be im
proved and I think there will be im
provements in the conference, maybe 
even improvements before we vote 
today. I know that many Members on 
both sides have reservatioris about the 
bill, about certain provisions in the 
bill. We are hearing from constituents 
on a daily basis about, "It is a good 
bill, but-." 

I think on both sides of the aisle, we 
are aware of those problems and hope 
they can be resolved if not before the 
vote, then later. 

Having been the chairman of the Fi
nance Committee, I want to certainly 
extend my congratulations to the 
chairman. I think BOB PACKWOOD has 
performed a near miracle because this 
bill was about as dead as a dodo bird 6 
or 7 weeks ago. In a period of 2 or 3 
days, it was revived. It is now right on 
track. 

Mr. President, this bill has broad 
support on both sides. It is a biparti
san effort. There has been a lot of 
effort by Democrats and Republicans 
in the committee, and we have seen it 
on the floor time after time after time. 

And finally Mr. President, this 
morning I want to pay special tribute 

to my old Finance Committee copilot 
and good friend, RUSSELL LoNG. This 
will be the last big tax bill for Senator 
LoNG, the capstone of what can only 
be characterized as an illustrious 
career in the field of tax legislation. 

Mr. President, Senator LoNG was 
first elected in 1948 and was chairman 
of the Finance Committee for 15 
years. Politics in America describes his 
leadership this way: "He had an 
almost uncanny ability to spot a nas
cent consensus in the Senate's mael
strom of conflicting views on any given 
issue, locate a center that would hold, 
and occupy it at precisely the right 
moment." 

That is how I think most of us would 
describe Senator LoNG and his efforts. 

I do not know what else you can say 
about the legislator. I do know that 
during the 4 years that I chaired the 
Finance Committee and for all the 
years I have served on the committee, 
I often turned to Senator LoNG to reap 
the benefits of his collected wisdom in 
tax law as well as political strategy. 

There is no one in the Senate today, 
nor probably has there ever been, who 
has a wider, more thorough knowledge 
of the Tax Code than Senator LONG. 

I can recall a number of times in the 
committee when we would raise some 
amendment and he would say, "I do 
not think I know very much about 
that," but if you go back and check 
you would find maybe 10 years before 
he started the entire thing. 

So he has a vast knowledge of the 
Tax Code. 

I just want to thank him early today 
because this will be a very busy day. 

Mr. President, I was chairman of 
that committee for 4 years and he had 
been chairman of that committee for 
15 years. When I became chairman, 
obviously there was a change. People 
were wondering what would happen, 
will the committee function? 

The committee functioned because 
Senator LONG never looked back, he 
never tried to undercut the new chair
man. He cooperated every step of the 
way. Obviously, we had differences, 
maybe political differences or policy 
differences. But as far as moving 
ahead and making my job not only 
bearable, but very enjoyable most of 
the time, it was his cooperation that 
made it possible, and I believe that 
Senator PACKWOOD will say the same 
thing. 

This may be the last tax bill that 
passes here, unless there is another 
one this year, which I doubt, that will 

e This "bullet" symbol identifies statements or insertions which are not spoken by the Member on the floor. 
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have RUSSELL LONG'S fingerprints all 
over it, and his fingerprints are all 
over this piece of legislation. 

The legacy that Senator LONG will 
leave behind in the field of tax reform 
when he retires at the end of the year 
will benefit generations of Americans. 

I just happen to believe that if you 
go back to the Tax Code and look at 
all the provisions that are there and 
find out who they came from, who 
they benefited, you will find that a 
great number were initiated by this 
distinguished Senator from Louisiana, 
the former chairman, Senator LONG. 

The beneficiaries by and large are 
not the rich, not those with power, not 
those with influence, but they are 
Americans who experienced the bene
fit of the earned income tax credit, for 
example, and many, many other provi
sions. 

In other words, low-income Ameri
cans, middle-income Americans, Amer
icans who were trying to make it work. 
They may never know it, but they owe 
a great deal to this distinguished Sena
tor, RUSSELL LoNG. 

RECOGNITION OF THE 
MINORITY LEADER 

The PRESIDING OFFICER <Mr. 
WILSON). Under the previous order, 
the Democratic leader is recognized. 

SENATOR RUSSELL B. LONG 
Mr. BYRD. Mr. President, I, too, 

want to express my fondness for Rus
SELL LONG. I shall miss him. I shall 
miss his friendship and I shall miss his 
guidance on tax matters as well as 
many other matters that come before 
the Senate from time to time which 
involve the Senate Committee on Fi
nance, a committee which Senator 
LoNG chaired for so many years and 
more recently on which he has served 
as the ranking member. 

D 0910 
Mr. LoNG will be especially remem

bered with fondness in West Virginia 
because of his having fathered the 
ESOP legislation, the employee stock 
ownership plan. That legislation en
abled the workers and management at 
Weirton Steel in Weirton, WV, to save 
the plant from being closed down in 
1982. It has preserved the jobs of 8,500 
employees, and that plant has resulted 
in 9 consecutive quarters of profits for 
the company and its employees. 

We shall miss RUSSELL LONG. He is a 
brilliant Senator. He is liked by all 
Senators. I especially will miss him. I 
join with the majority leader in saying 
we will miss RUSSELL and Carolyn 
when they no longer are with us. 

the hope that the overwhelming ma
jority of the Senate will support the 
monumental tax bill that will pass the 
Senate today. It closes down tax shel
ters for the rich, it eliminates the cor
porate loophole goodies, and it 
strengthens the minimum tax so that 
profitable corporations and the very
high-income people will pay their 
share. 

Beyond these monumental accom
plishments in this bill for Americans 
in every income category, we have 
achieved something else which may 
not be so readily apparent as we cele
brate real tax reform today. We have 
addressed the skepticism which has 
been on the increase in recent years 
about the ability of the Government 
to hear the people's voice, to address 
the people's concerns, and to enact the 
fundamental changes in the Tax Code 
that we will witness on the passage of 
this bill. Our action today, in full view 
of the country, on a matter that is so 
near and so dear to the heart and 
pocketbook and family of every Ameri
can, will not only reverse the cynicism 
about the fairness of the tax system 
but should also go a long way toward 
helping to restore some of the lost 
confidence in, and support for, our 
system of government in general. 

I shall cast my vote today in belief 
that this amazing response to the 
needs and the wishes of the people 
promotes the kind of confidence that 
is so essential to a representative de
mocarcy in a challenging and chang
ing world. 

Mr. President, I yield to the distin
guished Senator from Wisconsin the 
remainder of my time should he have 
need for it. 

ROUTINE MORNING BUSINESS 
The PRESIDING OFFICER. Under 

the previous order, there will now be a 
period for the transaction of routine 
morning business not to extend 
beyond the hour of 9:30 a.m., with 
statements therein limited to 5 min
utes each. 

RECOGNITION OF SENATOR 
PROXMIRE 

The PRESIDING OFFICER. Under 
the previous order, the Senator from 
Wisconsin CMr. PROXMIRE] is recog
nized. 

Mr. PROXMIRE. Mr. President, I 
thank my good friend, the minority 
leader, for so graciously yielding me 
part of his time. I deeply appreciate it. 

WHAT IF GORBACHEV IGNORED 
STAR WARS AND NEGOTIATED 
AN OFFENSIVE NUCLEAR RE-

A TAX REFORM BILL THAT DUCTION? 
RESTORES CONFIDENCE Mr. PROXMIRE. Mr. President, yes-

Mr. BYRD. Mr. President, I join terday, I spoke on the prospect that 
with the majority leader in expressing the Secretary General of the Commu-

nist Party of the Soviet Union may 
surprise us and agree to an arms con
trol treaty. 

What happens if the Soviet Union 
surprises everyone? Suppose it agrees 
to a mutual reduction of 50 percent in 
offensive nuclear arsenals without any 
precondition on compliance with the 
ABM Treaty. As of this time, Secre
tary Gorbachev has agreed to negoti
tate the reduction provided the U.S. 
Government will promise full compli
ance with the ABM Treaty for 15 
years. Why the condition? Because 
Gorbachev is concerned that star wars 
might destroy the credibility of its nu
clear deterrent. After all, the United 
States has made star wars or SDI its 
top military priority. Obviously, pro
duction and deployment of antimis
sile-that is star wars-hardware 
would constitute a direct frontal repu
diation of the antimissile treaty. 

Consider what was the purpose of 
the ABM Treaty? Its purpose was to 
stop a race between the two superpow
ers to develop an antimissile system. 
Why was it so important to end a 
purely defensive missile system? Be
cause such a system could-if it 
worked-destroy the deterrent effect 
of the adversary's nuclear arsenal. 

When President Johnson and Presi
dent Nixon directed the negotiation on 
the ABM Treaty, they were concerned 
that the Soviets would deploy their 
own star wars or antimissile capability 
that might destroy this country's nu
clear offensive capability and would 
therefore mandate and all-out effort 
by the United States to build the of
fensive nuclear penetration capability 
that would overcome the Soviet's de
fense. 

If our President thought the Soviet 
system would work, he would have had 
no choice. It would have been either 
build or give up. Arms control would 
be dead. And what would follow? The 
arms race-offensive and defensive
would be a certain fact of life. The 
cost for both countries would be enor
mous. Nuclear instability would great
ly increase. The risk of a cataclysmic 
nuclear war would be much greater. 
So the antiballistic missile treaty was 
drafted for the express purpose of 
stopping the Russian star wars. This 
body, the United States Senate, was so 
convinced of the threat of the Soviet 
star wars that it ratified the ABM 
Treaty by an overwhelming bipartisan 
majority of 89 to 2 in 1972. 

Now, Mr. President, we have one of 
the most ironic reversals in political 
history. Here is a treaty the United 
States vigorously pressed on a very re
luctant Soviet Union. It was an Ameri
can arms control treaty in the best 
sense. It would stop an arms race in 
space. It would preserve the credibility 
of the United States and the Soviet 
nuclear deterrent that had kept the 
peace. And it would make it practical 
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and posslble for the superpowers to 
negotiate a reduction in their off en
sive nuclear arms in the confident 
knowledge that they could do so and 
still retain a sufficient deterrent to 
prevent any preemptive nuclear attack 
by the other side. 

What would have been the United 
States strategy if the Soviet Union 
had refused to agree to the ABM 
Treaty? Defense Secretary McNamara 
and his successors made this crystal 
clear: This country would have gone 
all-out, sled-length in a buildup of our 
offensive nuclear force. 

Now, Mr. President, the irony is that 
the shoe is on the other foot. It is the 
United States that is disregarding all 
its own arguments. It is the United 
States that is making its top military 
priority an antimissile program that 
would destroy the treaty negotiated so 
painstakingly by Republican as well as 
Democratic administrations and rati
fied overwhelmingly by Republican as 
well as Democratic Senators. What 
has changed in the past 14 years to 
make the smashing bipartisan majori
ty that ratified the ABM Treaty 
wrong? Is it not still just as likely that 
the building and deployment of the 
antimissile star wars system by the 
United States today will provoke a 
Soviet offensive nuclear buildup as it 
was sure and obvious to all in 1972 
that a Soviet antimissile star wars 
might provoke a United States off en
sive buildup? It certainly seems that 
way. 

But just a minute, Mr. President. 
Nothing is sure in international nego
tiations. Secretary Gorbachev just 
might surprise all of us. He might sud
denly ignore our star wars project. He 
might agree to a substantial cut in of
fensive nuclear arms in both sides. 
Frankly, if this Senator were in Gor
bachev's shoes, I would do precisely 
that. 

It would be a wise move from the 
Soviet standpoint. It would permit the 
Soviet Union to concentrate its far 
more limited resources on building up 
the basic foundation of its long-term 
military strength-its economy. It 
could focus its more limited technolog
ical resources on a more conventional 
military strengthening. 

The Soviets could do this with confi
dence that the star wars defense 
would almost certainly not work. That 
is the overwhelming consensus of 
America's top scientists and physicists. 
And most important, even if through a 
series of technological miracles it 
could work, no President and no Con
gress could ever have genuine confi
dence that it would. 

Why is that? Because the only way 
star wars could be effectively tested 
would be through an actual nuclear 
strike. And then this most complex 
technological system in human history 
would have to work perfectly that very 
first time. Why perfectly? Because our 

most prestigious scientific organiza
tion, the National Academy of Sci
ences, has told us that if only 1 per
cent of the Soviet arsenal strikes 
American cities, between 35 million 
and 55 million Americans would die in
stantly. This country would cease to 
exist as an organized society. 

Mr. President, would any President 
ever have confidence that any weapon 
system, and especially one as infinitely 
complex and widely challenged by 
competent experts as star wars, would 
work with better than 99 percent effi
ciency the one and only time it was 
ever challenged or tested? The answer, 
Mr. President, is, of course, not. 

But would not star wars add to our 
deterrence? Would it not increase the 
uncertainty of the Soviets that they 
could destroy our retaliatory force? 
The answer to that one, Mr. President, 
is simple and emphatic: Star wars adds 
nothing to our deterrent. Here's why: 
One-half of our enormous nuclear de
terrent is deployed in submarines at 
sea or able to be at sea in minutes. An
other 25 percent is deployed in bomb
ers-in the air or able to take off in a 
very few minutes. We do not need star 
wars to protect our deterrent. The 
U.S. nuclear deterrent is largely invul
nerable right now. It will continue to 
be without star wars and the Soviets 
know it. 

So Secretary Gorbachev just may 
suddenly change his tune. He may 
agree with star wars or no star wars; 
he will negotiate a mutual reduction 
of the offensive nuclear arsenal of 
both sides with confidence that in star 
wars, the United States is wasting 
much of its economic, technological, 
and military resources on a gigantic 
turkey. 

MYTH OF THE DAY 
Mr. PROXMIRE. Mr. President, my 

myth of the day is that real wages in 
the United States have been increas
ing in the past 2 years and are now 
higher than they were in 1979. 

The facts are that from 1983 until 
now, real average hourly earnings for 
nonsupervisory workers fell by 1. 7 per
cent. Real wages and salaries per 
household as well as average adult 
income are below their peak levels 
achieved in 1979. 

What accounts for this shocking 
result? 

First of all, in the early 1980's, the 
twin blows of double-digit inflation 
and deep recession combined to devas
tate labor markets and real wages 
growth. In 1980, our economy regis
tered a pitiful decline in real average 
hourly earnings of 4 percent. While 
some recovery was made in 1982 and 
1983, the trend has been negative ever 
since. 

The recent downward trend is a con
sequence of our losing many high
paying jobs in the goods-producing 

sector to foreign competition and re
placing them with relatively low
paying jobs in the service sector. 

Finally, real wages have suffered 
from the lack of growth in productivi
ty. Output per hour in the first quar
ter of 1986 was no higher than it was 
in 1984. As anyone who has studied 
basic economics can tell you, in the 
long run, real wages can only rise in 
tandem with higher productivity. 

Mr. President, the consequences of 
the continued slump in real wages are 
ominous for our economy and society. 
If we are to provide a healthy econo
my, more and better jobs, and a higher 
standard of living to this and future 
generations of Americans, we must see 
a return to the enviable record of 2 to 
3 percent annual growth in real wages 
which marked the accomplishments of 
our economy during the quarter centu
ry between 1950 and 1975. 

Mr. President, I yield the floor. 

RECOGNITION OF SENATOR 
EXON 

The PRESIDING OFFICER <Mr. 
HATFIELD). Under the previous order, 
the Senator from Nebraska [Mr. 
ExoN] is recognized for not to exceed 
5 minutes. 

D 0920 

TAX REFORM 
Mr. EXON. Mr. President, the 

Senate today will approve the most 
sweeping overhaul of the Tax Code in 
decades. I commend the chairman of 
the Finance Committee, Senator PACK
WOOD, and the ranking Democratic 
member, Senator LoNG, for their ef
forts over the last 6 months to keep 
the tax reform movement alive. They 
have done that. I also commend Sena
tor BILL BRADLEY, the Senator who, 
more than any other, originated this 
historic tax reform bill which we will 
pass today. 

On balance, this bill is a vast im
provement over the current Tax Code 
and the tax bill passed by the House 
of Representatives. It lowers the basic 
tax rates for both individuals and cor
porations. It closes a number of tax 
shelters, so that business decisions for 
a change will be made for economic 
reasons, rather than tax reasons. It 
also strengthens the minimum corpo
rate tax, so that profitable corpora
tions will start paying their fair share 
of the tax burden. 

Particularly pleasing is the positive 
impact that this tax bill will have on 
agriculture. It will permit farmers and 
other self-employed workers to deduct 
up to one-half of their health insur
ance costs. It attacks the tax shelters 
which have encouraged nonfarmers to 
farm the Tax Code. For example, the 
depreciation period for single purpose 
agricultural structures would be dou-
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bled to 10 years. The bill greatly re
stricts the tax losses that can be writ
ten-off by those not earning their 
living primarily from agriculture. 

One major disappointment with the 
Senate tax reform bill is the essential 
elimination of most individual retire
ment accounts. I think that is a mis
take. Congress made the right decision 
in 1981 when we made IRA's available 
to all working Americans. The Senate 
bill would turn the clock back and pe
nalize the 20 million Americans who 
took Congress at its word in 1981 and 
opened IRA's. With the strains on the 
Social Security System, the Congress 
should be looking for ways to encour
age retirement savings and capital for
mation, rather than discouraging it. I 
am convinced that the conferees on 
this bill will protect at least a partial 
IRA benefit for all taxpayers, which 
has always been my goal. If this hap
pens, it will not be because of Senate 
leadership. This body has, by its short
sighted vote against a reasonable com
promise by a three-vote margin, 
turned IRA continuance over to the 
House of Representatives. 

I am pleased that the Senate has ap
proved our amendment to restore 
income averaging for those engaged in 
agriculture. Due to the uncertainties 
of weather, market prices and other 
factors beyond their control, the 
income of farmers and ranchers can 
vary greatly from year to year. As a 
result, income averaging is important 
to many in the agricultural sector and 
I am pleased that the Senate has re
stored that provision. 

Finally, for the farmer or rancher 
fortunate enough to work out an ar
rangement with his lender to reduce 
his debt, the Senate incorporated our 
suggestion of protection from taxation 
on the amount of debt forgiven. 

In closing, Mr. President, as a 
member of the Senate Budget Com
mittee, I am concerned about the dras
tic yearly revenue swings that result 
from this bill. While the bill is revenue 
neutral over 5 years, the great swings 
each year could pose significant prob
lems for the budget process and the 
economy. I look forward to working 
with my colleagues on the Budget 
Committee and others to address this 
problem. 

This is not a perfect bill. Seldom 
does one pass here. Changes are neces
sary, and I am supporting this meas
ure on hopes that the Senate-House 
conference can work out any short
comings and necessary changes and 
report back a bill that will have uni
versal support. 

Mr. President, this bill will begin the 
process which will simplify the Tax 
Code and make it fairer and more effi
cient. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. MELCHER. Mr. President, I ask 
unanimous consent that further pro
ceedings under the quorum call be dis
pensed with. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

RECOGNITION OF SENATOR 
MELCHER 

The PRESIDING OFFICER. Under 
the previous order, the Senator from 
Montana [Mr. MELCHER] is recognized 
for not to exceed 5 minutes. 

COMMENTS ON THE TAX BILL 
Mr. MELCHER. Mr. President, in a 

few minutes, at 10 o'clock, we will be 
voting on an amendment that I and 
Senator HEFLIN, Senator ZORINSKY, 
and Senator NUNN have sponsored to 
do a little justice, to render partially 
to farmers and ranchers and agricul
ture throughout the country, and to 
woodlot owners, that is, small, private 
owners of woodlots, a little justice in 
this tax bill by giving them a part of 
the capital gains provisions that we 
have in the present law. Instead of re
pealing all capital gains provisions for 
them, we would retain a portion of it 
for those who make $100,000 or less in 
net income. It would cost $600 million, 
and we would get it by closing the big 
loophole of carryback provisions for 
corporations which, under present law 
and under this bill, can get a check out 
of the U.S. Treasury if they had a 
year's loss but have had a previous 
good year. 
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If that is adopted, it will help this 

bill, but this bill needs a lot of help. It 
is a well-intentioned bill. It eliminates 
taxes for people who are very poor. 
Six million of the poorest Americans 
will not have to file an income tax 
return if this bill becomes law as it is 
written now, and that is good. It closes 
the biggest loophole on corporations 
that are profitable, by some provisions 
for a minimum tax on those corpora
tions that have been escaping paying 
any Federal income tax or very small 
amounts of Federal income tax. 

So much for those points. The bill, 
while well-intentioned, fails on many 
points. 

First of all, all taxpayers get an in
crease in 1987, next year, and then the 
middle-income taxpayers, close to half 
of them-somewhere between 35 and 
40 percent-will get a tax increase for
ever, until it is changed-in 1987, 1988, 
1989, and on. 

Then there is double taxation for re
tirees who have contributed to their 
retirement funds-State, local, munici
pal, county, and Federal workers. 
Why? It does not make any sense. 
They will be shocked to find out, when 

they retire, that they can be double 
taxed on contributions already taxed 
when they set up their retirement 
funds. 

Then, of course, if we pass this bill, 
we discourage savings by canceling 
IRA's. 

I do not believe these points are wise 
at all. But the most telling point 
against this bill, in my judgment, is 
how it affects us in Montana and 
States like Montana, where we depend 
on the basic industries of agriculture 
and forest products. And mining, too
do not forget them. We depend on 
those industries in my State of Mon
tana, and they are the backbone of 
this country. The economy is built on 
those basic industries, and their taxes 
are going to be increased. 

In effect, although they are not 
making much money now, if they start 
to make money and have some recov
ery, then agriculture, mining, and 
forest products will be clobbered with 
increased taxes. I do not think that is 
wise. I do not think it is fair. I do not 
think it is equity. If we are thinking 
about how we can get this economy 
built on a strong basis, we will reject 
those provisions in this bill and not 
resign ourselves to letting it escape 
from the Senate until it is corrected. 

Mr. President, on balance, I will vote 
against the bill, for all these reasons 
and others which I will outline later 
today. But, on balance, this is a bad 
bill for rural America, because it clob
bers basic industries of agriculture, 
forest products, and mining. 

Mr. President, I yield the floor. 

CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER. Morn
ing business is closed. 

TAX REFORM ACT OF 1986 
The PRESIDING OFFICER. The 

clerk will state the unfinished busi
ness. 

The legislative clerk read as follows: 
A bill <H.R. 3838) to reform the internal 

revenue laws of the United States. 
The Senate resumed consideration 

of the bill. 
Pending: 
(1) Melcher-Zorinsky Amendment No. 

2156, to allow a 30-percent capital gains ex
clusion for the sale of property by an indi
vidual actively engaged in the trade or busi
ness of farming or woodlot operations, and 
to limit net operating loss carrybacks. 

(2) Mattingly Amendment No. 2133, to ex
press the sense of the Congress that tax 
reform legislation remain unchanged for a 
period of at least 5 years from date of enact
ment. 

Mr. PACKWOOD. Mr. President, I 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 
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The bill clerk proceeded to call the percent. including this year, and when 

roll. the bill is fully effective would only be 
0 0940 33 percent. So instead of giving them 

46 percent back in the check from the 
Mr. MELCHER. Mr. President. I ask U.S. Treasury, it would be limited to 

unanimous consent that the order for 33 percent. And that I believe is what 
the quorum call be rescinded. the Senate intends on that particular 

The PRESIDING OFFICER. With- provision. ' 
out objection. it is so ordered. What is needed in offset for the cap-

.AMENDMENT No. 215& ital gains provision for agriculture and 
The PRESIDING OFFICER. The woodlot operators? Six hundred mil

Chair recognizes the Senator from lion dollars. And like everybody else 
Montana. - on this floor. when we look to see 

Mr. MELCHER. Mr. President, in a what were the accurate figures, we go 
few moments we will start the proce- to the Joint Tax Committee and ask 
dure of voting this morning on the them what are the costs of this type of 
amendment that I offered on behalf of an amendment. They wrote back to us 
myself. Senator HEFLIN. Senator ZoR- and said $600 million. And, in a few 
INSKY. and Senator NUNN. minutes, we are going to be told by the 

We seek to save for those engaged in chairman of the Finance Committee 
agriculture whose incomes are that the Joint Taxation Committee 
$100.000 or less the current law on was wrong, was $10 million off, was 1 % 
capital gains. percent wrong. And who is the source 

0 0950 
Now, in my book, capital gains is a 

good part of our Tax Code, but this 
bill repeals it. In my judgment, capital 
gains has been part of our tax policy 
for several decades because it is wise 
tax policy, but this bill repeals it. 

If it is going to repeal it, it should 
not be repealed for those in agricul
ture, at least up to the amounts of 
income that I have mentioned and 
that is in the amendment; and if it is 
going to be repealed, it should not be 
repealed for woodlot owners. Now, 
woodlot owners are private individuals. 
They are active. They are not passive. 
Farmers are active; they are not pas
sive. We do not have any big loopholes 
here. We have a situation where the 
capital gains retention is wise. And 
that is what our amendment seeks to 
do. 

Over 70 percent of the forests in the 
United States is owned privately and a 
majority of that, a big majority of 
that 70 percent that is privately 
owned, is owned by small woodlot op
erators. And capital gains is very sig
nificant. Indeed, the Society of Ameri
can Foresters wrote to all of us, every 
one of us, and said that this was the 
most critical point of woodlot owners
retention of capital gains for them. 
For farmers who are fosing money
and, believe me, almost all of them are 
losing money now-retention of cap
ital gains is only fair and equitable. 
And so we seek to do that. 

Now, it is offset by closing a loop
hole or a glitch or an unintended big 
gaping hole in this bill for carryback 
provisions of corporations. Under cur
rent law, present law, the corporations 
can offset, and that means getting a 
checkout of the U.S. Treasury, if they 
have a losing year, offset the losing 
year against going back 3 years if they 
were profitable and get the money 
back out of the Treasury, a Treasury 
check. And the loophole is that the 
corporate rate up until now was 46 

of this information? The Budget Com
mittee. 

So the people that figure the reve
nue on the Joint Taxation Committee 
are going to find out that they are not 
as accurate as the Budget Committee. 
And based on that, the chairman of 
the Finance Committee is going to 
make a point of order against the 
amendment of myself and Senator 
HEFLIN and Senator ZORINSKY. and 
Senator NUNN. On that technicality of 
the Budget Committee supposedly 
being accurate and the Joint Taxation 
Committee being inaccurate, he is 
going to do what has not been done on 
this Senate floor during all of the 
debate on this bill. He is going to make 
a point of order and say it is off by $10 
million, off 1 % percent. 

When he does that, of course. the 
amendment is supposed to fall. And 
then I will move that we waive section 
303 and we will vote on that, supposed
ly. Only the chairman of the Finance 
Committee has been kind enough to 
inform me that he will move to table 
that, too. But at least we will have a 
vote. At least we will have a vote and 
let everyone know that the Joint Tax
ation Committee may be wrong and 
the Budget Committee may be right. 
And they may be more accurate. but, 
so what? The question, really, is what 
are the merits of the amendment. 

So I ask you, I ask you to stand with 
the amendment if you believe it is 
meritorious. I do not know who could 
doubt that it is a meritorious amend
ment and that it would improve this 
bill if it were adopted. I ask all of you, 
in fairness, to consider the merits. Do 
not go on this very strange expedition 
of saying, "Well, it is a technicality, 
but so what? The Joint Taxation Com· 
mittee's figures are not the revenue 
figures. The Budget Committee's fig
ures are the revenue figures." 

No matter how you slice it, the fact 
of the matter is that capital gains for 
agriculture and woodlot operators, to 
the extent we would allow it under 

this amendment, is absolutely sound. 
It is good tax policy. It is Just, right, 
and equitable. I hope you can vote 
with us. 

Mr. President, I yield the floor. 
AMENDMENT TO RESTORE A 30-PERCENT CAPITAL 

GAINS EXCLUSION FOR FARMERS 
Mr. ZORINSKY. Mr. President, I 

rise in support of this amendment to 
restore a 30-percent capital gains ex
clusion for farmers. ranchers. and 
woodlot owners. This is a much-needed 
change in the tax bill for the agricul
tural community, and I am proud to 
associate myself with it. 

The amendment will permit a 30-
percent exclusion for the capital gains 
of noncorporate, active farmers and 
woodlot owners who have net incomes 
of no more than $100,000 a year. The 
amendment does not restore the full 
60-percent exclusion as under current 
law. However, I believe that the lower 
overall rates contained in the Senate 
bill will ameliorate that difference. 

Mr. President, farmers from all 
across the United States have called 
me on this issue. Under the bill as it 
now stands, many will suffer dramatic 
increases in their taxes without the 
capital gains exclusion. This is unnec
essary and unwarranted. There are too 
many loopholes remaining in the bill 
for us to deny the farmers the capital 
gains exclusion that they so desperate
ly need. Our offset is just one example 
of these remaining loopholes. 

The amendment is targeted so that 
the benefits accrue to those who can 
least afford to do without the exclu
sion. Such targeting should be the 
hallmark of Federal agricultural poli
cies. 

I urge the Senate to join me in re
storing this element of fairness to the 
bill. 

FAIRNESS FOR TIMBER PRODUCERS 
e Mr. BUMPERS. Mr. President, I 
strongly support retaining a capital 
gains differential for all timber pro
ducers. this tax reform retains a cap
ital gains differential for incorporated 
timber producers and it is unfair not 
to do so for noncorporate timber pro
ducers as well. All timber producers 
deserve the same tax treatment on 
capital gains. 

Capital gains is justified for timber 
producers because they take real long
term risks, unlike the investor who 
simply buys stock in IBM and holds 
that stock for 6 months. Timber pro
ducers must maintain their invest
ments for several decades before they 
~ee a return. This is precisely the type 
of risktaking that the capital gains ex
clusion should reward. 

Timber producers, both corporate 
and noncorporate, will receive the ben
efits of lower tax rates, but they lose 
the benefits of the investment tax 
credit. For some timber producers, the 
reductions in tax rates will not offset 
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the value of the ITC if there is no cap
ital gains exclusion. 

The U.S. timber industry is suffering 
already from unfair, subsidized foreign 
competitors. I am hopeful that the ad
ministration will reverse its position 
on Canadian Government timber sub
sidies and that this issue can be re
solved long before the current negotia
tions on a United States-Canadian free 
trade zone are concluded. But we can 
at least ensure that this tax reform 
bill does not aggravate the plight of 
the U.S. timber industry. 

I am distressed that the Senate will 
not have an opportunity to vote direct
ly on the capital gains issue. The par
liamentary rules of the Senate have 
been manipulated to prevent a direct 
vote on timber capital gains. This dou
bles the unfairness for those of us who 
support the efforts of timber produc
ers to be competitive and prosperous.• 

TAX BILL AND AGRICULTURE FAIRNESS TO 
FARMERS 

Mr. GRASSLEY. Mr. President, this 
Tax Reform Act helps restore some 
fairness to the tax system for our 
farmers and their families. Too often 
farmers have been the victims of tax 
policies and treated as second class 
citizens. The Tax Reform Act, as it 
was passed out of the Finance Com
mittee, goes a long way toward dealing 
with these inequities. 

One of the most significant provi
sions of this bill, and one which I 
sponsored, allows self-employed farm
ers and small business persons to 
deduct 50 percent of their health in
surance premiums as a business ex
pense. In the past farmers were not al
lowed to do this. 

As a result they were at a disadvan
tage in relation to people whose premi
ums where paid by their place of em
ployment. There is no legitimate 
reason why farmers and small busi
nessmen should be treated any differ
ently than their cousins and neighbors 
who are working for someone else. 
After all they both have the same goal 
of trying to protect themselves and 
their family from the high costs of 
health care. 

Mr. President, we are currently ex
periencing a "brain drain" in agricul
ture. Many of our young progressive 
farmers are not able to start farming 
because credit is tight or they cannot 
afford the high interest rates being 
charged today. Many others have 
started farming only to be caught by 
the worst agricultural depression in 40 
years and we are struggling to survive. 
I believe this trend is dangerous. We 
need aggressive young people in agri
culture pursuing higher levels of effi
ciency and for competing on a world 
market. In order to help young people 
get started in farming we have ex
tended the availability of Aggie bonds 
from 1986 to 1988. In addition, we 
have expanded the use of proceeds for 
the purchasing of used equipment. I 

believe these steps are important. 
Without taking steps to get and keep 
these young people in farming we 
could wake up in a few years and find 
that we have lost the fight for world 
markets simply because we don't have 
the troops to man our farms. 

Earlier this year Congress passed a 
change in the tax laws that freed 
farmers from tax liabilities resulting 
from a forced sale. This was extremely 
important in not permanently tying 
farmers down with overwhelming tax 
debts because their lender forced them 
to sell. Although this bill was impor
tant it was one step too late. Our ob
jective should be to encourage lenders 
to work with farmers before a forced 
sale. 

In order to reach this goal I am 
happy to report that this tax bill 
eliminates tax consequences of a 
"write-down" of a farmer's principal. 
Under existing laws, even if a farmer 
and lender can agree to write-down a 
debt, Uncle Sam comes by and discour
ages that action by taxing the forgiven 
debt. Fortunately, this tax bill helps 
solve this problem and encourages ne
gotiation rather than foreclosure or 
bankruptcy. 

Mr. President, I believe this bill is 
going a long way toward helping our 
farmers and restoring fairness to our 
tax system. We must be very careful to 
not weaken this bill through too many 
amendments that change the direction 
this bill is taking. 

The PRESIDING OFFICER. Who 
seeks recognition? 

Mr. ARMSTRONG addressed the 
Chair. 

The PRESIDING OFFICER. The 
Senator from Colorado is recognized. 

Mr. ARMSTRONG. Mr. President, if 
I could have the attention of the 
chairman of the Finance Committee. 
At 10 o'clock, we are scheduled to have 
a vote and begin a series of actions. I 
am wondering if the chairman and 
others would be disposed to grant 
unanimous consent to let me off er my 
little subchapter M amendment, which 
I believe we can dispose of prior to 10 
o'clock. 

Mr. PACKWOOD. Yes, I am perfect
ly receptive. I know it is acceptable. 
We have got about 120 seconds. 

AMENDMENT NO. 2161 

Purpose: To modernize certain provisions of 
subchapter M of the Internal Revenue 
Code of 1954 
Mr. ARMSTRONG. Mr. President, I 

am not one of those that thinks im
portant matters have to take a long 
time, and so I do ask unanimous con
sent that I be permitted to off er this 
amendment at this time and I send it 
to the desk. 

The PRESIDING OFFICER. With
out objection, it is so ordered. The 
clerk will report the amendment. 

The bill clerk read as follows: 

The Senator from Colorado CMr. ARx
sTRONG] proposes an amendment numbered 
2161. 

Mr. ARMSTRONG. Mr. President, I 
ask unanimous consent that further 
reading of the amendment be dis
pensed with. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

The amendment reads as follows: 
On page 2316, between lines 17 and 18, 

insert the following new subtitle: 
Subtitle E-Regulated Investment 

Companies 

SEC. 1451. AMENDMENTS TO THE REGULATED IN
VESTMENT COMPANY QUALn·1cATJON 
RULES. 

Ca> IN GENERAL.-Paragraph <2> of subsec
tion 851Cb> is amended by striking out the 
semicolon at the end thereof and inserting 
in lieu thereof: "Cas defined in section 
2Ca><36> of the Investment Company Act of 
1946, as amended> or foreign currencies, or 
other income <including but not limited to 
gains from options or futures contracts> de
rived with respect to its business of invest
ing in such stock, securities, or currencies;". 

Cb) FOREIGN CURRENCY GAINS.-Subsection 
851Cb> is amended-

< 1 > by striking out the period at the end of 
the next to last sentence therein and insert
ing in lieu thereof a semicolon; 

<2> by striking out the phrase "For pur
poses of paragraphs <2> and <3>," at the be
ginning of the final sentence therein; and 

<3> by striking out the period at the end of 
such final sentence and inserting in lieu 
thereof:"; and the Secretary may by regula
tion exclude from qualifying income foreign 
currency gains that are not ancillary to the 
company's principal business of investing in 
stock or securities <or options and futures 
thereon>". 
SEC. 1-152. TREATMENT OF SERIES FUNDS AS SEPA

RATE CORPORATIONS. 

Ca> IN GENERAL.-Section 851 is amended 
by adding at the end thereof the followjng 
new subsection: 

"(q) SPECIAL RULE FOR SERIES FuNDS.
"(1) In the case of a regulated investment 

company <within the meaning of subsection 
<a» having more than one fund, each fund 
of such regulated investment company shall 
be treated as a separate corporation for pur
poses of this title <except with respect to 
the definitional requirement of subsection 
Ca». 

"C2> For purposes of paragraph Cl> the 
term 'fund' means a segregated portfolio of 
assets, the beneficial interest in which is 
owned by the holders of a class or series of 
stock of the regulated investment company 
that is preferred over all other classes or 
series in respect of such portfolio of assets." 

(b) TREATMENT OF CERTAIN EXISTING 
SERIES FuNns.-In the case of a regulated 
investment company that has more than 
one fund on the date on which this section 
becomes effective, and has before such ef
fective date been treated for Federal income 
tax purposes as a single corporation-

Cl) the amendment made by this section, 
and the resulting treatment of each fund as 
a separate corporation, shall not give rise to 
the realization or recognition of income or 
loss by such regulated investment company, 
its funds, or its shareholders, and 

<2> the tax attributes of such regulated in
vestment company shall be appropriately al
located among it funds. 
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SEC. HA. EXTENSION OF PERIOD FOR MAILING 

NOTICES TO SllAKEBOLDERS. 
The following provisions are each amend

ed by striking out "45 days" each place it 
appears and inserting in lleu thereof "60 
days": 

<1> Paragraph <3> of subsection 852<b>. 
<2> Subparagraph <A> of paragraph 

852(b)(5). 
<3> Subsection <c> of section 853. 
(4) Paragraph (2) of subsection 854<b>. 
<5> Subsection <c> of section 855. 

SEC. HM. PROTEcrION OF MUTUAL FUNDS RECEIV
ING THIRD-PARTY SUMMONSES. 

Paragraph <3> of subsection 7609<a> is 
amended-

< 1> by striking out "and" at the end of 
subparagraph <F>; 

<2> by striking out the period at the end of 
subparagraph <G> and inserting in lleu 
thereof "; and"; and 

<3> by adding the following new subpara
graph: 

"CH> any regulated investment company 
<as defined in section 851> and any agent of 
such regulated investment company when 
acting as an agent thereof." 
SEC. H55. EFFECTIVE DATES. 

<a> The amendments made by sections 
1451, 1452, and 1453 shall apply to taxable 
years of regulated investment companies be
ginning after the date of the enactment of 
this Act. 

<b> The amendments made by section 1454 
shall apply to summonses served after the 
date of the enactment of this Act. 

Mr. ARMSTRONG. Mr. President, 
this amendment makes four modest 
but, nonetheless, worthy changes in 
the law relating to subchapter M of 
the Internal Revenue Code that regu
lates mutual funds. 

The desire of the industry, which is 
supported, I think, without controver
sy or objection and enjoys the support 
of the Treasury Department, is to 
permit the mutual fund industry to 
make better use of income from stock · 
options, futures contracts and options 
on stock industries, options and fu
tures of foreign currencies, and for
eign currency transactions. 

0 1000 
At the present time, these mutual 

funds are required to have at least 90 
percent of their income from dividend 
and interest. So this amendment 
would include in the 90-percent re
quirement the items I have just men
tioned: stock options, futures con
tracts, options on stock indices, and 
foreign currency transactions. 

Second, this provides that where 
there are a series of funds which are 
subject to the 90-percent rule, and also 
the existing so-called short test, that 
each of the funds in the series has to 
qualify individually. 

Finally, current law requires mutal 
funds to mail certain dividend income 
and capital gains information to share
holders within 45 days after the close 
of the funds' taxable year. 

This amendment extends that 
period to 60 days. 

Mr. President, with that word of ex
planation I believe the amendment is 

acceptable on both sides. I ask for its 
adoption. 

Mr. DOLE. I ask unanimous consent 
that we may proceed for 1 more 
minute on this amendment. 

The PRF.SIDING OFFICER. With
out objection, it is so ordered. 

The question is on agreeing to the 
amendment of the Senator from Colo
rado. 

The amendment <No. 2161) was 
agreed to. 

Mr. ARMSTRONG. I move to recon
sider the vote by which the amend
ment was agreed to. 

Mr. PACKWOOD. I move to lay 
that motion on the table. 

The motion to lay on the table was 
agreed to. 

AMENDMENT NO. 2156 
The PRF.SIDING OFFICER. The 

hour of 10 o'clock having arrived, 
under the previous order, the question 
is on agreeing to the amendment of 
the Senator from Montana. 

Mr. MELCHER. Mr. President, I 
suggest the absence of a quorum. 

Mr. PACKWOOD addressed the 
Chair. 

The PRF.SIDING OFFICER. The 
Senator from Oregon. 

Mr. PACKWOOD. I make a point of 
order that the pending amendment af
fects revenues for fiscal year 1987, the 
budget resolution for fiscal 1987 is not 
yet in place, and that the amendment 
therefore violates section 303 of the 
Budget Act. 

Mr. MELCHER addressed the Chair. 
The PRESIDING OFFICER. The 

Senator from Montana. 
Mr. MELCHER. Mr. President, I 

move to waive section 303, and I sug
gest the absence of a quorum. 

Mr. PACKWOOD addressed the 
Chair. 

Mr. MELCHER. I suggest the ab
sence of a quorum. 

The PRF.SIDING OFFICER. The 
Clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. DECONCINI. Mr. President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRF.SIDING OFFICER <Mr. 
SIMPSON). Without objection, it is so 
ordered. 

Mr. DECONCINI. Mr. President, I 
understand there is a little time prob
lem right now, and I would like to take 
just a few minutes prior to this vote to 
express my views of this tax bill that 
is before us. 

The PRESIDING OFFICER. It will 
take unanimous consent for any 
debate at this point. 

Mr. DOLE. I ask unanimous consent 
that the vote which was to occur at 10 
o'clock occur at 10:20. 

The PRF.sIDING OFFICER. Is 
there objection? Without objection, it 
is so ordered 

Mr. DECONCINI addressed the 
Chair. 

The PRESIDING OFFICER. The 
Senator from Arizona. 

Mr. DECONCINI. Mr. President, I 
thank the Chair. I thank the majority 
leader. 

Mr. President, we are about to vote 
on probably one of the most far-reach
ing tax proposals in the 10 years that I 
have been in the U.S. Senate. Like 
many of my colleagues, I have some 
serious doubts about this bill and par
ticular concerns about what might 
happen to this bill in conference. 

As I have said several times on the 
floor, my compliments go out to the 
distinguished chairman, Mr. PAcK
woon, of the Finance Committee, and 
the ranking member, Mr. LoNG, and 
every one of the members on that 
committee for putting together such 
comprehensive tax reform legislation. 

Whether or not this bill is real 
reform is going to depend a lot on 
what happens in the conference. For 
10 years I have advocated a simple tax 
system. That system is not my innova
tion but belongs to Professors Hall 
and Rabushka, of the Hoover Institute 
at Stanford University. They have 
worked for years compiling a flat, 
simple tax system that eliminates all 
deductions and would have one basic 
rate. Recently they adjusted it, so that 
it has two rates, 24 and 17 percent 
with virtual elimination of almost 
every deduction, with a very generous 
$12,600 exemption for each family of 
four, and for a single taxpayer of 
roughly $9,000. 

So I applaud the dramatic effort 
made in this bill to get two rates. It is 
a quite significant improvement we are 
making. I hope that the conference 
committee will keep these rates, and it 
is very, very important that we do not 
let these rates slip up. If anything, 
they should come down. 

I offered an amendment that would 
reduce the 27-percent rate to 26 per
cent, and that would raise the break 
points for the top rate by 20 percent. 
Under the Finance Committee rule, 
$17,600 would be in the 15-percent 
bracket. Under the DeConcini amend
ment it would have been $21,120. A 
joint filer under the Finance Commit
tee bill would file at 15 percent if they 
made $29,300 or less, under the 
amendment that I offered that figure 
would have been $35,160. For heads of 
households, it would have been 
$23,500 under the Finance bill for 15 
percent, and under my amendment it 
would have been $28,200. For married 
filing separately, it would have been 
$14,650, under the Finance bill, and 
under the DeConcini amendment it 
would have been $1 '1,580. 

To me the important part of this 
bill, or any major tax reform is to give 
relief to the middle and lower income. 
This bill attempts to do that. It does 
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not go quite far enough in my judg
ment but it attempts to do that. 

Second. any real reform has to lower 
rates substantially. This bill does that. 
A top rate of 27 percent is a substan
tial improvement over what we have 
had. And in fact, it will be an incentive 
for investment. 

So I applaud these elements of the 
bill. Everyone can put their little twist 
on it and maybe make it a little bit 
better or perhaps a little worse. 

I believe this effort is good basic tax 
reform. The third part of this bill is so 
impartant-that is, a tough minimum 
tax of 20 percent on individuals and 
corporations-with literally no loop
hole except if your income happens to 
be totally from tax-exempt bonds. 
Otherwise everyone is going to pay 
tax. We have heard the gory stories 
about General Dynamics and other in
dustries here that pay no tax. We have 
heard the stories about thousands of 
Americans who legitimately make over 
$1 million a year and pay no tax. That 
time is coming to an end. This bill will 
do that. 

Despite some of these positive 
points, this bill is by no means perfect. 
On the individual side, the denial of 
the deductibility of State and local 
sales tax is certainly not fair when you 
consider that this bill permits the de
duction of income tax and property 
taxes paid in the State. 

I worked to amend this, and there 
was a slight improvement in the bill 
but it does not go near as far as equity 
demands. 

It goes against the American tradi
tion of fair play to unduly penalize in
dividuals with retroactive implementa
tion of new tax provisions. This is a 
horrendous problem with this bill. 
Unless it is corrected in conference, I 
will not be able to support the confer
ence report. These new rates are not 
going to take effect until mid-1987, but 
you are going to do away with the de
ductions at the begining of 1987. 

0 1010 
This is not fair. To me, it is going to 

cause a horrendous problem and will 
cause this Senator to look at this bill 
closely when it comes from the confer
ence. 

I also am concerned about the poten
tial giveaways in the bill. We have had 
a number of debates here with the 
Senator from Ohio, Senator METz
ENBAUM, who has gone out of his way 
to explain some of the special privi
leges that are in this bill. Some effort 
was made to eradicate those and ex
tract them from the bill with only 
minor success. 

I am again concerned what will 
happen in the conference. I under
stand the conference and the process
es, of course, and the give and take 
that has to go on. But Members of the 
House will have their special interests 
and areas of legitimate concern to 

them. We all try to take care of our 
special interests. But today, as we vote 
on this bill and in the next few weeks 
during conference, the time is right to 
take care of the interests of the Amer
ican taxpayer. That means low rates 
and a minimum amount of special in
terests and deductions iJ;l the bill. 

The transition rules in this bill 
really trouble me a great deal. There 
are 17 4 so-called transition rules. 
Many of them are really old-fashioned 
boondoggles. I cannot say that I would 
not like to have some more in there 
for the State of Arizona. But that is 
not the way to make good tax laws. I 
would gladly give them all up if every
body would join me. 

Some of them are outrageous. I 
cannot help but remind this body 
about the one that provides for a half 
billion dollar tax writeoff for the steel 
industry. It does not belong there and 
it is not fair. 

Certainly, it is not fair when copper 
in the State of Arizona has suffered as 
much as steel over the last 4 or 5 
years, and yet there is little or no pro
vision in the bill to assist that indus
try. 

Also, I think it is important to say 
that this bill indeed takes on the real 
estate development business. Congress 
for a long time encouraged people to 
invest in real estate, particularly hous
ing. It gave them special incentives, 
special writeoffs, special carryover for 
losses. This bill eliminates almost all 
of that. 

And so be it, if that is what we have 
to do. Yet the bill preserves the same 
type of tax breaks for the oil and gas 
industry that were denied other indus
tries. Is that fair? I think it is clear 
that it is not fair. 

Will it be corrected in the House 
conference committee? I do not know. 
But I hope that someone is listening 
who is on that conference committee. 
Maybe one vote is not going to make 
any cliff erence in final passage when it 
comes back from conference, but this 
Senator is going to look carefully at 
the equalizing areas of fairness and 
equity. 

In recent days, the newspapers have 
been full of articles detailing the ef
forts of special interests lobbying and 
undermining this bill, even before the 
Senate has completed it. We have an 
opportunity today, and this Senator 
will vote for this bill, with the objec
tions and qualifications I have stated. 

Mr. President, this is important leg
islation. There are those who will 
decide to vote against it. That is cer
tainly their privilege and I have great 
respect for them. 

I do agree with the Senator from 
Montana, Senator MELcHER, there are 
many additional things we should be 
spending our time on, such as balanc
ing the budget or some of our defense 
concerns. But that is not what we are 
doing today or the last couple of 

weeks. We are on tax reform. Indeed, 
this Senate bill is a tax reform bill. As 
I said to begin with, it can be im
proved The burden will fall heavily on 
those in the conference committee to 
insist on low rates, a tough minimum 
tax on individuals and corporations, 
and to insist on no additional boondog
gles and special interests. I hope they 
will have the courage to take some of 
these give-aways out. 

With that, Mr. President, I again 
thank the committee chairman, rank
ing member, and the committee staff. 
I wish to thank Laurie Sedlmayr of my 
staff for the great assistance she has 
given me in preparation so that I can 
reach a judgment on this bill that I 
think is best for the people of Arizona 
and the people of this country . . 

Mr. PACKWOOD addressed the 
Chair. 

The PRESIDING OFFICER. The 
Senator from Oregon. 

Mr. PACKWOOD. Mr. President, I 
wonder if I might inquire of the mi
nority leader, will we be able to vote at 
10:20. 

Mr. BYRD. I will have to ask some 
of my staff to determine that informa
tion, if the distinguished Senator will 
forebear. 

Mr. PACKWOOD. The time has 
been set for 4 days and I hate to see it 
drag on. 

Mr. BYRD. The Senator has been 
very patient and fore bearing. There is 
a tieup on the Rock Creek Parkway, as 
I understand it. We are doing our best 
to learn of the situation there. Sena
tors who are in that tieup have no 
telephones in their cars and we cannot 
establish information on that problem. 

May I say to the distinguished Sena
tor, I will try to get back to him very 
quickly. 

Mr. PACKWOOD. I would appreci
ate that. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

0 1020 
Mr. PACKWOOD. Mr. President, I 

ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. PACKWOOD. Mr. President, is 
the pending business the amendment 
of the Senator from Montana [Mr. 
MELcHERl, on which I have raised a 
point of order and he has appealed the 
ruling of the Chair? Is that where we 
are? I cannot remember. 

The PRESIDING OFFICER. There 
is a pending motion to waive the point 
of order. 

Mr. PACKWOOD. I have checked 
with the minority leader and he said 
at 10:20, it would be all right for the 
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vote to proceed. I warn people that
well, we are at 10:20 now. 

I move to lay that motion on the 
table. I ask for the yeas and nays. 

The PRESIDING OFFICER. Is 
there a sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 
Mr. BYRD. Mr. President, what is 

the distinguished Senator moving to 
lay on the table? 

The PRESIDING OFFICER. The 
motion to waive is what the Senator is 
moving to lay on the table. 

Mr. BYRD. I thank the chairman. I 
thank the Senator. I also thank the 
Senator from Oregon for his patience 
in delaying the motion. 

Mr. MELCHER. Mr. President, a 
parliamentary inquiry. 

The PRESIDING OFFICER. The 
Senator will state it. 

Mr. MELCHER. Is what we are 
voting on the discrepancy between the 
Joint Taxation Committee saying that 
the amendment is revenue-neutral but 
the Budget Committee saying it is $10 
million off? So we are merely voting 
on which committee's figures to 
accept? 

The PRESIDING OFFICER. The 
question is on agreeing to the motion 
to lay on the table the motion to 
waive. The yeas and nays have been 
asked for. 

Mr. MELCHER. A further parlia
mentary inquiry: What I said is the 
situation, that we are going to vote on 
the $10 million. 

The PRESIDING OFFICER. The 
Chair did not interpret that in that 
fashion. 

Mr. MELCHER. What is the point of 
order on, Mr. President? 

The PRESIDING 01'~ICER. Simply 
the motion to table the motion to 
waive. 

Mr. MELCHER. A parliamentary in
quiry: What is the original point of 
order? 

The PRESIDING OFFICER. That 
the amendment violated section 303 of 
the Budget Act. The yeas and nays 
have been ordered. 

Mr. PACKWOOD. Regular order, 
Mr. President. 

The PRESIDING OFFICER. The 
question is on agreeing to the motion 
to lay on the table the motion to 
waive. The yeas and nays have been 
ordered. The clerk will call the roll. 

The assistant legislative clerk called 
the roll. 

Mr. SIMPSON. I announce that the 
Senator from Idaho CMr. McCLURE], 
the Senator from South Dakota CMr. 
PRESSLER], and the Senator from Con
necticut CMr. WEICKER] are necessarily 
absent. 

Mr. CRANSTON. I announce that 
the Senator from Hawaii CMr. 
lNoUYEl, the Senator from Massachu
setts CMr. KERRY], the Senator from 
Georgia CMr. NUNN], and the Senator 

from Rhode Island CMr. PELLl are nec
essarily absent. 

I further announce that, if present 
and voting, the Senator from Georgia 
CMr. NUNN] would vote "nay." 

I further announce that, if present 
and voting the Senator from Rhode 
Island CMr. PELL] would vote "yea." 

The PRESIDING OFFICER. Are 
there any other Senators in the Cham
ber desiring to vote? 

The result was announced-yeas 54, 
nays 39-as follows: 

[Rollcall Vote No. 146 Leg.] 

YEAS-54 
Armstrong 
Biden 
Bingaman 
Boren 
Boschwitz 
Bradley 
Chafee 
Cochran 
D'Amato 
Danforth 
Dole 
Domenici 
Duren berger 
Eagleton 
East 
Garn 
Glenn 
Goldwater 

Abdnor 
Andrews 
Baucus 
Bentsen 
Bumpers 
Burdick 
Byrd 
Chiles 
Cohen 
Cranston 
DeConcini 
Denton 
Dixon 

Inouye 
Kerry 
McClure 

Gorton Moynihan 
Gramm Murkowski 
Grassley Packwood 
Hart Proxmire 
Hatch Quayle 
Hatfield Rockefeller 
Hawkins Roth 
Hecht Rudman 
Heinz Simpson 
Helms Specter 
Humphrey Stafford 
Kassebaum Stevens 
Kasten Symms 
Kennedy Thurmond 
Lautenberg Trible 
Laxalt Wallop 
McConnell Warner 
Metzenbaum Wilson 

NAYS-39 
Dodd Mathias 
Evans Matsunaga 
Exon Mattingly 
Ford Melcher 
Gore Mitchell 
Harkin Nickles 
Heflin Pryor 
Hollings Riegle 
Johnston Sar banes 
Leahy Sasser 
Levin Simon 
Long Stennis 
Lugar Zorinsky 

NOT VOTING-7 
Nunn 
Pell 
Pressler 

Weicker 

So the motion to lay on the table 
was agreed to. 

D 1040 
The PRESIDING OFFICER. The 

point of order is well-taken, and the 
amendment falls. 

Mr. DOLE. Mr. President, I move to 
reconsider the vote by which the 
motion to table was agreed to. 

Mr. D'AMATO. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

AMENDMENT NO. 2133 

The PRESIDING OFFICER. The 
question recurs on the Mattingly 
amendment. 

Mr. MATTINGLY. Mr. President, 
the pending business is amendment 
No. 2133. Is that correct? 

The PRESIDING OFFICER. That is 
correct. 

Mr. MATTINGLY. Mr. President, I 
ask unanimous consent that the 
names of Senators WILSON, QUAYLE, 
NICKLES, ZORINSKY, LAxALT, PELL, 
BOSCHWITZ, STEVENS, and GRAMM be 

added as cosponsors of the amend
ment. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. MATTINGLY. Mr. President, 
we have had a long and intensive 
debate on the tax reform bill. There 
have been a few minor changes, but 
basically the legislation is unchanged 
from what passed out of the Finance 
Committee. 

Mr. METZENBAUM. Mr. President, 
may we have order in the Senate? We 
cannot hear the Senator from Geor
gia. 

The PRESIDING OFFICER. The 
Senator is correct. The Senate will be 
in order. 

Mr . . MATTINGLY. Mr. President, 
the amendment that is pending is a 
sense of the Congress resolution stat
ing that there be no changes in the 
Tax Code for the next 5 years, once it 
is signed into law. 

As I said, there have been very few 
changes in this tax reform bill, and ba
sically the legislation is unchanged 
from what was passed by the Senate 
Finance Committee. This is a tribute 
to the leadership of both the chair
man of the Finance Committee, Sena
tor PACKWOOD, and the ranking Demo
cratic member, Senator LONG. 

Over the past few weeks, I believe 
the Senator from Oregon has per
formed a miracle-a major political 
miracle. 

Mr. BOSCHWITZ. May we have 
order, Mr. President? 

The PRESIDING OFFICER. The 
Senate will be in order. 

Mr. MATTINGLY. I thank the 
Chair. 

Mr. President, referring to the tax 
bill that has been voted out of the 
Senate Finance Committee by a 20-to
O vote, I think that vote demonstrates 
the bipartisan aspect of tax reform. 

Mr. DOLE. Mr. President, will the 
Senator yield? 

Mr. MATTINGLY. I yield. 
Mr. DOLE. I wonder whether it 

might be possible to get a 30-minute 
time agreement on this amendment, 
equally divided. 

Mr. MATTINGLY. I object to that 
at this time. 

The PRESIDING OFFICER. Objec
tion is heard. 

Mr. DOLE. How much time does the 
Senator need? 

Mr. MATTINGLY. I am not certain 
how many other Members wish to 
speak on the amendment. I hope to 
complete it as soon as possible. 

Mr. BUMPERS. Mr. President, will 
the Senator yield for a question? 

Mr. MATTINGLY. I yield. 
Mr. BUMPERS. Is it anticipated 

that the amendment will require a 
rollcall vote? 

Mr. MATTINGLY. Yes. 
Mr. President, I think the 20-to-O 

vote demonstrated a bipartisan aspect 
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of the tax reform movement. There 
were heroes aplenty on both sides of 
this tax reform movement. 

It was not very long ago when the 
only person in this country who 
seemed very interested in tax reform 
was the President of the United 
States. I think many members of the 
press and Congress laughed at the 
President's attempt to stir up public 
interest on tax reform. I think he now 
deserves great credit for continuing to 
press for tax reform. 

There are Members of the Senate 
and people in the private sector who 
have spent years working on tax 
reform. I might add that of the many 
speeches on tax reform during this 
debate, none was more eloquent and 
persuasive than the speech given by 
Senator BRADLEY on June 4. 

This will be one of the most signifi
cant pieces of legislation we will ever 
vote on during our years in the 
Senate, and to say that it is historic is 
an understatement. We have had Fed
eral Tax Code changes all along, 
almost as long as anbody can remem
ber, it has kept the printers, the 
CP A's, the accountants, and the tax 
lawyers happy and prosperous. Final
ly, at long last, we have a tax bill that 
is doing more than just shuffling the 
loopholes. 

The PRESIDING OFFICER. The 
Senate will be in order. The Chair asks 
the staff who are active to please 
retire from the Chamber. 

Mr. MATTINGLY. Mr. President, I 
do not see order in the Chamber. 

The PRESIDING OFFICER. The 
Senate will be in order. 

Mr. MATTINGLY. I thank the 
Chair. 

Mr. President, there are those who 
criticize the top rate of 27 percent. 
Some would like to have it at 38 per
cent, or 35 percent. Personally, I 
would like to have a flat rate tax of 10 
percent, but that is not going happen. 

Some people just yearn for the old 
days when the top rate was 90 percent. 

The truth is that most of the rich 
people in this country, as well as the 
rich corporations, will pay more in 
actual dollars under this bill than they 
ever paid when the rate was 50 percent 
or 70 percent. Rates do not matter 
when you have thousands of pages of 
loopholes. It is better for us to have a 
27-percent rate and collect it than to 
have a 50-percent rate and collect only 
10 percent of the dollars. 

So there is for the first time a mini
mum tax so everyone will be paying a 
fair share of the tax burden. No longer 
will we read about multibillion-dollar 
corporations avoiding any tax pay
ment. Six million of the working poor 
will be taken off the tax rolls and this 
is only right. In some cases, the tax 
burden they currently face is enough 
to force them to use food stamps in 
order to make ends meet. Let those 
people keep their entire paychecks. 

The rates are simplified. This bill has 
just two rates, 15 and 27 percent, and 
one for the corporations of 33 percent. 
The low rate is the driving force 
behind this tax reform and the right 
stuff, so to speak, that makes it a 
great bill. 

Certainly there are going to be 
changes in this bill when it goes to 
conference. Many Senators want to 
see the bill restore the full IRA. I for 
one hope that it will be restored, but 
this is a very fragile compromise. If we 
tinker with the rates, tax reform will 
lose support. It will edge back to the 
very complexity that we are trying to 
end. Everyone in the country under
stands 15-27-33, cutting away the 
brackets and making the Tax Code 
simpler and fairer. Everyone under
stands having 80 percent of the tax
payers at the 15-percent rate. Every
one understands the unfair loopholes. 
Everyone understands having a mini
mum tax. It is not complicated. 

People understand and support this 
legislation. But after we finish with 
tax reform, we need tax stability. 
After the conference committee fin
ishes its work, Congress votes on the 
final legislation, and it goes down to 
the White House where they will have 
a great signing ceremony, the drum 
rolls, giving all the accolades to the 
heroes in Congress, then Congress 
needs to stay out of the tax reform or 
tax change business for at least 5 
years. 

Once we make these reforms we, the 
Congress, should step aside and let the 
private sector get to work and stop 
worrying about what the tax laws are 
going to be next year. If Congress just 
gets off their back and out of their 
way, the private sector will produce. It 
will create jobs. It will lead us into a 
new, stronger period of economic 
growth. 

The amendment I am offering is a 
sense of the Congress resolution that 
calls for no major changes in the Tax 
Code for a minimum of 5 years after 
the tax reform bill is signed into law. 

Mr. BOSCHWITZ. May we have 
order, Mr. President? 

The PRESIDING OFFICER. The 
Senate is not in order. The Senator 
from Minnesota is correct. The Senate 
will be in order. 

The Senate is now in order. 
Mr. MATTINGLY. Thank you, Mr. 

President. 
Mr. SYMMS. Mr. President, would 

the Senator add the Senator from 
Idaho as a cosponsor to his amend
ment? I compliment him for offering 
it. 

Mr. MATTINGLY. Mr. President, I 
so ask unanimous consent. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. MATTINGLY. Mr. President, 
Americans cannot have long-term un
interrupted economic growth with 
constantly changing and unreliable 

tax laws. The tinkering and the med
dling of Congress must stop. Constant 
changing of the rules in the tax laws 
creates unstability for decision making 
in industry, in business, and in individ
uals. A nonchanging Tax Code offers 
stability for the decisionmakers of 
America. 

We need to frustrate the tax in
creasers. We need to frustrate the Tax 
Code changers and encourage stabili
ty. 

We are creating in this bill the op
portunity for greater savings, rewards, 
incentives, investments, fairness, 
equity, capital formation, entrepre
neurship, job creation, and trade. But 
how long is it going to last? Is it going 
to last 6 months, 1 year, 2 years? We 
need to give this new law a chance, 
secure it from the spur-of-the-moment 
knee-jerk congressional changes. 

We have all listened to the questions 
and the concerns registered here in 
Congress, back in our States and 
across the United States. But I would 
wager to say that the last question or 
statement made by any individual or 
group was, "All right, Senator, I can 
and I will live with the law and the 
new tax rates, but please, please don't 
change the rules later on." 

Stability, permanency and, reliabil
ity, is now needed as a final touch to 
this tax reform bill. 

Who can run America best? Not the 
Government. But instead the Ameri
can people can provided they are left 
alone. 

Senator PACKWOOD and Senator 
LONG have asked us throughout this 
debate to keep the bill intact. I agree. 
After 4 p.m. today, when we vote on 
final passage, after the conference 
committees meet and come up with 
the final bill, after it is ratified by 
both the House and Senate, and after 
the signing ceremony at the White 
House, then it is America's tum. Let 
us give it to America and then back off 
for at least 5 years. 

If the bill is good, and it is, let us 
take it one step further. Let us guar
antee certainty. Let us crown this bill 
with a resolution of fairness and sta
bility, Mr. President. 

Mr. BENTSEN. Mr. President, will 
the Senator yield? 

Mr. MATTINGLY. I yield to the 
Senator from Texas. 

Mr. BENTSEN. Mr. President, I ap
preciate what the Senator is trying to 
do and what his objective is, but let 
me tell you, any time you pass a piece 
of tax legislation of this magnitude 
you are going to find an incredible 
number of things that are going to 
have to be fixed, have to be modified 
and have to be changed. 

I will vote with the Senator in the 
spirit of what he is trying to achieve. 
But with 2,000 pages of legislation, we 
are going to see quite a number of 



14996 CONGRESSIONAL RECORD-SENATE June 24, 1986 
things that have to be corrected next 
year. 

Mr. MATTINGLY. Let me respond 
to the Senator from Texas. I certainly 
appreciate his concern. I think we are 
all aware of how massive and sweeping 
this tax reform legislation is and how 
it reaches every aspect of the tax 
system. 

I understand there are going to be 
some areas that need further work. I 
call it, as the Senator would, fine 
tuning, to assure that those areas con
form to the bill's real goals of fairness 
and equity in the Tax Code. 

I think that is a reality that can be 
expected, and this amendment does 
not obstruct those types of efforts. 

However, the amendment does ex
press the concern of the taxpayers in 
the Senator's State, in my State, and 
across the United States, that Con
gress changes the laws too often and 
taxpayers have said time and time 
again, "Please quit changing the rules 
of the game on us." 

So the intent of the sense of the 
Congress is to get Congress on record 
to say that this is a good bill, so let us 
not tamper with it. 

Mr. BENTSEN. I say to my good 
friend, I applaud the objective and I 
think it is great objective, and certain
ly the American people and the Ameri
can businesses want some continuity 
and stability in the tax laws they have 
ahead. Here we are seeing a dramatic 
change in direction in this bill. I hope 
it achieves the goals we are seeking. 
But there is some risk in this kind of a 
change, where we have taken away 
some of the tax incentives that we 
would normally think are absolutely 
necessary for the competitiveness of 
our economy as we try to meet compe
tition from abroad. We are going to 
have to measure that and see how it 
works. On balance, I decided to vote 
for the bill, and support it, but there 
are some unknowns. 

I do hope that we do not have fur
ther major changes, but I do not rule 
them out, frankly. If we get ourselves 
in a recession and we find the balance 
of trade worsening, we may rethink 
the question of having some additional 
tax incentives for buying new machin
ery and equipment in this country. 

Mr. MATTINGLY. I have been in 
the Senate 51/2 years, so I recall what 
it was like in the private sector. 

What I recall is very clearly pointed 
out in the letter from the National 
Federation of Independent Business, a 
letter that I will enter into the 
RECORD, which states there were 2,600 
separate changes to the Tax Code be
tween 1978 and 1984. 

I was back there in the private 
sector. I remember all those changes. 
They were very difficult to live with. 
If you do not know the rules of the 
game it is hard to play the game. 

In addition, respected economist 
Paul Craig Roberts has commented, in 

an article that appeared in the June 
19, 1986 edition of Business Week, on 
the need for stability. 

The National Federation of Inde
pendent Business has endorsed my 
amendment in a letter sent to all Sen
ators. 

Finally, Mr. President, in yesterday's 
Wall Street Journal, there was a story 
by Kenneth Bacon in which he noted 
the boost that would be given to the 
U.S. competitive position by adoption 
of such an amendment as I propose. 

I ask unanimous consent that these 
materials be printed in the RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

NATIONAL FEDERATION 
OF INDEPENDENT BUSINESS, 

June 17, 1986. 
Hon. MACK MATTINGLY, 
U.S. Senate, Washington, DC. 

DEAR MAcK: The National Federation of 
Independent Business <NFIB>, representing 
more than 500,000 small firms, commends 
the efforts of the Senate to shape true tax 
reform legislation. At the heart of these ef
forts has been the precept that simplicity is 
a virtue where the tax code is concerned. 
However, the Senate will soon have an op· 
portunity to strike a stronger blow for sim
plicity when Senator Mattingly offers his 
amendment pledging the Senate to no new 
substantive changes in the tax code for five 
years. NFIB strongly supports this amend
ment and urges you to vote for it. 

In the period between 1978 and 1984 over 
2,600 separate changes were made to the tax 
laws, not counting all the additional IRS 
regulations that were necessary to interrupt 
and implement these changes. This virtually 
constant change of tax rules has placed a 
tremendous burden on all taxpayers, espe
cially small firms. 

Government estimates indicate that 68% 
of the small business paperwork burden is 
generated by IRS. In simple terms, the fre
quency and complexity of tax law changes 
has placed a huge burden on American eco
nomic productivity. Managing tax changes 
reduces the productive time of entrepre
neurs, inhibits plans to hire new employees, 
and makes investment planning a night
mare. 

Small firms across the nation want a res
pite from change after the tax reform bill 
has passed. This sentiment is clearly ex
pressed by the 23 states that have passed 
resolutions in preparation for the upcoming 
White House Conference on Small Business 
calling for a 3 to 5 years moratorium on tax 
law changes. 

NFIB urges you to crown the tax reform 
bill with a final act of fairness: put yourself 
on record as supporting a five year morato
rium on substantive tax law changes once 
tax reform has become law. Senator Mat
tingly will be offering an amendment fram
ing a sense of the Senate resolution that 
such a moratorium should be honored. On 
behalf of NFIB's membership, I urge your 
support on this Key Small Business vote. 

Sincerely, 
JOHN J. MOTLEY Ill, 

Director of Federal Legislation. 

A TAX BILL THAT'S UNASHAMEDLY CAPITALIST 
<By Paul Craig Roberts> 

When the tax cut passed in August, 1981, 
reporters called my office at the Treasury 

Dept. to inquire what would occupy us for 
the remaining three-and-a-half years of the 
President's term. I told them that the next 
item on the supply-side agenda was a funda
mental reform of the tax system that would 
substitute a low, flat-rate tax for what was 
still, despite the tax cut, a high-rate, pro
gressive system. 

When my remarks were reported, they 
caused grumbling from White House aides. 
After only six months, they were already 
tired of the supply-side dominance of eco
nomic policy. The rivalry played into David 
A.-Stockman's hands, and he skillfully used 
deficit hysteria to crowd out other economic 
policy issues. It wasn't until late 1984 that 
Treasury's tax reform plan was drafted. 

MIXED BAGS 
The tax bill that emerged was the kind of 

political compromise that tries to meld in
compatible ideas into a single package. It 
was supply-side in calling for lower tax 
rates. But the bill also contained provisions 
traceable to an older generation of tax re
formers whose main goal was to close loop
holes for distributional reasons-regardless 
of their economic effects. These reformers 
wanted to make the rich pay with avenge
ance, and they showed little concern for the 
adverse effects on economic opportunity 
caused by the multiple taxation of invest
ment income. In their minds, the poor 
would be provided for by the government 
once the rich could be made to pay their 
fair share. The idea that the private econo
my could create opportunities for the poor, 
if the tax system didn't price labor and cap
ital out of the market, wasn't part of their 
calculus. 

The 1978 Carter tax reform plan was the 
last hurrah of the older generation of re
formers. As a loophole-closing measure that 
left tax rates high, it was already an outdat
ed approach, and Congress largely rejected 
it. Two years earlier, Treasury Secretary 
William E. Simon had proposed in Blue
prints for Basic Tax Reform a choice of two 
fundamental reforms. One integrated the 
corporate and personal income taxes, there
by eliminating the double taxation of divi
dend income and reducing the tax bias 
against saving. It broadened the tax base by 
closing loopholes and dropped the top rate 
from 70% to 38%. 

The second proposal was a cash-flow tax, 
or a consumption-based income tax, that ex
cluded savings from the tax base and 
dropped the top rate to 40%. This reform 
would have eliminated the bias against 
saving that suppresses investment and pro
ductivity in the U.S. 

Simon's proposals represented a funda
mental change in thinking about taxation. 
Concern with incentives and economic per
formance clearly took precedence over 
income redistribution indicating that oppor
tunity was beginning to shove aside envy as 
the focus of politics. Had either been en
acted, U.S. industry today would be more 
competitive in world markets. 

The tax-reform proposals that came out 
of the Reagan Administration were a far cry 
from the Simon Blueprints. Stockman's 
claim in The Atlantic magazine that the 
1981 tax cut was a "Trojan horse"-a trick 
to cut taxes for the rich-made the Admin
istration uneasy about any reform that fur
ther reduced tax rates on business and "the 
rich." The distributional issue was resur
rected, and to deal with it, the Administra
tion's proposal shifted the tax burden from 
individuals to business in a way that raised 



June 24, 1986 CONGRESSIONAL RECORD-SENATE 14997 
taxes on new investments and worsened the 
outlook for the economy. 

House Democrats took their cue from the 
Administration and cut tax rates with one 
hand while raising the cost of capital with 
the other, which would further erode the 
competitiveness of U.S. industry. The 
Senate Finance Committee, sensitive to the 
trade issue, was in a quandry and floun
dered around until it found the courage to 
cut the tax rate to 27%. This was enough to 
compensate for the loss of investment incen
tives, putting tax reform back on track. 

NO MORE HYPOCRISY 
The Finance bill, though not as well craft

ed as the Simon proposals or that of Repre
sentative Jack F. Kemp <R-N.Y.> and Sena
tor Robert W. Kasten, Jr. <R-Wis.), is a posi
tive achievement and worthy of support. It 
signals that American politics is moving 
away from the crippling hypocrisy that has 
saddled capitalism with high tax rates and 
destructive disincentives for most of this 
century. During a period when the U.S. was 
determinedly anti-communist, our high tax 
rates made it clear that we didn't really be
lieve in our own system, either. At long last 
we have gained the political maturity and 
confidence to stop feeling guilty about cap
italism. 

The 27% rate may yet elude us. A pitfall 
in the bill is an unevenness of the revenue 
flows that adds $22 billion the first year and 
loses $20 billion the second, for a negative 
swing of $42 billion. If Congress uses the ini
tial revenue gain to reduce the deficit with
out reducing spending, it may close the gap 
the following year by taking back some of 
the rate reductions. This possibility has 
prompted Senator Mack Mattingly <R-Ga.) 
to sponsor a resolution that mandates no 
changes in the tax laws for five years after 
the bill's passage. The battle, it seems, will 
continue. 

[From the Wall Street Journal, June 23, 
19861 

THE 0UTLOOK-U.S. COMPETITIVENESS AND 
TAX REVISION 

<By Kenneth H. Bacon> 
WASHINGTON.-Over the last few years 

Congress has searched for ways to make 
U.S. industry more competitive in world 
markets. In 1981 it accelerated business de
preciation write-offs to encourage invest
ment and modernization. Then the Demo
crats tried to craft an industrial policy to 
support growth companies while cushioning 
the decline of ailing industries. When that 
effort failed Congress began to worry about 
trade policy. Last month the House passed a 
trade bill that would attack barriers to U.S. 
exports and establish an "industrial com
petitiveness council" designed to strengthen 
U.S. business. 

But the House and Senate tax bills turn 
away from the quest for new policies or in
centives to help American business compete. 
Both measures, and particularly the Senate 
bill, reject the notion that the tax system 
should favor certain types of investment or 
industries. By lowering tax rates they at
tempt to reduce the role of taxes in business 
planning, leaving resource allocation more 
to market forces. 

The bills reflect a decision "not to use the 
tax system as a tool of industrial policy," 
says John Makin of the American Enter
prise Institute. "That's a major change." 

Compared to the 1981 tax law, which com
bined rapid depreciation with the invest
ment tax credit to encourage new invest
ment in equipment, the current bills almost 

look like deindustrialization measures. Be
cause the plans would scrap the investment 
tax credit, they have "negative conse
quences for basic industry and capital goods 
companies," according to an analysis by 
Merrill Lynch & Co., which adds that "tax 
law changes are likely to hasten the demise 
of marginal competitors in heavy indus
tries" by raising the cost of investment in 
new equipment. 

Even if the dollar continues to fall. U.S. 
manufacturers-particularly in heavy indus
tries-face challenges from highly produc
tive, low-wage foreign producers that the 
tax advantages can't cure. The capacity of 
American steel producers has fallen to 
about 105 million tons today from 140 mil
lion in the late 1970s and will continue to 
decline to some 60 million or 70 million tons 
by the late 1990s, says Robert Crandall of 
the Brookings Institution. Steel industry 
employment, which dropped •to 304,900 last 
year from 570,500 in 1979, will likely tumble 
further, aggravating pain in the Rust Belt. 

The best way to reduce the stress of eco
nomic restructuring and the impact of for
eign competition is to maintain a growing 
economy at home. The House and the 
Senate bills assume that lower tax rates are 
the key to economic growth, innovation and 
flexibility. "Lower rates are going to free up 
capital and they are going to help route it to 
the areas where it will be more productive," 
contends Sen. Lloyd Bentsen, a Texas Dem
ocrat. 

The top personal tax rate would fall to 
27% from the current 50% under the Senate 
plan and to 38% under the House plan. To 
help compensate for the proposed repeal of 
the investment tax credit, the top corporate 
rate would fall to 33% from 46% in the 
Senate version and to 36% in the House. 
Corporations strongly support the less oner
ous Senate bill over the House plan. "Busi
ness would become more efficient because 
tax considerations would play a smaller role 
in decisions," the Merrill Lynch analysis ex
plains. Both plans increase the corporate 
tax burden to help pay for reductions in 
personal taxes and trim tax deductions to 
help finance lower rates. 

The Senate bill is so radical that "I don't 
think anybody knows the effect it will have 
on near-term economic growth prospects," 
says Jerry Jasinowski, chief economist at 
the National Association of Manufacturers. 
"It's a major gamble . . . a major shift 
toward consumption" because of the lower 
rates, he says. "Over the long term it's got 
to be somewhat harmful to our internation
al competitiveness because of the shift to 
consumption, which will decrease invest
ment and suck in imports." 

But Mr. Makin at AEI sees lasting advan
tages from the Senate bill: It would hold 
down interest rates and thus help control 
inflation, boost economic efficiency and en
courage a reduction in debt, all of which will 
contribute to U.S. economic strength. 

Lower tax rates increase the after-tax 
return from saving and boost the after-tax 
cost of borrowing. The Senate plan, which 
disallows individual deductions for most 
nonmortgage interest costs, would also 
reduce personal borrowing and restrain in
terest rates. 

"With the advantage of lower rates and 
lower inflation rates, investment in unpro
ductive capital will no longer be encour
aged," an AEI report says. "Under current 
law, it was often profitable to invest in 
assets which returned to the economy less 
in value of output than their actual cost." 

For corporations, "tax reform should en
courage equity financing and may help to 

dampen the unsustainable tendency for 
debt to rise relative to national income." 
AEI states, adding that "equity financing 
helps spread risks, where debt financing 
often multiplies risk." 

But if Congress really wants to help U.S. 
industry meet foreign competition, Mr. 
Makin says, it should pass the Senate bill 
and then stop tinkering with the tax laws, 
giving corporations the first chance in years 
to adjust and lay long-range plans. The U.S. 
would benefit from studying the Japanese 
tax system; "its major feature is its stabili
ty," Mr. Makin says.e 
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Mr. MATTINGLY. Mr. President, at 
this time, I ask for the yeas and nays 
on the amendment. 

The PRESIDING OFFICER <Mr. 
CHAFEE). Is there a sufficient second? 
There is a sufficient second. 

The yeas and nays were ordered. 
Several Senators addressed the 

Chair. 
The PRESIDING OFFICER. The 

Senator from California. 
Mr. CRANSTON. Mr. President, I 

would like to say that I totally agree 
with the objectives set forth in the 
proposal by the Senator from Georgia. 
I agree wholeheartedly with all the 
whereas clauses. Plainly, the uncer
tainty about the tax laws, the constant 
changes that are occurring, are a great 
inhibition on investment. They hold 
back the economy. They hold down 
the economy. They prevent entrepre
neurial and profit opportunities and 
they prevent businesses from develop
ing. 

Therefore, I think I probably will 
vote for the proposal by the Senator 
from Georgia. My only concern re
flects the same concerns of the Sena
tor from Texas just now expressed. 
Plainly, we may find it necessary to 
make some changes. First, because 
there may be some unknown bugs in 
this bill that develop after it becomes 
law or after the conference that will 
require some changes. Some adjust
ments in fairness, some adjustments to 
deal with unforeseen problems may 
prove necessary. It may also prove nec
essary for some reason to increase rev
enues or to decrease revenues before 5 
years are over, and we plainly need to 
have the opportunity to do that if it 
becomes necessary. 

Furthermore, we are dealing with a 
bill that has been virtually unamenda
ble in the Senate due to a rather un
precedented situation. Some changes, 
I believe, are in order in this bill-I 
hope that they will occur in the con
ference-such as keeping the capital 
gains differential, such as keeping 
IRA's available to all people who wish 
them, such as a greater tax break for 
people in the middle-income brackets 
and a lesser tax break for people in 
the highest-income brackets. Those 
changes may come and, therefore, 
those reasons for seeking change may 
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not be necessary by the time the bill 
becomes law. 

Since what the Senator has offered 
is obviously a sense-of-the-Senate or 
sense-of-the-Congress resolution, it is 
not binding. It, therefore, does not put 
us into a totally inflexible situation. I 
think with the general principle that 
there should not be fundamental and 
sweeping overhauls of the tax laws 
again for at least 5 years, but changes 
only made if absolutely necessary for 
very obvious reasons, that it is wise to 
try to give assurances to the investing 
world and to the economic world in 
our country and to all concerned 
about their taxes that we are general
ly expressing the view that we do not 
intend to make any significant 
changes unless we have to. 

For this reason, I am very inclined to 
support the Senator's proposal. I do 
want to hear what other Senators 
have to say before the vote comes. 

Mr. MATTINGLY. Mr. President, I 
wish to thank the Senator from Cali
fornia. I would say that the reason I 
asked for the yeas and nays was so the 
Senate can be on record. Let us not 
create for ourselves too big a barn 
door through which we can escape the 
real intent of the resolution for those 
who may want to raise taxes. 

Mr. BOSCHWITZ addressed the 
Chair. 

The PRESIDING OFFICER. The 
Senator from Minnesota. 

Mr. BOSCHWITZ. Mr. President, I 
say to my friend from California that 
a reading of the resolution points out 
that it is the sense of the Congress 
that provisions that are changed in 
this act shall remain unchanged for at 
least 5 years, not other parts of the In
ternal Revenue Code. So we are not 
tying our hands. And, as the Senator 
knows, if we get 50 votes or 51 votes, 
we can make changes hereafter. 

This really expresses the sense of 
the Senate that the policy changes 
that are made by this bill should 
remain untouched for 5 years. And 
there is no question in my mind that 
this is a good amendment. My taxpay
ers, and I am sure yours are as well, 
and I know the Senator from Geor
gia's taxpayers, are really reeling. 

I asked the Congressional Research 
Service to look at how many bills we 
have passed that have affected the In
ternal Revenue Code since 1976. I 
know that the Senator from Georgia 
has ref erred to the fact that the 
NFIB, <the National Federation of In
dependent Businesses) has said that 
we have impacted 2,600 sections of 
provisions of the Internal Revenue 
Code in that period of time. 

Well, the Congressional Research 
Service points out that in 1976, there 
were 21 bills that affected the Internal 
Revenue Code; from 1977 to 1979, 34 
bills were enacted affecting the Inter
nal Revenue Code; from 1980-81, 33 
bills; in 1982, 15 bills; and from 1983-

84, 21 bills. So there has been constant 
change. 

It is an effort on the part of the Sen
ator from Georgia-and I join him in 
that effort, as I know other Senators 
do-to give taxpayers the ability to 
plan, give taxpayers who really are 
reeling from all these changes the 
ability to have some sense of security 
that the major provisions and that the 
major philosophical approaches of 
this tax bill are going to remain un
changed. 

I quite understand that we might 
have to raise revenues. I quite under
stand that there may be some techni
cal corrections that the Senator from 
Texas spoke about, and that they will 
have to be made. But it would be my 
hope that this amendment sets in the 
minds of the Members of the Senate 
that the major provisions, the major 
thrusts of this bill, this historic bill 
that makes taxpayers out of all Ameri
cans, will remain unchanged for a 5-
year period. The taxpayers and my 
constituents tell me. "Change the 
rules, that is fine, but leave them 
alone for a while." Or, "Just tell us 
what the rules are and we will work 
within them but leave them alone for 
a while." So I am very enthusiastic in 
my support of the Senator from Geor
gia. 

It even occurs that, if real major 
changes are attempted in the provi
sions of this bill in the future, I and 
others may decide that we will require 
a 60-percent vote to make those 
changes. Of course, that is within the 
rules of the Senate to make such a re
quirement through the idea of ex
tended debate. 

It is important that we pass a bill, 
that the taxpayers have a sense that 
we are going to continue with the phi
losophy of this bill for a period of 
years so that they can plan and that 
the American economy can go for
ward. Clearly, the American economy 
cannot go forward in the same force
ful way as it can if it feels that is has a 
tax law that it can rely upon. 

So I am very much in favor of the 
amendment of the Senator from Geor
gia and I thank him for bringing it to 
the attention of the Senate. 

Mr. CRANSTON. Will the Senator 
yield? 

Mr. BOSCHWITZ. I yield to the 
Senator. 

Mr. CRANSTON. Mr. President, I 
would just like to say that I think the 
Senator has made a fine further state
ment of the reasons for not tampering 
with the Tax Code for some time, but 
plainly pointing out that we have the 
flexibility that we need, if it becomes 
mandatory to do so for technical or 
for other reasons. I think the summa
ry the Senator laid out of all the 
changes proposed and effectuated in 
tax laws in recent years bolsters the 
case for taking this position. 

I neglected to mention one more 
change I hope will occur in confer
ence, among several others, and that is 
the fairest possible transition rules 
and the fairest possible situation in 
regard to retroactivity. I do not think 
we have dealt with all of that yet as 
well as we should, and I hope that will 
be accomplished in conference. 

Mr. BOSCHWITZ. I thank the Sena
tor from California. 

I would say to my friend from Texas, 
who spoke about the necessity of 
making the changes now and again, 
that, very frankly, I believe that we 
make changes in tax law before we 
give the preceding law a chance to 
work or to feel its effect and that we 
respond too rapidly to demands of the 
constituency. So the idea of leaving 
the tax law and the vital provisions 
and the basic provisions of the tax law 
in place for a period of years is very 
appealing to me. 

And, as the Senator from California 
pointed out, I did indeed point out 
that one of the remedies that Mem
bers of this body have is to prevent 
such changes from occurring without 
having a 60-percent vote. And some of 
us will feel very strongly about doing 
just that if basic changes are attempt
ed in this tax bill after it is passed. I 
thank the Chair. 

Mr. MELCHER addressed the Chair. 
The PRESIDING OFFICER. The 

Senator from Montana. 
Mr. MELCHER. Mr. President, 

whenever I talk to my accountant or a 
whole bunch of taxpayers from Mon
tana, one of the things that comes up 
on tax matters is: "Is Congress going 
to change the rules and the law every 
year affecting the Tax Code?" 
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And so in answer to my accountant, 

and to my constituents' accountants, 
and to my constituents who ask this 
question, I am going to say that what 
the Senator from Georgia has offered 
as a sense-of-the-Congress resolution is 
a sense of a whole lot of taxpayers out 
across the country. They would like to 
see what they knew was in the Tax 
Code remain there. Having said that, I 
am going to vote for it because it is a 
sense of the Congress, a sense that it 
is common sense not to always be 
changing the rules on taxes. But I full 
well know that Congress will be look
ing at where the flaws are in the Tax 
Code, flaws in this particular bill, and 
it will probably be necessary, indeed 
prudent, to change some of the provi
sions in this bill itself. 

But nevertheless, the sense of people 
out across the country is to keep it 
uniform as much as you can year after 
year so we know where we are and 
know what we should be planning on. 
On that basis, it is a proper amend
ment. It is a proper amendment in 
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terms of the sense-of-the-Congress res
olution. I shall vote for it. 

Mr. METZENBAUM addressed the 
Chair. 

The PRESIDING OFFICER. The 
Senator from Ohio. 

Mr. METZENBAUM. Mr. President, 
this is a very interesting sense-of-the
Senate resolution to be added to this 
bill on no changes. I am going to vote 
for it. But I want to predict without 
any question that the very people who 
will vote for it today and those who 
are the cosponsors of it will them
selves be back here within 5 years 
asking for special changes in the tax 
laws. And as further evidence of that, 
I will guess that some who are cospon
sors will come to the floor yet today 
asking for changes in this tax bill. 

My own view is that the tax bill 
ought to be passed without any fur
ther amendments. My own view is that 
maybe there ought not to be any 
changes in 5 years, but the reality is 
that you will be back, others will be 
back, and they will say "But this is a 
special situation that we need to make 
a change." Go forward with your 
sense-of-the-Senate resolution, but I 
am certain my prediction will be a 
very accurate one. 

Mr. MATTINGLY. Mr. President, I 
ask unanimous consent that Senator 
LEAHY be added as a cosponsor. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. MATTINGLY. In answer to the 
statement of my friend from Ohio, I 
want him to know that if I were an ad
vocate of one of the Tax Code 
changes, I do not think I would vote 
for this resolution. I was talking about 
making technical changes as one 
thing. But if someone wants to make 
major policy changes, they should not 
support this sense-of-the-Congress res
olution because they are going to be 
on record. 

If I were a constituent and you voted 
in support of it, and turned around 
and tried to make some change in the 
rules of game, I would be looking at 
you. This would be playing football. 
You have four downs. You are out on 
the field. All of a sudden they change 
the rules in the middle of the game, 
and are only going to give you three 
downs. So the spectators might look 
down onto the field and want to know 
what is going on. 

With that, I say the sense of the 
Congress does something. It puts this 
Congress on record. If there are any 
technical changes in the bill, which I 
am certain there will be, that is one 
thing. If there are major policy 
changes in this bill, then the Congress 
is going to have to answer to the pri
vate sector-the sector that makes 
America grow. 

Mr. STEVENS. Mr. President, will 
the Senator yield? 

Mr. MATTINGLY. I yield to the 
Senator from Alaska. 

Mr. STEVENS. I congratulate the 
Senator. from Georgia for his initia
tive. But would he not agree if there 
are 60 votes now on this resolution 
that it is a tremendous symbol insofar 
as the enforcement of the sense of the 
Senate in this amendment? 

Mr. MATTINGLY. Yes; I do. I know 
my distinguished colleague from 
Alaska has been an advocate, as have 
I, of a statute change requiring a 
supermajority of 60 votes to change 
the Tax Code. I think this is the direc
tion we need to be headed in this Con
gress, so that it would take a major 
move by Congress to really alter any
thing in this Tax Code. 

I hope that we can join together in 
passing it some time in the future. 

Mr. STEVENS. I thank the Senator. 
Mr. PACKWOOD addressed the 

Chair. 
The PRESIDING OFFICER. The 

Senator from Oregon. 
Mr. PACKWOOD. Could I ask my 

good friend from Georgia this ques
tion: Can I expect-I realize it is a 
sense of the Congress, it is not a law
that those who vote for this over the 
next 5 years will not be coming to the 
Ways and Means or Finance Commit
tee asking for transition rules or 
changes in the law or things that 
might have some effect in their State 
if they vote for this resolution? 

Mr. MATTINGLY. I guess you 
would have to get each one of them, 
line them up in the well, and get a 
pledge from each of them. I cannot 
speak for the others. But I know that 
the private sector, whether you are 
talking about agriculture, industry, 
small business, or whatever, is fed up 
with the changes that Congress makes 
in the Tax Code. I think they want 
some stability. 

Mr. PACKWOOD. I am absolutely 
delighted. I will vote for this. I am de
lighted. But I have way down deep in 
my sense a feeling when we get to rec
onciliation this year many of the 
Members who vote for this resolution 
are going to be coming to us asking for 
changes that affect their State, 
whether it be cooperatives, or whether 
it be a private venture. They may say, 
gentlemen, I thought you wanted this 
sense-of-the-Congress resolution. 

Mr. MATTINGLY. I say to my col
league, there may be a real flaw in this 
bill, for there is no bill that passes 
through this Chamber that does not 
have a flaw in it. That is the reason we 
have committees, the reason why 
Members come to them and say that 
this was not exactly right, and we 
think we would like to have a correc
tion. I think the chairman of the Fi
nance Committee, and Senator BENT
SEN, need to do everything they can to 
make sure that the private sector in 
this country works and works effi
ciently. 

Mr. BENTSEN. Mr. President, may I 
respond to that? 

Mr. MATTINGLY. Yes. 
Mr. BENTSEN. I well understand. I 

understand how tired people and busi
nesses are of changes in the tax law, 
and of not being able to plan and 
make the kind of capital investment 
they have to. I think this is a fine ob
jective that the Senator from Georgia 
is talking about. But I also understand 
the realities of the situation. When 
you have hundreds and hundreds of 
pages in a new tax bill, and then we 
have to go to the conference and try 
to resolve differences with the House, 
then come back and vote on it, there 
are going to be many things that 
happen in this tax bill that will have 
unanticipated consequences. 

The other problem that we could 
well run into is a situation where we 
have a recession in the country. We 
could well be in the situation where we 
are not able to turn around what is 
happening. We may want to avoid the 
tax laws for good and legitimate rea
sons. And the realities are that we will. 

I am going to vote for your legisla
tion, but only because I think it is an 
overall objective that we want to work 
toward. 

Mr. MATTINGLY. First, let me say, 
this is not a sense of the Senate. This 
is a sense of the Congress. I am not 
talking about changes you take to the 
House-Senate conference. We all know 
there are going to be changes there. 
But this amendment works because, if 
there were no resolutions on the sense 
of the Congress, there would probably 
not be any conscience, either. It is the 
conscience of the Congress to say that 
we have a resolution stating that we 
do not want any major policy changes 
in the Tax Code. We want to make 
certain that the free enterprise system 
is able to work, and individuals will 
have some stability in their lives. I 
think this would be a welcome change. 
Therefore, when the Congress comes 
to look at changes, it will remember 
that it passed a resolution which was a 
sense of the Congress that said think 
about it before we take any precipi
tous action. 

Mr. BRADLEY addressed the Chair. 
The PRESIDING OFFICER. The 

Senator from New Jersey. 
Mr. BRADLEY. Mr. President, I say 

to the distinguished Senator from 
Georgia that he has been persistent in 
his pursuit of this amendment. I re
spect that. I respect what he is at
tempting to do. I think the people 
want stability out there. I think if we 
pass this bill this year there could be 
some changes next year. He has said 
his amendment would not prevent it 
from making those changes. 

Frankly, I will probably have to be 
one of the few in the Chamber to vote 
against the amendment because I 
would like to preserve the opportunity 
in the next 5 years to give additional 
tax cuts to the American people. I 
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view this amendment as being the 
amendment to argue not to change 
the law. 

Mr. MATTINGLY. I say to my col
league from New Jersey, if he wants to 
cut tax rates, I will be standing right 
beside him. 

Finally, we have gotten the atten
tion of Congress; that the lower the 
rates, the less exemptions that are 
needed. And we should keep moving in 
that direction. 
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I would be happy to abrogate this 

sense-of-the-Congress resolution for 
that. I am certain the private sector 
would join us. 

Mr. MELCHER addressed the Chair. 
The PRESIDING OFFICER. The 

Senator from Montana. 
Mr. MELCHER. Mr. President, 

before we have a vote on this sense-of
the-Congress amendment, I want to 
review a couple of points that we have 
to measure every amendment against. 

This amendment will not cost any 
money. But every amendment that is 
proposed here that will touch the sub
stance of the bill and change it has to 
become revenue neutral. That is, if we 
are going to have an amendment that 
changes some feature of the bill and 
there is not the same amount of reve
nue, then somewhere else in the bill 
we have to pick up that revenue. 

Before this becomes ancient history, 
I want to describe exactly what oc
curred on the last amendment so that 
everybody can understand it. 

The amendment was offered on the 
basis that it was revenue neutral. That 
is, we were going to reduce the tax rev
enue that would have been otherwise 
collected from people in agriculture, 
pertaining to the capital gains, and 
that was offset by revenue of a differ
ent nature, under the carryback proce
dures, where the corporations that 
have a loss can go back 3 years and 
pick up a check from Uncle Sam, from 
the Treasury, to reimburse them. 

Who said it was revenue neutral? 
The Joint Tax Committee said it was 

revenue neutral. They said what it 
would cost. It was agreed upon that it 
would be a wash. 

The point of order that was raised 
by the chairman of the Finance Com
mittee was a point of order that was 
not going to be raised, has not been 
raised during the consideration of this 
bill, and was not going to be raised, be
cause the Joint Tax Committee, to be 
honest about it, said "If you are going 
to hold us to the absolute dollar of 
1987 in revenue loss or revenue gain, 
we do not know whether we can do 
that in less than 60 days on every 
amendment that might be proposed." 

Who disagreed? On what basis did 
the chairman of the Senate Finance 
Committee make the motion there was 
$10 million difference from what the 
Joint Tax Committee said it would be? 

It was on the basis of the Budget 
Committee. They have estimators, too. 

All during the consideration of this 
bill, as late as last Friday, he stated 
that he would not raise a point of 
order on differing figures that the 
Budget Committee found for 1987 as 
compared to the Joint Committee on 
Taxation, what they found for 1987 
and for the life of the bill. 

On that technicality the point of 
order was made. It was not improper, 
but what it means is if we would con
sistently follow that, every amend
ment would have to be cleared by the 
Budget Committee and by the Joint 
Tax Committee, to see that they were 
in agreement. 

It is very confusing, I suppose, to the 
people of this country, our constitu
ents, but, nevertheless, that is the situ
ation. 

I regret that it was raised on my 
amendment. I regret that it was raised 
only on my amendment. I do not think 
it should have been raised on any 
amendment because, after all, we are 
here trying to operate in the public in
terest, and whether something over 5 
years in $10 million one way or the 
other, whose computer is accurate? I 
do not know. But I dare say that if you 
ask time after time the Joint Tax 
Committee and the Budget Committee 
to come up with figures, unless they 
doublecheck with each other, they are 
going to get different figures. 

On the basis, the point of order pre
vailed. I wish we had voted on the 
merit of the amendment. The amend
ment certainly has merit. I just regret 
that we lost on the point of order. I 
would have liked to have won on the 
point of order. I would have liked to 
have voted on the merit; I would have 
liked to have won on that. 

Mr. President, I yield the floor. 
•Mr. LEVIN. Mr. President, I can un
derstand the need for stability in the 
Tax Code. That is one reason why I 
am deeply concerned by the many ret
roactive features in the tax bill which 
is before us now. We should a void 
changing the rules in the middle of 
the game. 

But this amendment goes beyond 
that. By expressing the sense of the 
Congress that the parts of the Tax 
Code which are changed in this bill 
should not be changed for the next 5 
years, this resolution would prohibit 
even totally prospective changes in the 
Tax Code. Therefore, changes which 
would apply to activities not yet even 
undertaken would be prohibited. 

This amendment is troubling for two 
other reasons. First, it is misleading 
the very people we are striving to 
assist. There will be changes in the 
Tax Code over the next 5 years. The 
debate on this bill and on this amend
ment makes that clear. We should not 
pretend otherwise or ask people to put 
trust in our pretense. 

Second, if we rule the income Tax 
Code off limits as a way to raise reve
nues, then we will only be left with 
excise taxes as a means to help 
achieve our deficit reduction goals. 
This would make a shift in the tax 
burden from income taxes to regres
sive excise taxes inevitable. The work
ing poor, one of the groups which the 
authors of this tax reform bill most 
seek to assist, will bear the heaviest 
burden.e 

THE PRESIDING OFFICER. The 
question is on agreeing to the amend
ment of the Senator from Georgia. 
The yeas and nays have been ordered 
and the clerk will call the roll. 

The legislative clerk called the roll. 
Mr. SIMPSON. I announce that the 

Senator from Connecticut [Mr. 
WEICKER] is necessarily absent. 

Mr. CRANSTON. I announce that 
the Senator from Florida [Mr. CHILES] 
and the Senator from Georgia [Mr. 
NUNN] are necessarily absent. 

The PRESIDING OFFICER. Are 
there any other Senators in the Cham
ber who desire to vote? · 

The result was announced-yeas 50, 
nays 47, as follows: 

CRollcall Vote No. 147 Leg.] 

YEAS-50 
Andrews Gorton Nickles 
Bentsen Gramm Packwood 
Boren Hatch Pell 
Boschwitz Hatfield Pressler 
Chafee Heinz Quayle 
Cochran Helms Rudman 
Cranston Humphrey Sasser 
DeConcini Kasten Simpson 
Denton Laxalt Stafford 
Dole Leahy Stevens 
Domenici Mathias Symms 
East Mattingly Thurmond 
Evans McClure Trible 
Exon McConnell Wallop 
Ford Melcher Wilson 
Garn Metzenbaum Zorinsky 
Goldwater Murkowski 

NAYS-47 
Abdnor Glenn Long 
Armstrong Gore Lugar 
Baucus Grassley Matsunaga 
Biden Harkin Mitchell 
Bingaman Hart Moynihan 
Bradley Hawkins Proxmire 
Bumpers Hecht Pryor 
Burdick Heflin Riegle 
Byrd Hollings Rockefeller 
Cohen Inouye Roth 
D'Amato Johnston Sar banes 
Danforth Kassebaum Simon 
Dixon Kennedy Specter 
Dodd Kerry Stennis 
Duren berger Lau ten berg Warner 
Eagleton Levin 

NOT VOTING-3 
Chiles Nunn Weicker 

So the amendment <No. 2133) was 
agreed to. 

D 1150 
Mr. DOLE. Mr. President, I move to 

reconsider the vote by which the 
amendment was agreed to. 

Mr. MATTINGLY. I move to lay 
that motion on the table. 

The motion to lay on the table was 
agreed to. 
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Mr. PACKWOOD. Mr. President, I 

have been asked about further votes, 
at least for the next hour or so. 

Senator DuRENBERGER has an amend
ment which has been cleared on both 
sides, and we are prepared to accept it. 

Senator CHILES has a sense-of-the
Senate resolution which I think he 
will off er but not ask for a vote on it. I 
do not know whether he will pursue it. 

Those are two amendments we can 
get out of the way. Two more amend
ments have been withdrawn. So I 
think we have a good chance of finish
ing the amendments, with luck, per
haps by 3 o'clock, with no more than 
three or four votes. 

Mr. DOLE. Mr. President, we have a 
matter we need to pass very quickly to 
get to the House. It will take about 1 
minute. I ask unanimous consent that 
we may proceed out of order. 

The PRESIDING OFFICER. Is 
there objection? The Chair hears 
none, and it is so ordered. 

AUTHORIZING CHANGES IN 
ENROLLMENT OF S. 2414 

Mr. DOLE. Mr. President, I send to 
the desk a concurrent resolution on 
behalf of the distinguished Senator 
from South Carolina [Mr. THURMOND] , 
and I ask for its consideration. 

The PRESIDING OFFICER. The 
concurrent resolution will be stated by 
title. 

The legislative clerk read as fallows: 
A concurrent resolution <S. Con. Res. 152) 

authorizing changes in the enrollment of S. 
2414. 

The PRESIDING OFFICER. Is 
there objection to the present consid
eration of the concurrent resolution? 

Mr. BYRD. Mr. President, there is 
no objection to the immediate consid
eration of the resolution on this side. 

There being no objection, the Senate 
proceeded to consider the concurrent 
resolution. 

Mr. THURMOND. Mr. President, 
this is a concurrent resolution to au
thorize a change in the enrollment of 
S. 2414, amendments to S. 49, the Fire
arms Owners' Protection Act. As Sena
tors will recall, both S. 49 and S. 2414 
passed the Senate by unanimous voice 
vote on May 6, 1986. 

This resolution will do nothing more 
than add language to S. 2414 that sig
nifies the clear understanding reached 
by all relevant parties prior to its pas
sage. I offer this concurrent resolution 
to express our agreement that the pro
visions of S. 2414 were offered to 
amend three sections of S. 49, the 
Firearm Owners' Protection Act. 

By offering this concurrent resolu
tion, any perceived confusion as to the 
effect of S. 2414 should be resolved. 

Mr. McCLURE. Mr. President, I 
have a concern regarding the use of 
the word "carry" in the amendments 
to section 926A in S. 2414. The phrase 
reads "any person who is not other-

wise prohibited by this chapter from 
transporting, shipping, or receiving a 
firearm shall be entitled to transport a 
firearm for any lawful purpose from 
any place where he may lawfully pos
sess and carry such firearm." As the 
sponsor of S. 2414, what is the intent 
of the Senator from South Carolina in 
using the word "carry" in the provi
sion? 

Mr. THURMOND. I say to the Sena
tor that I am pleased to clarify the 
proper interpretation of the word 
"carry." The first part of the provi
sion, "any person who is not otherwise 
prohibited by this chapter from trans
porting, shipping, or receiving a fire
arm shall be entitled to transport a 
firearm for any lawful purpose" means 
that only persons able to lawfully pos
sess firearms under Federal law can 
rely upon the safe harbor provisions in 
926A to transport firearms in inter
state commerce for lawful purposes. 
The phrase that follows, "possess and 
carry," also requires that persons must 
be allowed to transport such firearms 
under relevant State law. It is clear 
that the term "carry" in this instance 
is intended to mean the ability to put 
the firearm in a vehicle and transport 
it to the place of destination. 

The use of the word "carry" is not 
intended to mean and does not mean 
that a State license to carry a con
cealed weapon is a predicate to valid 
use of the safe harbor provision in sec
tion 926A. Of course, wherever a 
permit to carry a concealed firearm is 
a prerequisite of State or local law, to 
legal transportation of an unloaded, 
inaccessible firearm, the safe harbor 
provisions does not modify such laws. 
However, once again, the use of the 
term "carry" in my bill does not in any 
way incorporate such a prerequisite 
into section 926A. I hope this address
es the concern of the Senator. 

Mr. McCLURE. I thank the Senator. 
His intent and interpretation are con
sistent with my understanding that 
the word "carry," as it is used, means 
"transport." 

The PRESIDING OFFICER. The 
question is on agreeing to the concur
rent resolution. 

The concurrent resolution <S. Con. 
Res. 152) was agreed to, as follows: 

Resolved by the Senate (the House of Rep
resentatives concurring), That the Secre
tary of the Senate, in the enrollment of the 
bill <S. 2414), to amend title 18 of the 
United States Code, shall make the follow
ing chance: 

At the end of the bill add the following: 
This Act and the amendments made by 

this Act, intended to amend the Firearms 
Owners' Protection Act, shall become effec
tive on the date on which the section they 
are intended to amend in such Firearms 
Owners' Protection Act becomes effective 
and shall apply to the amendments to title 
18, United States Code, made by such Act. 

Mr. DOLE. Mr. President, I move to 
reconsider the vo~e by which the con
current resolution was agreed to. 

Mr. BYRD. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. DOLE. I thank my colleagues. 
This has been ref erred to as a sort of 

"son-of-a-gun" amendment. That ex
plains it for many people who have an 
interest in it. That is how it came out 
of the committee. 

TAX REFORM ACT OF 1986 
The Senate continued with the con

sideration of H.R. 3838. 
AMENDMENT NO. 2162 

<Purpose: To treat certain entities as trusts 
for tax purposes) 

Mr. DURENBERGER. Mr. Presi
dent, I send an amendment to the desk 
and ask for its immediate consider
ation. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The bill clerk read as follow: 
The Senator from Minnesota CMr. DUREN

BERGER] proposes an amendment numbered 
2162. 

Mr. DURENBERGER. Mr. Presi
dent, I ask unanimous consent that 
reading of the amendment be dis
pensed with. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

The amendment is as fallows: 
At the end of subtitle P, of title XVI, 

insert the following new section: 
SEC. . TREATMENT OF CERTAIN ENTITIES AS 

TRUSTS FOR TAX PURPOSES. 
<a> GENERAL RuLE.-For purposes of the 

Internal Revenue Code of 1954, if the entity 
described in subsection (b) makes an elec
tion under subsection <c>. such entity shall 
be treated as a trust to which subpart E of 
part 1 of subchapter J of chapter 1 of such 
Code applies. 

(b) ENTITY.-An entity is described in this 
subsection if-

(1) such entity was created in 1906 as a 
common law trust and is governed by the 
trust laws of the State of Minnesota. 

(2) such entity receives royalties from iron 
ore leases, and 

(3) income interests in such entity are 
publicly traded on a national stock ex
change. 

(C) ELECTION.-
( 1) IN GENERAL.-An election under this 

subsection to have the provisions of this sec
tion apply-

<A> shall be made by the board of trustees 
of the entity, and 

<B> shall not be valid unless accompanied 
by an agreement described in paragraph <2>. 

(2) AGREEMENT.-The agreement described 
in this paragraph is a written agreement 
signed by the board of trustees of the entity 
which provides that the entity will not-

(A) sell any trust property, 
<B> purchase any additional trust proper

ties, or 
<C> receive any income other than-
<D income from long-term mineral leases, 

or 
(ii) interest or other income attributable 

to ordinary and necessary reserves of the 
entity. 
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(3) PERIOD FOR WHICH ELECTION IS IN 

EFFECT.-An election under this subsection 
shall be in effect during the period-

<A> beginning on the first day of the first 
taxable year following the taxable year in 
which the election is made, and 

CB> ending as of the close of the taxable 
year preceding the taxable year in which 
the entity ceases to be described in subsec
tion Cb> or violates any term of the agree
ment under paragraph <2>. 

(4) MANNER OF ELECTION.-Any election 
under this subsection shall be made in such 
manner as the Secretary of the Treasury or 
his delegate may prescribe. 

Cd) SPECIAL RULES FOR TAXATION OF 
TRUST.-

Cl) ELECTION TREATED AS A LIQUIDATION.-If 
an election is made under subsection <c> 
with respect to any entity-

<A> such entity shall be treated as having 
been liquidated into a trust immediately 
before the period described in subsection 
<c><3> in a liquidation to which section 333 
of the Internal Revenue Code of 1954 ap
plies, and 

<B> any person holding an interest in the 
property held by such entity as of such time 
shall be treated as a qualified electing 
shareholder for purposes of section 333 of 
such Code. 

(2) TERMINATION OF ELECTION.-If an entity 
ceases to be described in subsection Cb> or 
violates any term of the agreement de
scribed in subsection <c><2>. then the tax im
posed on such entity for the taxable year in 
which such cessation or violation occurs 
shall be increased by the sum of-

<A> the amount of taxes which would have 
been imposed on such entity during any tax
able year with respect to which an election 
under subsection <c> was in effect if such 
election had not been in effect, plus 

<B> interest determined for the period
(i) beginning on the due date for any such 

taxable year, and 
<ii> ending on the due date for the taxable 

year in which such cessation or violation 
occurs, by using the rates and method appli
cable under section 6621 for underpayments 
of tax for such period. 

(3) TRUST CEASING TO EXIST.-Paragraph 
<2> shall not apply if the trust ceases to be 
described in subsection Cb> or violates the 
agreement in subsection <c><2> because the 
trust ceases to exist. 

<e> The election described in Subsection 
<c> shall be effective for taxable years begin
ning after the date of enactment of this leg
islation. The election shall terminate five 
years from the date of enactment of this 
legislation unless the Trust petitions a court 
of competent jurisdiction and the court acts 
to remove from the trust instrument any 
powers deemed by the court to be inconsist
ent with the operation of the entity as a 
trust for tax purposes as described in the In
ternal Revenue Ruling dated November l, 
1983. 

At the end of title VI, insert: 
SEC. 637. MODIFICATION OF DEFINITION OF RELAT

ED PARTY. 
(a) PARTNERSHIPS.- Paragraph (2) of sec

tion 707Cb> <relating to gains treated as ordi
nary income> is amended by striking out "80 
percent" each place it appears and inserting 
in lieu thereof "50 percent". 

Cb) SALE OF DEPRECIATED PROPERTY BE
TWEEN CERTAIN RELATED TAXPAYERS.-

Cl) IN GENERAL.-Paragraph <1> of section 
1239Cb> <defining related persons> is amend
ed by striking out "BO-percent owned enti
ties" and inserting in lieu thereof "con
trolled entities". 

(2) CONTROLLED ENTITY DEFINED.-
CA) IN GENERAL.-Section 1239Cc><l> <defin

ing 80-percent owned entity) is amended-
Ci> by striking out "80 percent or more in 

value" in subparagraph <A> and inserting in 
lieu thereof "more than 50 percent of the 
value", 

(ii) by striking out "80 percent or more" in 
subparagraph <B> and inserting in lieu 
thereof "more than 50 percent", and 

(iii) by striking out "and" at the end of 
subparagraph <A>. by striking out the period 
at the end of subparagraph <B> and insert
ing ", and", and by adding at the end there
of the following new subsection: 

"CC> any entity which is a related person 
to such person under paragraph (3), (10), 
(11), or <12> of section 267Cb)." 

<B> CONFORMING AMENDMENT.-Section 
1239<c><l> is amended by striking out "88-
percent owned entity" in the heading there
of and in paragraph < 1 > and inserting in lieu 
thereof "controlled entity", 

(3) CONSTRUCTIVE OWNERSHIP.-Section 
1239<c> is amended by striking out para
graph <2> and inserting in lieu thereof the 
following new paragraph: 

"(2) CONSTRUCTIVE OWNERSHIP.-For pur
poses of this section, ownership shall be de
termined in accordance with rules similar to 
the rules under section 267Cc> <other than 
paragraph <3> thereof>." 

(4) CONFORMING AMENDMENT.-Section 
453Cg) is amended by striking out "SO-per
cent Owned" in the heading thereof and in
serting in lieu thereof "Controlled". 

(C) EFFECTIVE DATE.-
( 1 > IN GENERAL.-Except as provided in 

paragraph <2>. the amendments made by 
this section shall apply to sales after June 
28, 1986, in taxable years ending after such 
date. 

(2) TRANSITION RULE FOR BINDING CON
TRACTS.-The amendments made by this sec
tion shall not apply to sales after June 20, 
1986, which are made pursuant to a binding 
contract in effect on June 20, 1986, and all 
times thereafter. 

Mr. DURENBERGER. Mr. Presi
dent, the amendment before the 
Senate is a very narrowly drafted 
amendment which would rectify the 
unjust tax treatment of an iron ore 
trust in the State of Minnesota. 

I intended to offer this amendment 
last evening, but concern was ex
pressed that the amendment as draft-. 
ed would have penalized the trust be
cause of inadvertent actions in the 
future by the trustees of the trust. I 
believe we have addressed this prob
lem by requiring the trust to go into 
court and seek the removal of any of 
its business power. 

I thank in particular the Senator 
from Ohio for suggesting that change 
to us. As I understand it, the change 
would require the trustees to petition 
a court in the next 5 years to have the 
business powers contained in the trust 
instrument removed. According to the 
terms of the amendment, the trustees 
are not to exercise the business 
powers. If they do, they lose the tax 
status that is proffered them in this 
amendment. 

So I appreciate the addition to this 
amendment by the Senator from Ohio. 
It helps us to accomplish the ends 

which we sought to accomplish by the 
amendment as originally drafted. 

I have discussed this with the chair
man of the committee and with the 
ranking minority member of the com
mittee, and I believe there is no objec
tion. 

THE GREAT NORTHERN IRON ORE TRUST 
Mr. President, the amendment I 

have offered today would rectify the 
unjust tax treatment of an iron ore 
trust that operates on the Mesabi 
Range in my State. 

The Great Northern Iron Ore Trust 
was created in 1906, several years 
before the U.S. Constitution was 
amended to provide for an income tax. 
Great Northern's sole activity is re
ceiving royalties from the long-term 
leasing of Minnesota Mesabi Range 
taconite lands and distributing the 
royalties to trust beneficiaries. 

Although Great Northern is a trust 
created under Minnesota trust law and 
is subject to control and supervision 
by Minnesota courts in the same 
manner as other trusts, Great North
ern has been ruled an "Association" 
taxable as a corporation by the IRS 
and in two Federal court decisions. 

Because Great Northern was created 
before the Federal income tax was 
even in existence, it was created as an 
irrevocable trust with a separately 
owned reversionary interest. It there
fore does not have the opportunity to 
model its trust agreement to fit the re
quirements of Treasury regulations. 

Let me give you some of the history 
of Great Northern. Following passage 
of the first Tax Act, the IRS ruled 
that Great Northern was not an "As
sociation" and should be taxed as a 
trust. However, in 1942, IRS revoked 
its prior ruling and ruled GNI taxable 
as an association. A court of appeals 
upheld the IRS ruling, finding that 
the trust instrument gives the trustees 
business powers and also because the 
trustees managed and directed the 
controlled corporations whose stock 
the trust owned. 

In the 1950's and 1960's, many min
eral corporations were liquidated, in
cluding the controlled corporations 
owned by the Great Northern trust
ees. For most corporate stockholders, 
this meant that there would no longer 
be corporate tax on the royalty 
income. However, since GNI was itself 
an "Association," it was unable to 
remove double taxation through liqui
dation of the controlled corporations. 

In 1978, the Minnesota Supreme 
Court held that the Great Northern 
trustees are subject to the normal 
common law trust rules in regard to 
their management of the trust assets. 
The court ruled that the trustees do 
not actively conduct a mining oper
ation but, "similar to any family trust, 
simply holds lands which they let 
under long-term royalty leases and col-
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lect the income for distribution to the 
certificate holders.'' 

Because Great Northern is a 
common law trust created under a 
1906 irrevocable trust instrument, it 
does not have the flexibility enjoyed 
by business corporations of reorganiz
ing to fit either the requirements for 
fixed investment trusts, Treasury Reg
ulation 301.7701-4(c) or the limited 
partnerships, Treasury Regulation 
301.7701-3. 

Great Northern has requested an ad
vance ruling from the IRS that if the 
trust instrument were amended by 
order of a local court to remove its 
business powers, Great Northern 
would no longer be taxable as an asso
ciation. The IRS turned down Great 
Northern's request because the Serv
ice found the trust instrument still ap
pears to grant it business powers that 
would classify it as an association. 
This, despite the fact that the trust 
does not utilize these powers and has 
been classified under State law as a 
trust. Therefore, the trustees decided 
that it would be futile to ask a court to 
remove its business powers since the 
IRS, for reasons that appear complete
ly arbitrary, refuses to reclassify 
Great Northern as a trust. 

As a result, Great Northern appears 
to be the only mineral trust operating 
in America that is subject to double 
taxation. Because it is a flow through 
trust, double taxation occurs when the 
income is taxed at the trust level, and 
again when the income is distributed 
to income beneficiaries. Other mineral 
trusts, including Mesabi Trust, Apache 
Petroleum, Houston Oil Royalty 
Trust, Mesa Royalty Trust, all are 
taxed as trusts and, thus, not subject 
to double taxation. 

Mr. President, the arbitary and 
unfair treatment of Great Northern is 
exacerbated by the fact that the 
Mesabi Trust, whose sole activity like 
Great Northern is to collect royalties 
from the long-term leasing of Minne
sota taconite lands, was granted an 
IRS ruling that it is not an associa
tion. Mesabi operates in a fashion 
identical to Great Northern. But by a 
quirk of an IRS bureaucrat's decision, 
Mesabi is taxed at much lower rates 
than Great Northern. 

As a result of arbitrary IRS decision
making, some Great Northern Trust 
beneficiaries receive only 30 cents of 
every dollar of trust income. That's be
cause the income is taxed to the trust 
at a combined Federal and Minnesota 
corporate rate of 40 percent. Second, 
the after-tax balance available for dis
tribution to the trust beneficiaries is 
taxed to them as dividend income at 
rates up to 50 percent. Thus, the total 
tax burden to Great Northern benefi
ciaries can be as high as 70 percent. 

The amendment I am offering would 
remedy this unfair situation by allow
ing Great Northern to file an election 
with the IRS to be taken out of "Asso-

ciation" status and be taxed as a trust. 
By making the election, the trustees 
would surrender the right to exercise 
any business powers included in the 
trust instrument. And to ensure that 
Great Northern never exercises these 
business powers, Great Northern 
would agree that, if it violates the con
ditions of the election, it would be sub
ject to an assessment for all back taxes 
at corporate rates, plus interest. 

Under the election, Great Northern 
could not sell any trust property, pur
chase any additional trust properties, 
or receive any income other than 
income from long-term mineral leases, 
or interest or other income attributa
ble to ordinary and necessary reserves 
of the trust. 

Mr. President, this amendment will 
serve to promote fairness and tax 
equity for the beneficiaries of the 
Great Northern Trust. It would be 
wrong to further prolong the confisca
tory tax burden that this one single 
trust must endure. It has shown a 
total and complete willingness to give 
up any conceivable residue of business 
powers that would classify it as an as
sociation. It doesn't use those powers, 
has not used those powers and does 
not intend to use those powers in the 
future. Arbitrary IRS decisionmaking 
should not stand in the way of pro
moting equity and fairness. 

To offset the $8 million revenue cost 
associated with this amendment, the 
definition of "related party" for pur
poses of the installment sale rules 
would be modified to include a person 
and all entities more than 50 percent 
owned, directly or indirectly, with re
spect to that person. Related persons 
would also include entities more than 
50 percent owned, directly or indirect
ly, by the same person. Under current 
rules, a related person includes a 
person and all entities that are 80 per
cent owned, directly or indirectly, with 
respect to that person. 

As a result, installment sale treat
ment would not be available for trans
actions between related parties unless 
it is established to the satisfaction of 
the Internal Revenue Service that tax 
avoidance was not a principal purpose 
of the sale. 

The PRESIDING OFFICER. Is 
there further debate? 

Mr. LONG. Mr. President, I have 
looked at the amendment. I am not 
certain of any objection on this side of 
the aisle, and I urge that the amend
ment be agreed to. 

Mr. METZENBAUM. Mr. President, 
the Senator from Minnesota states the 
matter right on target. There were 
some concerns we had that the trust 
would be able to go back and forth and 
take advantage of the tax laws. The 
amendment has been changed in such 
a way to keep that from happening or 
making that possible. 

The Senator from Minnesota has 
been very cooperative. I think the 

amendment is very fair in the manner 
in which it is presently drafted. 

The PRESIDING OFFICER. The 
question is on agreeing to the amend
ment. 

The amendment <No. 2162) was 
agreed to. 

Mr. DURENBERGER. Mr. Presi
dent, I move to reconsider the vote by 
which the amendment was agreed to. 

Mr. LONG. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

<Mrs. KASSEBAUM assumed the 
chair.) 

Mr. PACKWOOD. Madam Presi
dent, I suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

D 1210 
Mr. CHILES. Madam President, I 

ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. CHILES. Madam President, last 
year Congress approved the Gramm/ 
Rudman/Hollings deficit reduction 
law. It says-year-by-year-through 
1991, we will reduce the deficit by 
specified amounts until we eliminate 
the deficit altogether. 

The tax bill is called revenue neu
tral. The tax burden is rearranged, but 
the net effect is to neither add to or 
subtract from the deficit. And over the 
long-range path of the tax bill, that's 
just about the way it works. 

The Finance Committee did its job 
very well. They did their work on 
income distribution and tax equity. 
The bottom line over 5 years is reve
nue neutrality. But when it comes to 
the job the Budget Committee has to 
do, the Finance Committee overlooked 
the fact that we have a deficit to fight 
on an annual basis. 

In 1986 and in 1987, the tax bill ac
tually produces an increase in reve
nues of nearly $31 billion. While it is 
true the tax bill gives a revenue wind
fall in 1986 and 1987, the picture for 
1988 and 1989 changes drastically. In 
those 2 years, we actually lose a total 
of at least $42 billion. 

If we use the tax windfall this year 
and next year, and rely on it for defi
cit reduction, it would give us what 
amounts to deficit reduction written in 
disappearing ink. And it will disappear 
in 1988 and 1989. We would have to 
wake up in 1988 and 1989 to what we 
gave away in 1986 and 1987. 

The point I want to make is this. Let 
us not trick ourselves into thinking we 
can put deficit-reduction and tax 
reform together in a way where one 
drains the other dry. It cannot be 
done. 
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How can we avoid the problem? Ac

tually, there are two ways, and we 
have to make sure we do both. 

First, implement the fairshare, defi
cit-reduction revenues in the budget 
resolution. They are crucial to winning 
the fight against the deficit. 

The second step which is also critical 
is to even out the fluctuations in the 
tax bill, so that we will not have wind
falls 1 year, and dry wells the next. 

The resolution that Senator DOMEN-
1c1 and I are introducing today calls 
on the conferees to reduce the year-to
year revenue fluctuations that now 
exist in the tax reform bill. 

The good work of the Finance Com
mittee can be made even better if the 
revenue fluctuations are reduced. We 
would be able to proceed with the task 
of deficit reduction-free of the false 
windfall in 1987 and facing less of a 
challenge in 1988. 

Let us be clear about what this reso
lution says. It calls on the conferees to 
achieve actual revenue smoothing by 
altering some of the provisions of the 
Finance Committee's bill. 

We must focus on the actual cash
flows to and from the Treasury. It is 
the actual revenue path that influ
ences credit demands, interest rates 
and the economy. 

The Domenici-Gramm scorekeeping 
amendment does not eliminate the 
need for the conferees to reduce the 
actual revenue fluctuations. 

But their scorekeeping amendment 
and this one are complementary. We 
are saying that the fluctuations 
should be reduced. The Domenici
Gramm amendment tells us how to 
score the fluctuations that remain. 

There is ample leeway to achieve a 
more stable revenue path. The Joint 
Committee on Taxation has provided 
us with estimates of the revenue 
smoothing that could be achieved by 
altering some of the effective dates 
and phasing in certain tax provisions. 
In addition, there are significant dif
ferences in the House and Senate 
base-broadening provisions-over $25 
billion worth over 5 years-that pro
vide plenty of room to iron out these 
large revenue swings. 

We continue to believe that we can 
have both tax reform and deficit re
duction. But having both will be far 
easier if our revenue path is more 
stable. I urge my colleagues to join in 
support of this resolution. 

I ask unanimous consent to place in 
the RECORD estimates of some of the 
major options for reducing the reve
nue fluctuations. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

REVENUE SMOOTHING OPTIONS <4> in some instances, leveling the revenue 
fluctuations could result in a further reduc-
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AMENDMENT NO. 2163 

<Purpose: To express t he sense of the 
Senate that t he year-to-year revenue fluc
t uat ions produced by t he Committee on 
Finance amendment to H.R. 3838 should 
be reduced in conference> 

no objection. 
Mr. PACKWOOD. We have no ob

jection on this side. 
The PRESIDING OFFICER. Is 

there further debate on the amend
ment? If not, the question is on agree
ing to the amendment of the Senator 
from Florida. 

The amendment <No. 2163) was 
agreed to. 

Mr. CHILES. Madam President, at 
this time I send to the desk my amend
ment and ask for its immediate consid

Mr. CHILES. Madam President, I 
The move to reGonsider the vote by which 

the amendment was agreed to. 

eration. 
The PRESIDING OFFICER. 

clerk will report. 
The assistant legislative clerk 

as follows: 
read Mr. LONG. I move to lay that 

motion on the table. 

The Senator from Florida [Mr CHILES] , 
proposes an amendment numbered 2163. 

Mr. CHILES. Madam President, I 
ask unanimous consent ·that further 
reading of the amendment be dis
pensed with. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

The amendment is as follows: 
At the appropriate place in the amend

ment, insert the following new section: 
SEC. . SENSE OF THE SENATE ON REVENUE FLUC

TUATIONS. 
(a) FINDINGS.-The Senate finds that-
( 1 > the Committee on Finance amendment 

to H.R . 3838 Can Act to reform the internal 
revenue laws of the United States> produces 
revenues that-

<A> exceed current-law revenues (the Con
gressional Budget Office <CBO> revenue 
baseline> by-

(i) $7 ,000,000,000, in fiscal year 1986, 
(ii} $23,000,000,000, in fiscal year 1987, and 
(iii) $11,000,000, in fiscal year 1991, and 
<B> fall below current-law revenues by
{i) $21,000,000,000 in fiscal year 1988, 
<ii> $21,000,000,000 in fiscal year 1989, and 
<iii> $400,000,000 in fiscal year 1990; 
(2) the Committee amendment satisfies 

revenue neutrality over a six-year period, 
but the revenue shortfalls in fiscal years 
1988 and 1989 will make the attainment of 
the Gramm-Rudman deficit goals more dif
ficult; 

(3) numerous options for restraining 
yearly revenue fluctuations without affect
ing the fundamental fabric of the Commit
tee amendment are available to the commit
tee of conference on H.R. 3838, in the form 
of altering effective dates, phasing-in cer
tain provisions, and resolving the major dif
ferences in the provisions for broadening 
the tax base contained in H.R. 3838 and the 
Committee Amendment; 

The motion to lay on the table was 
agreed to. 

Mr. CHILES. Madam President, I 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

0 1220 
Mr. DIXON. Madam President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

FINAL PASSAGE OF H.R. 3838, THE TAX REFORM 
BILL 

Mr. DIXON. Madam President, the 
upcoming vote on final passage repre
sents a real landmark for the Senate. 
The Senate does not get very many 
opportunities to make real history
the vote we will cast on H.R. 3838, 
however, is truly historic. 

The Senate bill is a fundamental 
overhaul and reform of the Internal 
Revenue Code. It meets the funda
mental objectives of tax reform. It is 
simple, and it is fair. It ensures that 
wealthy taxpayers and profitable cor
porations will not be able to avoid 
paying taxes. It ensures that invest
ments will be made for economic rea
sons, rather than tax reasons. It en
sures that those making the same 
income are paying roughly the same 
tax, instead of the wildly varying 
levels that are possible today. 

The Senate bill is not perfect, 
though. There are real problems. The 
bill does not adequately handle the 
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issue of deductibility of State sales 
taxes. Ending the deductibility of indi
vidual retirement accounts for many 
taxpayers is also, in my view, a real 
mistake. Further, the bill does not pro
vide as much tax relief for middle
income taxpayers as the House bill 
does. In fact, under the Senate bill, a 
significant number of middle-income 
taxpayers could end up paying higher 
taxes. 

I have spoken on many of these sub
jects earlier in this debate, so I will 
not take the time of my colleagues to 
reiterate my concerns now. I continue 
to believe these issues must be ad
dressed before we send any final legis
lation to the President for his signa
ture. 

There will therefore be a very heavy 
burden on the upcoming House-Senate 
conference on the tax bill, Mr. Presi
dent. I believe we should have resolved 
many of these issues on the Senate 
floor, rather than passing resolutions 
urging the conferees to do so. Because 
of the Senate's failure to do so, the 
conference will be the body that deter
mines whether the tax reform effort 
will produce final legislation that lives 
up to its early promise. 

I am voting for final passage today 
because I support tax reform, because 
this bill has considerable merit, and 
because there is still an opportunity to 
address the serious issues that were 
not handled here on the Senate floor. 
I am confident that the conference 
committee can resolve the remaining 
issues in a way that will put to rest the 
lingering doubts that I and many 
others have about this bill. I look for
ward to seeing and voting for the im
proved conference bill. 

I yield back my time, Madam Presi
dent, and I suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. DURENBERGER. Madam 
President, I ask unanimous consent 
that the order for the quorum call be 
rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. DURENBERGER. Madam 
President, the S~nate has come to the 
end of a historic debate on a truly ex
traordinary tax reform bill. We have 
had so-called "Tax Reform Acts" 
before-1969, 1976, 1981, and-just 2 
years ago-the Tax Reform Act of 
1984. 

As the amendment that was on the 
floor a few minutes ago by the Senator 
from Georgia indicated, maybe this 
place is getting tired of tax reform. 

But I believe this bill is unlike any of 
its predecessors. It marks a fundamen
tal shift in the philosophy of the Gov
ernment of the United States and the 
role it plays in directing the resources 

and priorities of the Nation's and, in
evitably, the world's economy. 

Historians will judge this legislation 
a revolutionary step in the evolution
ary process of reshaping how the Gov
ernment taxes the earnings of its citi
zens. 

The first phase of the tax reform 
process has focused almost exclusively 
on the question of what is the maxi
mum percentage of income the Feder
al Government can demand from its 
citizens. The rate of income taxation 
has been the central question ever 
since the 1960's, when the top rate was 
reduced from 91 percent to 70 percent. 
It was in the 1960's when we used in
flation and indexed income increases 
to drive the growth in Federal tax rev
enues. 

But the tax reform rate revolution 
really got underway in 1978 when our 
late distinguished colleague in the 
House, Bill Stieger, of Wisconsin, 
fought almost singlehandedly to cut 
the captial gains rate to 28 percent. 

It was since 1978 when the majority 
of the people, Madam President, in 
this body came to this Senate: BILL 
BRADLEY, who is also referred to as one 
of the fathers of this particular philos
ophy of tax rate; DICK GEPHARDT in 
the House; the occupant of the chair 
[Mrs. KAssEBAUM], myself, and others, 
having arrived here since 1978, and 
the Bill Steiger rate reduction tax 
reform. 

The Economic Recovery Tax Act 
<ERTA) initiated by President Reagan 
in 1981 brought all income tax rates 
down not just capital gains. By enact
ing ERTA, we can all claim credit for 
reducing the top tax rate from 70 per
cent to 50 percent. 

But, more importantly, we ended the 
tax policy that began in the 1960's of 
automatically increasing tax revenue 
to the Federal Government by increas
ing inflation. 

ERT A reduced all individual rates 
by 25 percent over 3 years and ended 
the insidious "bracket creep" which 
forced every taxpayer in the country 
to pay higher taxes simply because of 
inflation. 

Madam President, today we are at 
the end of the beginning of the second 
phase of the income tax resolution. In 
the span of a mere 5 years, we will 
have brought the top tax rate down 
from 70 to 27 percent. But this phase 
of the tax revolution is different be
cause this bill recognizes that low 
rates can only be achieved with a 
broad base of income subject to tax. 
And the ultimate broad-based tax is a 
.fair tax because it ensures that all 
Americans, except the poorest mem
bers of our society, pay some portion 
of their earnings in taxes. 

The base broadening achieved in 
this bill, however, does not go far 
enough. There remain many "off 
limits" parts of the tax base that this 
bill does not address. This bill still 

favors certain types of consumption 
over others. It does nothing to address 
tax subsidies provided for health and 
welfare expenditures which benefit 
only certain groups of citizens. 

I am certain that we will again seek 
to broaden the tax base and ultimately_ 
bring rates down even further, making 
the income tax system fairer and more 
equitable for all citizens. 

It was for that reason that I opposed 
the amendment that was on this floor 
a short while ago. We can broaden the 
base further. We can reduce the rates 
further. This, Madam President, is but 
a start. 

But even after we accomplish that 
goal, the tax revolution will not be 
complete until we restructure the pay
roll tax system which represents the 
most inequitable and unfair tax im
posed by Federal and State Govern
ments. 

I am reminded at this time of the 
words of Thomas Jefferson who said 
that if our ideals are to survive, this 
society must undergo a succession of 
revolutions. Passage of this bill today 
is such a revolutionary event. Howev
er, the revolution has yet to be con
summated; for, in the future, we must 
take a hard look at those portions of 
the tax base which in 1986 remain off 
limits. 

0 1230 
This bill removes nearly 6 million of 

the working poor from the tax rolls-a 
staggering accomplishment. And that 
means 1 in 4 adults in America-44 
million people will pay not a single 
dime in Federal income taxes. Al
though I applaud this accomplish
ment, I note with sadness that mil
lions of these working poor are still re
quired to pay more than 7 percent of 
their earnings in Social Security taxes. 

That leaves only 33 million Ameri
cans out of 100-some million taxpayers 
who will find it necessary to file more 
than a simple one-page 1040A tax 
return. 

Economic equity is an important ele
ment of this bill. This legislation 
adopts many of the concepts embodied 
in the Economic Equity Act which I 
have authored each year since 1981. 
Although the bill does not address all 
of the inequities that women still 
endure, it is a milestone in the annual 
battles we are winning in the war to 
eliminate legislated economic discrimi
nation against women in America. 

We broadened retirement plan cov
erage rules and cut in half the retire
ment plan vesting rules so that more 
younger workers and working women 
will have greater economic security in 
their retirement years. We have also 
preserved child care credits which are 
essential for today's women to remain 
in the job force. 

All families in America will surely 
benefit from the higher standard de-
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duction and an almost doubled person
al and dependent exemption. I have 
assured that we maintain special tax 
benefits for those families who adopt 
special-needs children-those who 
grow up with certain disabilities. And 
this bill takes special notice of the 
farming families of rural America who 
are enduring a prolonged economic 
and psychological depression. 

We have made several important tax 
changes that will help preserve the 
tradition of the family farm. Under 
this bill, financially troubled farmers 
will be able to renegotiate their bank 
loans and not pay taxes on the loan 
writedown. And for those troubled 
farmers who lost their land through 
foreclosure, we have extended tax
exempt bond financing so they can 
buy a new farm and some equipment 
and start their lives over again. When 
t hey turn the financial corner, they 
will get a break on their taxes because 
we have retained income averaging for 
farmers. 

Farmers and other self-employed 
people will also be able to share in 
some of the tax-free fringe benefits 
that up until now have only been 
available to corporate employees. 

For the first time, self-employed 
workers will be able to take a tax de
duction for a portion of their health 
insurance costs. This is a badly needed 
reform that has been too long in 
coming. 

This legislation injects a much 
needed element of fairness into our 
Tax Code. By drastically cutting rates, 
closing loopholes and limiting the abil
ity to deduct paper losses, we have 
closed the door on the tax shelter mer
chants who have distorted economic 
decisionmaking, especially in agricul
ture and real estate. Small Minnesota 
farmers trying to eke out a living will 
no longer have to compete with tax 
shelter farmers whose only interest in 
farming is to generate tax losses. 

This bill will make certain that hard
working Americans will no longer read 
stories in the press about how compa
nies earning billions of dollars pay no 
taxes, and how millionaires wind up 
paying less in taxes then a middle
class family earning $25,000. Thanks 
to the alternative minimum tax provi
sions in this bill, every corporation 
and every wealthy individual will have 
to pay some tax. 

The American tradition of charita
ble giving is strongly encouraged 
through this bill. 

Although many of us would have 
pref erred that we could continue the 
full nonitemizer charitable deduction, 
I believe this legislation will encourage 
even greater charitable giving by 
Americans because they will have 
more disposable income and because 
we have preserved full deductibility of 
charitable contributions for people 
who itemizP.. It is this latter group 
that accounts for more than 70 per-

cent of charitable contributions. In ad- Madam President, I represent the 
dition, we ended a threat to hospitals, State of Minnesota-a State which is 
universities, and other nonprofit insti- half basic industries and half high
tutions that gifts of appreciated prop- tech, high-service business. It is half 
erty would be included in the mini- high tax rate and half low tax rate. 
mum tax. Half love this revolution and half are 

In the area of fiscal federalism, we hurt by it. The prolonged debate on 
have taken some important steps for- the floor of the Senate these closing 
ward in redefining what public policy days has been over this conflict and 
goals we should strive to encourage over the transition into this new ap
through State and local government 
financing. Although I strongly oppose proach to taxation. 
restricting the deductibility of sales I do not mind saying to my col
taxes-the leading source of revenue leagues that I have used my position 
to all State governments-I am en- on the Finance Committee to the ad
couraged that this inequity will be vantage of the people of Minnesota, as 
overturned in the conference commit- I have done in the tax bills of 1981, 
tee. 1982, and 1984. I have used my posi-

We have made some tough public tion to get special rules for my people 
policy choices that will affect how that have saved and built hundreds 
State and local governments will deliv- and thousands of jobs in my State. 
er services to their citizens. In so doing, I have helped to expand 

While a greater share of the cost of the availability of public facilities 
downtown redevelopment projects will from stadiums, convention centers, 
be borne by private developers instead and race tracks to district heating and 
of taxpayers, cities and States will not cooling, alcohol fuel plants, and air
be handcuffed in financing the re- lines. I have used these tax bills to 
building of their infrastructure that provide low- and moderate-income 
will provide lasting benefits for today's housing at rates that would not other
and future generations. wise have been affordable. And I am 

This legislation encourages greater glad I did. 
reliance on public-private partnerships As with any revolutionary change, 
in delivering essential public services. this legislation carries with it a certain 
In so doing, we have redefined public degree of risk. It may serve to hasten 
policy goals so that public financing the decline of our basic manufacturing 
will no longer be available for building and raw material industries. It may 
more sports stadiums, trade show fa- put additional stresses on rental hous-
cilities, and parking lots. ing. 

We removed multifamily rental The rules in this bill restricting de-
housing from State volume cap limits ductions for contributions to individ
and gave such housing a shorter de- ual retirement accounts may further 
preciation life than commercial real discourage Americans from building 
estate. And, for the first time, we will up savings. And the elimination of the 
allow State and local governments to capital gains differential may discour
issue tax-exempt bonds for the con- age investors from taking risks in 
struction of hazardous waste treat- emerging sectors of the economy that 
ment facilities. would otherwise provide jobs and 

This bill represents a giant step in growth for the future. 
what I would call "industrial equity." I hope none of this happens. I hope 
For too long, the retail, high-tech, and the supply-siders are right. Only by 
service sector has been subsidizing tax 
breaks for traditional basic industries. following a compass that points some-
We can no longer justify such cross-in- where can we get anywhere. This tax 
dustry subsidies in an economy inevi- bill-unlike any of its predecessors
tably moving further and further points in the direction of a new na
toward less dependence on manufac- tional policy on the taxation of 
turing. I believe that whatever future income. It removes some incentives for 
subsidies we provide our basic indus- debt-financed consumption. And that 
tries-and we must-must be financed is an important first step toward the 
more explicitly and more directly; goal of evolving a system that taxes 
therefore, more efficiently. consumption not the savings and in-

The current disparities between ef- vestment income that is vitally needed 
fective tax rates paid by different in- for continued economic prosperity. 
dustries just is not fair. Is there any Madam President, the revolutionary 
reason that utilities pay an effective changes we have fashioned through 
U.S. tax rate of less than 11 percent this tax bill are but steps in an evolu
while the pharmaceutical industry · tionary process that began in 1776 and 
pays nearly 33 percent? The effective will be continuing into the 21st centu
tax rate of the chemical industry, ac- ry. Our Tax Code reflects our chang
cordiµg to the Joint Tax Committee, is ing values as a people in relation to 
less than 4 percent. By contrast, the their Government. And this legislation 
trucking industry pays more than a 38- reflects a renewed confidence in our 
percent rate. These disparities will sig- individual citizens, and a diminished 
nificantly narrow as a result of this reliance on a government and the 
legislation. membership of a tax-writing commit.-

. 



June 24, 1986 CONGRESSIONAL RECORD-SENATE 15007 
tee which substitutes its priorities for 
those of the governed. 

Yet I believe the revolution that this 
bill represents is but a beginning, not 
the end, of our search to make the tax 
laws fairer and more equitable. For, as 
I mentioned earlier, this legislation ad
dresses only a small part of the prob
lems that we as a society must soon 
come to grips with. 

The central question that will domi
nate the remainder of this century is 
inextricably tied to taxation: "What 
do we want from Government and how 
much are we willing to pay for it, and 
from what form of tax?" Despite the 
promises of economic growth by 
supply-side economists, this legislation 
does not really address that question. 
Until we do, our economy will contin
ue to teeter on the edge of uncertain
ty. 

0 1240 
We are kidding ourselves if we do 

not recognize the economic and social 
disaster we are courting with huge and 
hemorrhaging deficits. We will have to 
reexamine our tax laws, along with 
our spending priorities, and decide 
how much debt we are willing to pile 
on our children and grandchildren. 

This bill does make the tax laws 
fairer for today's taxpayers. But how 
can we call a tax system "fair" which 
ensures that tomorrow's taxpayers will 
be forced to pay the ever-mounting in
terest on the debt we are accumulating 
at unheard of levels? 

Before we can tell our constituents 
that we in Washington made the tax 
system fairer, we will have to take a 
long and hard look at the most oner
ous, regressive, discriminatory, and 
unfair tax that the Federal Govern
ment levies-the payroll tax. 

Workers and businesses now must 
contribute more than $6,000 per 
worker per year to fund a Social Secu
rity system that will provide little, if 
any, retirement security for today's 
generation of young workers. 

Under the current laws, payroll 
taxes are going in only one direction
up; while the chances that young 
workers today will see any Social Secu
rity benefits are going down, down, 
down. 

The payroll tax system stands the 
concepts of fairness and equity on 
their head. There is nothing fair about 
a tax system where a young two
earner couple earning $45,000 a year 
pays $214 more in just Social Security 
payroll taxes than an executive earn
ing $100,000. Add in their unemploy
ment and workers compensation taxes 
and the inequity further widens. How 
can we justify a payroll tax system 
which requires of a worker earning 
$20,000 that he contribute 7.15 percent 
of his pay to Social Security, while an 
executive earning $300,000 contributes 
barely 1 percent? 

The payroll taxes we levy on em
ployees and employers are designed to 
afford income security to all Ameri
cans. Through payroll taxes we seek to 
provide retirement security through 
Social Security; health insurance for 
the elderly through Medicare; and un
employment compensation for workers 
in transition. At the State level, we 
add further tax burdens to pay for un
employment and workers compensa
tion and for disability insurance. 

If we can look into the future, I sus
pect we will integrate the payroll 
taxes for these social insurance pro
grams and replace payroll taxes with a 
tax on consumption. A consumption 
tax will not only replace the payroll 
tax but can also be used to diminish 
the burden of income taxes and ulti
mately end the taxation of savings. 

If we truly want to reform the tax 
on income, we must overcome our re
luctance to look at the hidden tax sub
sidies of employee fringe benefits. 
Where is the equity, the fairness, and 
the justification for allowing million 
dollar executives of large corporations 
to receive tax free health benefits 
while a Minnesota farmer, who can 
barely survive, has to pay for health 
insurance out of his hard-earned after
tax income? 

Now that we are headed for a two
bracket income tax, it will become 
more obvious to the small businessmen 
and the self-employed person that 
they are subsidizing too much of the 
excessive consumption of health and 
welfare benefits by the highest income 
Americans and the employees of the 
Fortune 500 companies. 

Until we place a limit on the tax-free 
nature of employer-provided health 
insurance, and allow all citizens to get 
a tax deduction for their health insur
ance, it will be difficult to claim true 
fairness in the taxation of income. 

Madam President, I have appreciat
ed the opportunity to be part of this 
revolutionary process. 

Madam President, we can pause for 
a time now and congratulate ourselves 
on what we have accomplished in this 
bill. But there is much more work we 
have to do if we are to achieve our 
goal of making the tax system of 
America the most equitable and fair in 
the world. President Reagan called tax 
reform "the second American revolu
tion." I believe the second American 
revolution has just begun. 

AMENDMENT NO. 2164 

(Purpose: To extend the common paymaster 
rule for FICA taxes to partnerships, es
tates, and trusts> 
Mr. MOYNIHAN addressed the 

Chair. 
The PRESIDING OFFICER. The 

Senator from New York. 
Mr. MOYNIHAN. Madam President, 

I send an amendment to the desk and 
ask for its immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from New York CMr. MoY?fl
HAN] proposes an amendment numbered 
2164. 

Mr. MOYNIHAN. Madam President, 
I ask unanimous consent that further 
reading of the amendment be dis
pensed with. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

The amendment is as follows: 
At the end of title XVII, insert: 

SEC. - . EXTENSION OF FICA AND FUTA COMMON 
PAYMASTER RULES. 

<a> FICA-Section 312l<s> <relating to 
concurrent employment by 2 or more em
ployers> is amended by adding at the end 
thereof the following new sentence: "For 
purposes of the preceding sentence, a part
nership shall be treated as if it were a cor
poration." 

Cb) FUTA.-Section 3306Cp> <relating to 
concurrent employment by 2 or more em
ployers> is amended by adding at the end 
thereof the following new sentence: "For 
purposes of the preceding sentence, a part
nership shall be treated as if it were a cor
poration." 

(C) EFFECTIVE DATE.-The amendment 
made by subsection <a> shall apply to wages 
paid or incurred after December 31, 1986 

Mr. MOYNIHAN. Madam President, 
the amendment I have sent to the 
desk would correct an inequity in our 
existing Tax Code relating to the col
lection of employment taxes in the sit
uation where an employee works con
currently for two related employers. It 
would also make a technical change to 
the general transition rule provided in 
the bill for hydroelectric energy gener
ating facilities. Both portions of the 
amendment are very simple and 
straightforward. 

Where an employee works concur
rently for two related corporations, 
the so-called common paymaster pro
visions of current law provide relief 
from double taxation at the employer 
level. However, if that same employee 
were to work for a corporation and its 
related partnership, no such relief cur
rently is available. In both cases, 
present law corrects for any double 
taxation of the employee by an offset 
against that employee's income tax. 
Thus, it is only the double taxation of 
the employer with which my amend
ment is concerned, double taxation 
that under current law has been only 
partially corrected. 

This amendment corrects a very 
simple technical problem with existing 
law by making the common paymaster 
provisions available now only to relat
ed corporations equally applicable in 
the case of a corporation and a related 
partnership where the same persons 
own, directly or indirectly, more than 
50 percent in value of the corpora
tion's outstanding stock and more 
than 50 percent of the capital or prof
its interest in the partnership. This 
tracks the control test now in effect 
for related corporations. 
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I am advised that the Finance staff 

has reviewed this amendment and 
think it is an appropriate change to 
the law. 

Current law already recognizes that 
double taxation of an affiliated group 
is inappropriate and undesirable. This 
amendment is designed to remove the 
unfair discrimination visited by cur
rent law upon corporations and affili
ated partnerships. 

In summary, Madam President, this 
proposes a change in the Social Securi
ty tax rules that have to do with the 
situation of a common payment. This 
situation arises when an individual 
works simultaneously for two corpora
tions. It is not a common arrangement 
but it does exist, and in that situation 
the law enables one of the corpora
tions to pay the employer contribution 
to the FICA tax, thereby avoiding 
double taxation. However, it has been 
for some time recognized that the 
exact wording of the statute does not 
permit this common paymaster ar
rangement to be made where an indi
vidual works simultaneously for a cor
poration and a partnership. These sit
uations do exist. 

They appear with somewhat greater 
frequency and a somewhat higher inci
dence in the economy at this time, and 
the change we propose simply says 
that in this particular arrangement 
the common paymaster provision will 
apply as well and there will not be the 
double taxation and there will not be 
the request for refunds and such mat
ters; the Social Security Administra
tion has better work to do. 

This amendment, Madam President, 
has been cleared on both sides of the 
aisle. It has the full support of the Ad
ministration, in the sense the Social 
Security Administration is desirous 
that a change should be made. 

I do not see at this point either of 
the managers of the bill on the floor. 

Mr. McCONNELL. Madam Presi
dent, it is my understanding this has 
been cleared on this side of the aisle. 
There is no objection. 

Mr. MOYNIHAN. That is very kind 
of the Senator from Kentucky, and I 
can speak to my understanding that it 
had been cleared on this side of the 
aisle. In that circumstance, Madam 
President, hearing no objection, I 
move the adoption of the amendment. 

The PRESIDING OFFICER. Is 
there further debate? Hearing no fur
ther debate and no objection, the 
question is on agreeing to the amend
ment. 

The amendment <No. 2164) was 
agreed to. 

Mr. MOYNIHAN. Madam President, 
I move to reconsider the vote by which 
the amendment was agreed to. 

Mr. McCONNELL. I move to lay 
that motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. MOYNIHAN. Madam President, 
seeing no Senator on his or her feet, I 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. LONG addressed the Chair. 
The PRESIDING OFFICER. The 

Senator from Louisiana. 
Mr. LONG. Madam President, I ask 

unanimous consent that further pro
ceedings under the quorum call be re
scinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. LONG. Madam President, at the 
end of this year I will have served for 
38 years in the Senate and for 34 years 
as a member of the Committee on Fi
nance. During that time I have proud
ly supported many revenue measures 
which did much to advance the nation
al interest. 

The measure before us may well 
prove to be the best of them all. None 
of us can predict with certainty 
whether a measure will meet our high 
expectations, but I know of 10 reasons 
why I should support this bill. 

This bill makes dramatic improve
ments in the individual income tax. 

First, at the lower end of the income 
scale, 6 million low-income individuals 
will be dropped from the rolls. This 
implements the policy that families 
below the official poverty line should 
not be paying income taxes. This in
creases the reward for work, and 
makes it easier for low-income families 
to work their way out of poverty. 

Second, in the middle range of the 
income scale, there are a number of 
benefits, aside from the tax cut con
tained in the bill. 

Third, the bill increases the stand
ard deduction, so that many families 
will not have to itemize their deduc
tions. This represents substantial tax 
simplification in and of itself. 

Fourth, the staff of the Joint Tax 
Committee estimates that, if the bill 
were enacted, only about 31 percent of 
tax returns would have itemized de
ductions. That is down from 44 per
cent, if current law were in effect in 
1988. In a country where people file 
slightly over 100 million tax returns a 
year, we will be dropping about 13 mil
lion taxpayers from the long form 
onto the short form, which is far sim
plier and easier to comply with. 
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Fifth, the bill also increases the 

reward for work and saving to the 
middle class. It provides that 80 per
cent of the taxpayers will pay no 
higher than a 15-percent tax rate. It 
also provides that no matter how 
much an individual increases his 
income through success in a career or 
in savings, the Federal income tax will 
never take more than 27 percent. 

Sixth, the bill also provides average 
taxpayers with the assurance that ev
eryone will pay their fair share. The 
bill contains tough minimum tax and 
anti-shelter rules to require profitable 
corporations and wealthy individuals 
to pay a reasonable amount of taxes. 
With these rules in place, the average 
taxpayer can pay taxes on all of his 
income without feeling as if more 
prosperous taxpayers are getting away 
with less. 

Seventh, for higher-income individ
uals, the bill sweeps away the confu
sion of a tax system that encourages 
people to divert time and money into 
tax shelter investments that they may 
not understand. 

Eighth, this bill sends a message to 
the workers and investors of the coun
try. The message is that people should 
spend their time working at what they 
do best, and investing where they 
think they have the best chance to 
make money and preserve their sav-

' ings. 
Ninth, when rates are this low, tax 

considerations will not interfere as 
much with economic decisions. When 
tax shelters cannot offset salary, inter
est and dividends, most people will not 
bother with them. Instead, they will 
go about their business. They will 
know any success they might achieve 
will bring them Mostly money in their 
own pocket, instead of bringing them 
mostly tax problems. 

Tenth, this bill should be popular in 
part, because it provides an overall tax 
cut of about 6.4 percent. Preliminary 
estimates indicate that about 81 per
cent of taxpayers would either receive 
a cut or have no change in their taxes, 
with a cut for about 56 percent and no 
change for about 25 percent. 

In the long run, the bill will be popu
lar for other reasons. It will be popu
lar because it is fair and because low 
rates are the right way to go in our 
income tax system. 

I am pleased that the Finance Com
mittee reported the bill by a unani
mous vote of 20 to 0. I am pleased that 
the full Senate has supported the 
work of the committee during the 
amendment process. I am also pleased 
that President Reagan strongly sup
ports the committee bill. 

I urge that the Senate give a strong 
bipartisan vote of confidence on final 
passage of the bill. The bill may not be 
perfect in everyone's eyes, and I am 
sure it is not. On the whole, however, 
it is a long stride toward a tax system 
that is fair to all taxpayers and good 
for our Nation. 

Madam President, I suggest the ab
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 
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Mr. KENNEDY. Madam President, I 

ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

AMENDMENT NO. 2165 

(Purpose: To provide a transition rule for a 
certain public housing project, while 
maintaining revenue neutrality) 
Mr. KENNEDY. Madam President, I 

send an amendment to the desk. 
The PRESIDING OFFICER. The 

amendment will be stated. 
The assistant legislative clerk read 

as follows: 
The Senator from Massachusetts CMr. 

KENNEDY], for himself and Mr. KERRY, pro
poses an amendment numbered 2165. 

Mr. KENNEDY. Madam President, I 
ask unanimous consent that reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. With
out objec!"ion, it is so ordered. 

The amendment is as follows: 
On page 2265, after line 25, insert the fol

lowing: 
(3) TRANSITION RULE.-
(A) IN GENERAL.-With respect to a project 

described in subparagraph <B>-
(i) the amendments made by this section 

<other than subsections (f)(3), (f)(4), and 
<g><5><A> of section 43 of the Internal Reve
nue Code of 1954> shall apply, 

(ii) the amendments made by section 201 
shall not apply, and 

<iii> the amendments made by section 302 
shall not apply. 

<E> PROJECT DESCRIBED.-A project is de
scribed in this subparagraph if-

<D an urban development action grant ap
plication with respect to such project was 
submitted on September 13, 1984, 

(ii) a zoning commission map amendment 
was granted on July 17, 1985, and 

<iii> the number assigned to such project 
by the Federal Housing Administration is 
023-36602. 

CC) ADDITIONAL UNITS ELIGIBLE FOR 
CREDIT.-In the case of a project described in 
subparagraph <P>, for each residential 
rental unit occupied by individuals whose 
income is 32 percent or less of area median 
gross income <as determined under section 
43(g)(2) of such Code), 1 additional unit 
with respect to which a credit under section 
43 of such Code is not otherwise claimed 
shall be eligible for a credit determined 
under subsection <a><2><A><D of section 43 of 
such Code, if such unit is within a project 
which also meets the following criteria: 

(i) Rents charged for units in such project 
are restricted by State regulations. 

(ii) The annual cash flow of such project 
is restricted by State law. 

<iii> The project is located on land owned 
by or ground leased from a public housing 
authority. 

<iv> Construction of such project begins 
on or before December 31, 1986, and units 
within such project are placed in service on 
or before June 1, 1990. 

<v> For a 20-year period, 20 percent or 
more of the residential rental units in such 
project are occupied by individuals whose 
income is 50 percent or less of area median 
gross income. 
The total credits allowed under this sub
paragraph shall not exceed 25 percent of 
the total basis of such project. 

<D> SECTION 43.-For purposes of this 
paragraph any reference to section 43 of the 

Internal Revenue Code of 1954 is a refer
ence to such section as added by this sec
tion. 

At the appropriate place in title V, insert 
the following new section: 
SEC. . TAX-EXEMPT ORGANIZATIONS WITH UNRE

LATED BUSINESS INCOME SUBJECT TO 
CORPORATE ESTIMATED TAX PAY
MENTS RULES. 

Ca> IN GENERAL.-Section 6154 <relating to 
installment payments of estimated income 
tax by corporations> is amended by insert
ing at the end thereof the following new 
subsection: 

" (h) CERTAIN TAX-EXEMPT 0RGANIZA· 
TIONS.-This section and section 6655 shall 
apply to any organization subject to the tax 
imposed by section 511, and for purposes of 
this section and section 6655, such tax shall 
be treated as a tax imposed by section 11." 

(b) EFFECTIVE DATE.-The amendments 
made by this section shall apply to taxable 
years beginning after December 31, 1986. 

Mr. KENNEDY. Madam President, 
this amendment concerns the rehabili
tation of the Columbia Point housing 
project in Boston. 

The failure of our early crude ef
forts at urban renewal is nowhere 
more evident than in the massive, for
bidding and empty megastructure 
built at Columbia Point in Boston in 
the early 1950's. The Columbia Point 
housing project was constructed on an 
isolated spit of land previously used as 
a municipal dump. It was built with
out access to public transportation, 
shopping, or recreation-in fact with
out access to the rest of the city at all. 

Almost from the date of its construc
tion, it began to deteriorate. Inad
equate budgets and rising mainte
nance costs took their inevitable toll 
and by the early 1970's the project was 
over half-empty. Today less than 400 
families continue to live at Columbia 
Point. 

In Boston, Columbia Point has 
become more than a symbol of the 
failure of one phase of urban renewal. 
It is also a symbol of our continued 
failure to address the real issue of 
inner city development and social inte-

. gration. Year after year, the residents 
of Columbia Point have been promised 
that rehabilitation would occur, that 
development would take place, that a 
new plan was just around the corner. 

Sadly, these promises were broken as 
often as they were made. Despite addi
tional development in the area, includ
ing a new campus for the University of 
Massachusetts, the Columbia Point 
housing project remained isolated and 
continued to deteriorate. 

At last, however, after three decades 
of decay, a ray of hope emerged. When 
Mayor Ray Flynn was elected in 1983, 
he made development at Columbia 
Point a major priority. Working with 
the university, the State housing fi
nance agency, the Department of 
Housing and Urban Development, and 
Columbia Point's tenant association, 
the city redevelopment authority put 
together a proposal that can work. 

The depth of the deterioration and 
the decline of Federal support for re-

habilitation required the developers to 
use every source of State and local as
sistance available. The State was 
forthcoming, providing mortgage as
sistance and rental subsidy assistance. 
The city was forthcoming, providing 
UDAG and urban initiatives assist
ance. The private developers were 
forthcoming, agreeing to restrictions 
which prohibit subsequent sale and 
allow all the remaining tenants to live 
in the new project, and also agreeing 
to unprecedented restrictions on cash 
flow and rents. The restrictions on 
rents extend to all of the units at Co
lumbia Point, not just the 400-a full 
one-fifth of the project-which are set 
aside for very low-income families. 

The developers relied in good faith 
on the current Tax Code, and pro
posed to complete their financing 
package by syndicating the losses. As 
is true in any project of this kind, es
pecially one so constrained by public 
policy, there is no underlying econom
ic value. Syndication could only suc
ceed if the tax losses were available. 
The bill before us eliminates the use 
of such syndications and I applaud 
that step. But the change threw the 
carefully crafted and delicately bal
anced Columbia Point plans out the 
window. 

The amendment I am offering would 
not reopen the passive loss issue in the 
bill. Rather, it provides a one-time tar
geted additional tax credit to permit 
the developers to replace the equity 
which they hoped to raise in their syn
dication. The credit will be subject to 
all of the other constraints the com
mittee has proposed. It will confer no 
special treatment on investors and it 
will not go beyond the levels of assist
ance promised by current law. This is 
precisely what a transition rule should 
accomplish. 

This unique project ought to go for
ward. The legacy of a failed urban re
newal policy ought to be put behind 
us. The city, State, and community or
ganizations have done their part. They 
acted in good faith and overcame the 
long odds which had frustrated every 
previous attempt to stop the blight. 
Now we should do our part, and I hope 
this amendment will be accepted. 

I have had an opportunity to talk 
this matter over with the managers of 
the bill for some period of time, work
ing out some of the particular chal
lenges affecting Columbia Point. I 
think it has been worked out in a satis
factory way with the chairman of the 
committee. 

Mr. KERRY. Madam President, I 
am pleased that the Finance Commit
tee has resolved the issue of the Tax 
Reform Act's potential impact on the 
Columbia Point housing project, and 
that this vital rental housing project 
can be developed with the benefit of 
the low-income housing tax credit con
tained µi the bill. 
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Built in 1953, Columbia Point has 

become synonymous with urban blight 
and public housing failure. Although 
the project is located on 50 acres of 
prime Boston harborfront property, it 
has an extremely negative image as an 
unsafe area. At present, only 350 fami
lies live in the 1,150-unit complex. 

Numerous efforts to revitalize the 
Columbia Point project have been at
tempted over the past decade, and un
fortunately, each has failed, dashing 
the hopes and aspirations not only of 
the Columbia Point project, but of all 
of us in Massachusetts who care about 
the quality of life available to the less 
fortunate in our society. 

The redevelopment project currently 
underway seeks to transform an ex
tremely deteriorated and blighted 
community to a thriving community 
of mixed-income residents. 

Columbia Point is a complex public/ 
private redevelopment project that 
draws its funding from a combination 
of State, Federal, and local agencies as 
well as from the private sector. Upon 
its completion Columbia Point will be 
renamed Harbor Point as a symbol of 
its revitalization and will consist of 400 
low-income and 882 market-rate hous
ing units. Every family currently living 
in Columbia Point is guaranteed resi
dency in the redeveloped complex. 

Madam President, the Columbia 
Point project represents a unique op
portunity to fulfill the policy of neigh
borhood preservation and to address 
the very serious housing problem we 
face in Boston in a positive and coop
erative way. It is very much a public 
project and the time, energy and com
mitment displayed among the tenants, 
developers and public agencies in
volved should be applauded. For more 
than 10 years the residents of Colum
bia Point have endeavored to make 
their community one of which they 
could be proud. 

It would have been tragic if we had 
allowed the changes in the tax bill to 
threaten the future of this project be
cause of changes which could not pos
sibly have been foreseen at the time 
the project's financing was planned 
and construction agreements negotiat
ed. 

The Columbia Point project will pro
vide affordable and decent housing; 
not only for current residents, but for 
low-income families as well, creating 
an economically and racially integrat
ed community. In addition to helping 
the neighborhood grow, the redevelop
ment project will provide the residents 
of Columbia Point with a sense of 
pride, a better future and a place to 
call home. I applaud the efforts of 
those who have put the time, energy 
and resources into making the Colum
bia Point dream a reality. 

Mr. PACKWOOD. Madam Presi
dent, the amendment has been cleared 
on this side. 

The PRESIDING OFFICER. The 
question is on agreeing to the amend
ment. 

The amendment <No. 2165> was 
agreed to. 

Mr. KENNEDY. Madam President, I 
move to reconsider the vote by which 
the amendment was agreed to. 

Mr. PACKWOOD. I move to lay 
that motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. SIMON. Madam President, I 
have given much thought to how I will 
vote on this tax bill and, frankly. it 
has not been an easy decision. It is a 
close call. There is much that is good 
about this bill, and I compliment the 
chairman of the Finance Committee, 
the ranking minority member, and all 
the members for their hard work here. 

I am going to be one of a small mi
nority, however, who is going to vote 
against the bill, and I will vote against 
it for these reasons: 

No. 1, I really do not think it makes 
sense to massively overhaul the Tax 
Code and not deal with the fundamen
tal economic problem this country 
faces, and that is the deficit. 

No. 2, I still really believe in a pro
gressive tax structure, and we are 
moving away from that. As Senator 
MITCHELL pointed out when his 
amendment was brought up, one-half 
of 1 percent of the population gets 16 
percent in benefits. The top 5 percent 
get 27 percent of the benefits. 

No. 3, people who have to borrow 
money to put their children through 
college and buy a car are truly at a dis
advantage. They are not going to be 
able to deduct that anymore. We have 
gone too far in even deducting on 
meals or clothing and all kinds of 
things, but I am concerned about 
where we are going here. 

No. 4, I have been one who for some 
time has said that corporations ought 
to bear their fair share of the tax 
burden, and part of this bill is a mini
mum tax on corporations. That is 
much needed. I am not sure, however, 
when we go from where we are now 
and the pendulum swings over so that 
corporations are going to pick up an 
additional $100 billion in taxes, that 
the pendulum may not be swinging too 
far, discouraging particularly the man
ufacturing sector in our economy. 

No. 5, I am concerned about what is 
going to happen in housing. I think 
that inevitably we are going to see 
rental increases, fairly substantially, 
within the next 3 years. 

No. 6, the retroactive feature of the 
bill concerns me. Tax breaks were 
given that should not have been given. 
When you offer someone a $1,000 
bond and you come back later and say. 
"Sorry, this is only worth $700," that 
would not be fair. So, when Govern
ment says to people who are going to 
invest, "If you make this investment, 
we'll give you these tax breaks," I do 

not think we should be going back on 
our word on that. 

No. 7, while two-thirds of middle
income Americans will receive tax 
breaks, it is also true that one-third 
are going to get tax increases. 

Finally, I have an uneasy fear-and I 
hope I am wrong-that the net effect 
of this will be negative on our econo
my. 
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We are going to be discouraging the 

kind of investment that we ought to 
make. 

Again, I have to tell you this has 
been a close call for me. I could have 
reached the conclusion that I was 
going to vote for it, because there is so 
much that is good in the bill, but, on 
balance, I believe it is not wise policy 
to proceed in this way. I hope the con
ference will make some improvements, 
but I will be casting one of the votes 
against the bill. 

Mr. President, if no one wishes the 
floor. I suggest the absence of a 
quorum. 

The PRESIDING OFFICER <Mr. 
CocHRAN). The clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. MATHIAS. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. MATHIAS. Mr. President, we 
love our friends in spite of their faults 
and not because they are faultless. 
The same attitude apparently must 
govern our approach to tax reform. 

In adopting tax reform we must not 
be blind to some of the defects in the 
current bill. During the tax reform 
debate, I have talked about some of 
these problems in the hope that the 
Senate might address and correct 
them. This will probably not occur 
before final passage by the Senate, but 
the committee of conference will have 
wide latitude to consider a wide range 
of options between the Senate version 
of tax reform and that approved 1n 
the other body. 

One of the problems not likely to be 
solved at this time is the impact of the 
American tax system on the competi
tive position of American business in 
international markets. This is a com
plex issue and will require broad edu
cation and serious effort. 

The other major issue that may be 
more likely to command the attention 
of the committee on conference is the 
tax treatment of capital gains. In fact, 
the conference will not be able to 
avoid it. Personally, I hope the confer
ence will look long and hard at the 
question of whether capital gains 
should be given the same tax treat
ment as ordinary income. I think it 
should not. 
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It may be a reflection of my old

fashioned upbringing, but I was 
taught that it was somewhat immoral 
to spend principal as if it were income. 
That distortion is destroyed by the 
Senate bill, and the destruction may 
be reflected in investment practices 
and in reduced formation of capital. 

The future is impossible to predict, 
and human response to tax laws is es
pecially unpredictable. But by treating 
capital gains as ordinary income we 
shall probably encourage business in 
general and risk takers in particular to 
rely on borrowed funds for growth. 
The fact that interest will be deducti
ble while capital gains will be fully 
taxed can be expected to promote such 
a trend, rather than to promote the 
long-term formation of capital as the 
product of successful ventures. I urge 
the committee of conference to consid
er that probability very carefully. 

The bill's elimination of the long
term capital gains exclusion is coupled 
with retention of existing law's restric
tions of the deductibility of long-term 
capital losses. Thus, short-term capital 
losses will be fully deductible, while 
long-term capital losses will be deduct
ible only against capital gains. These 
provisions, taken together with the 
elimination of the long-term capital 
gains exclusion, may well encourage 
investors in the capital markets to 
take a very short-range view. This 
treatment may favor the speculator, as 
contrasted with the investor. If so, the 
result will not be helpful to the econo
my. 

There are, of course, arguments on 
the other side to the effect that there 
is no adequate economic justification 
for distinct tax treatment of capital 
gains. These arguments can be coun
tered by careful and realistic defini
tions of capital gains. It is hard to 
def end the market operator who is in 
and out of the market in 30 or 60 days 
as a true venturer in the classic sense. 
The genuine risk taker is in for the 
long haul in the challenge to create a 
new and successful venture. Such a 
commitment is long term and the defi
nition should contemplate that fact. 
Capital gains should be defined as 
being the result of holding for a period 
of years, perhaps as long as 5 years. 
That would create a genuine economic 
justification for separate tax treat
ment of capital gains. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 
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Mr. BENTSEN. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

71--059 0-87-9 (Pt. 11) 

Mr. BENTSEN. Mr. President, I will 
vote for this bill. I like this bill. I sup
port this bill. But it gives me some 
concern, too. 

What you are seeing is a very dra
matic turning point in American tax 
law. It tells the American people that 
tax rates are going to be as low as they 
can possibly be. It tells them they can 
make their daily decisions on spend
ing, savings, and investment without 
the interference of a high tax rate, 
without the distortion of numerous 
special tax exemptions. It tells them 
they ought to use their capital in the 
most productive way, where it will 
produce goods, services, jobs, and 
income, not just tax benefits. 

This bill tells the American people 
they no longer have to worry about 
success. The American entrepreneur, 
if he is success! ul, will understand 
that taxes are only going to take a 
quarter of his profits away from him
not half. Instead of being boosted into 
higher and higher brackets, the entre
preneur will face a maximum tax rate 
of only 27 percent. That is a prescrip
tion for innovation, for creativity, for 
hard work, and for risk taking. 

Furthermore, we ought to have an 
improved allocation of capital under 
this bill. Instead of having a surplus of 
office buildings, perhaps we can have 
more new, modern businesses. Instead 
of having a growing tax shelter indus
try, perhaps we can have a growing 
economy. 

Also I think this bill is going to 
lower interest rates across the coun
try. People are going to think twice 
before they go out and buy consumer 
goods on personal credit if they 
cannot deduct that interest. They will 
have to take the full cost of interest 
into consideration instead of just the 
after-tax cost. If demand for consumer 
credit is dampened, business borrowers 
will be the beneficiaries because that 
ought to bring some lower interest 
rates. 

By now we know all the other main 
features of this bill: That 80 percent 
of American families are going to have 
a maximum of a 15-percent tax rate, 
that we are going to have a stiff alter
native minimum that will ensure that 
wealthy individuals and profitable cor
porations are going to have to pay a 
tax, that corporations are not going to 
be able to make hundreds of millions 
of dollars without paying a tax. The 
higher personal exemption and stand
ard deduction are going to provide 
relief for our country's middle-income 
families. And thanks to provisions like 
that, the American people in general 
have embraced this tax reform. This 
tax reform is not cosmetic. It is not su
perficial. It is substantive, and the 
American people have come to recog
nize that. 

But let me say, too, Mr. President, 
this bill is no direct ticket to prosperi
ty. It is actually something of a 

gamble, and we ought to understand 
that. It is something of a gamble be
cause we repeal the investment tax 
credit, and thereby to a degree that 
cuts back on the tax incentives in 
manufacturing and other heavy indus
try. 

The unanswered question is how are 
corporations going to use the lower 
tax rate? Will they use that diff eren
tial to buy machinery and equipment, 
and will that in tum overcome what 
they have lost in the investment tax 
credit? What will be the motivation in 
the boardroom? What will be the moti
vation for the individual, for the small 
businesses that make that decision? 

In plain terms, for some of these 
businesses this bill is going to raise the 
after-tax cost of investments in plant 
and machinery. That gives me some 
concern when we have a $150 billion 
trade deficit. That figure is probably 
going to be higher this year. 

If we are going to make headway 
against that kind of a trade deficit, it 
is terribly important that we increase 
the productivity of this country and 
that we continue to modernize its pro
ductive capacity. Yet, we know that 
capital investment in this last six 
months has actually decreased. 

The tax bill poses a risk of hindering 
the process of modernization unless 
corporate directors take the lower 
overall corporate tax rate and use that 
to buy new equipment and plants. So I 
am hopeful they will. 

I am also concerned that in part this 
bill will spur consumption despite the 
restrictions that we have put on con
sumer credit, and on the interest on 
that credit. The people of this country 
have a great propensity for consump
tion. This bill certainly does not seri
ously discourage that. The plain facts 
are that we have cut taxes for individ
uals by slightly in excess of $100 bil
lion over five years. My concern is that 
Americans will not use sufficient 
amount of that additional income to 
put away in savings, that th~y will buy 
goods, and that they will buy imports. 
That is one thing that seems sure. 
They are going to buy some imports. 

Economists say we all have a certain 
marginal propensity to import; that 
when we have more money to spend, 
we buy more imports. Given the great 
trade deficit we have, that gives me a 
concern. 

I also have some concern about the 
repeal of the capital gains preference. 
One of the things that is unique about 
this country is the creation of new 
businesses, and the facts that startup 
companies create so many jobs, and 
that we have capital for that purpose. 
No one has fought more than I to 
bring the capital gains tax down. 
Many in the Senate have fought for 
that objective. There is much evidence 
that lower rates on capital gains were 
responsible for much of the increase 
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in venture capital in the late 1970's 
and early 1980's. Venture capital finds 
its place in high-risk startup compa
nies that often bring about the tech
nological advances that keep this 
country growing. 

So there are some problems with 
this bill, as you find with any major 
legislation. And we have to evaluate 
that. But once again, when it came to 
the tradeoffs, I felt it was worth the 
risk involved, and that the lower inter
est rates likely to come about by this 
would be enough to make up the dif
ference. That is the bottom line. 

No one should discount to what 
extent low tax rates can be a powerful 
fuel for our economy. We have not 
tried that for half a century. I think it 
is worth a try. 

I am one who believes still that you 
can put certain incentives in the tax 
system to achieve economic and social 
objectives for the country, but the 
problem that we run into is we keep 
adding and adding and adding them. 
At the time they were put on they 
served the purpose and were worth
while. But as conditions and times 
have changed, many of them have out
lived their usefulness. But there are 
still vested interests some place fight
ing for them and the Congress does 
not show the political courage to 
remove them. 

0 1320 
This time the Senate has done it in 

spades. We have really purged the 
system of special interests, tax loop
holes, and tax shelters. 

We have tried to produce a tax 
system that the American people will 
perceive as fair; where people with 
equal incomes pay equal amounts of 
taxes; where profitable corporations 
will not escape paying their fair share. 

To achieve all of this, the vast ma
jority of this Senate is willing to take 
the risk. 

Mr. President, I wish this bill would 
be finished after we vote today, but, 
unfortunately, that is not going to be 
the case. The next step is the confer
ence with the House, and there are 
some substantial differences. It will be 
a long and difficult bargaining session. 
We have many, many special issues to 
deal with, including the deductions for 
sales tax, IRA's, capital gains, depre
ciation, the tax rates, the treatment of 
real estate, the effective date of the 
rate cuts. 

I think most of us concur that we 
have to find a way to move that rate 
cut up to January 1, 1987. We see a sit
uation today where the last report 
show unemployment increasing slight
ly and show capital investment down. 
Those kinds of things could be the 
harbingers of a downturn in the econ
omy. If you couple that with the fact 
that this bill picks up another $25 bil
lion in extra tax in 1987, that can add 
substantially to the problem and help 

accelerate a recession. We must not let 
that happen. I, for one, am going to do 
my best to see that that tax cut is 
moved up to January 1. 

Lastly, Mr. President, I want to com
mend the distinguished chairman of 
the Finance Committee, Senator PAcK
wooD, for his tenacity, his creativity in 
putting this bill together, and for 
moving it through the committee and 
on the floor. 

I also want to commend Senator 
LONG, who brought his decades of ex
perience to bear in moving this bill 
forward. I look forward to working 
with these gentlemen and others in 
putting the final touches on this bill 
in conference. 

Mr. President, I yield the floor. 
Mr. LEAHY addressed the Chair. 
The PRESIDING OFFICER. The 

Senator from Vermont. 
Mr. LEAHY. Mr. President, I join· 

with the distinguished Senator from 
Texas in praising Senator PACKWOOD 
and Senator LONG, but also in praising 
the distinguished Senator from Texas 
and all the members of the Finance 
Committee. I think they deserve our 
thanks, both Republican and Demo
crat our thanks, for producing this re
markable legislation. 

During the 12 years that I have been 
here it is the first piece of tax legisla
tion that I see really going toward true 
tax reform. I think it is because of the 
dedication, and I know the around
the-clock dedication in a number of in
stances, by members of the Finance 
Committee that we have a chance to 
even have this legislation on the floor. 

Mr. President, this bill cuts taxes for 
the average Vermont family by 27 per
cent, $729. In our State, that is no 
small matter. 

But at the same time, it increases 
tax fairness. It removes 6 million 
working poor families from the tax 
rolls. It provides an incentive for low
income workers to continue working 
rather than to accept public assist
ance. 

It also says enough, to those people 
who have been corporate freeloaders. 
Last year, one corporation received a 
tax refund of $104 million, notwith
standing the fact they had $1.6 billion 
in profits. 

Put that in perspective for my State 
and that refund they got was nearly a 
quarter of all the Federal taxes paid in 
my State. That is what they got for a 
refund, having made $1.6 billion in 
profit. This means now they have to 
pay taxes on their fair share. 

The committee tax reform bill also 
slams the door on $50 billion in tax 
shelters while promoting real invest
ment. The bill encourages home own
ership, one investment within the 
reach of most middle-income Ameri
cans, by preserving the deduction for 
mortgage interest payments on first 
and second homes. 

It is good for business. For instance, 
important research and development 
tax credits are extended. The tax 
reform bill also stimulates investment 
in our communities by preserving the 
deduction for State and local property 
and income taxes. 

The State and local deduction was 
first introduced more than 12 years 
ago by Congressman Justin Morrill, of 
Vermont. To this date, the deduction 
prevents double taxation. It also gives 
Vermont communities the flexibility 
to raise revenues and provide essential 
services without increasing the total 
tax burden of Vermonters. 

Mr. President, I was elected to the 
Senate to represent the people of Ver
mont, not to rubberstamp the work of 
any committee, whether the Finance 
Committee or any other. That is why I 
refused to join the group of Senators 
opposing any and all amendments to 
the Finance Committee tax reform bill 
because even as good as this bill is, and 
as remarkable as it is, it is still not per
fect. So I voted for some changes in 
IRA's. I feel they should be in there. I 
hope that the conferees will retain the 
deduction for contributions to IRA's. I 
voted for Senator MITCHELL'S amend
ment to cut taxes for the average Ver
mont family by an additional $120. I 
voted against every single amendment 
that would raise taxes for the average 
Vermont family. 

Vermont, unfortunately, is the only 
State in the Union with a budget defi
cit, one inherited about a year ago. As 
a result, Vermonters have been forced 
to pay a higher total tax burden to 
pay off that debt. I do not want tax 
reform to add to that heavy burden. 

I also voted to eliminate several 
sweetheart deals in the bill for big cor
porations and foreign real estate syn
dicators. A tax reform bill that limits 
the deduction for health care costs 
and State and local sales taxes-tax 
breaks for average Vermonters
should not provide any special treat
ment for those who can most afford to 
sacrifice. 

I also voted to retain the deduction 
for charitable contributions by the 60 
percent of all taxpayers who do not 
itemize their deductions. Last year, I 
cosponsored legislation to make the 
so-called above the line deduction for 
charitable contributions permanent, 
because this provision of the Tax Code 
will generate some $12 billion in giving 
next year to churches, colleges and 
universities and countless other insti
tutions in the nonprofit, independent 
sector. 

Some of the changes I supported 
were adopted. Others were not. But all 
in all, Mr. President, the Finance 
Committee tax reform bill remains a 
monumental accomplishment, and an 
accomplishment for middle income 
Vermonters, middle-income Americans 
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everywhere. I urge the Senate to 
strongly support this legislation. 

Even those of us who may have had 
cliff erences with one part or another 
must cast a very strong and unani
mous a vote as possible for it, to send 
the chairman and the ranking member 
to the committee of conference with 
strong bipartisan support from this 
body because the bill does make our 
tax system more fair, it creates invest
ments and creation of jobs, and by cre
ating the need for literally dozens of 
tax reforms it makes our complicated 
tax system much more simple. In 
short, we did something right, let us 
not mess it up. 

I yield the floor. 
The PRESIDING OFFICER. The 

Senator from Oregon. 
Mr. PACKWOOD. Mr. President, I 

thank the Senator from Vermont [Mr. 
LEAHY] and the Senator from Texas 
CMr. BENTSEN] for their kind words. 

I must say that the Senator from 
Texas most certainly contributed to 
the committee's work with his fine 
knowledge of tax matters. He made a 
great contribution. 

AMENDMENT NO. 2 16 6 

<Purpose: Making technical corrections> 
Mr. PACKWOOD. I now send to the 

desk an amendment and ask for its im
mediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The legislative clerk read as follows: 
The Senator from Oregon CMr. PACK· 

wooD] proposes an amendment numbered 
2166. 

Mr. PACKWOOD. Mr. President, I 
ask unanimous consent that further 
reading of the amendment be dis
pensed with. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

<The text of the amendment is print
ed in today's RECORD under Amend
ments Submitted.) 

Mr. LONG. Mr. President, this is a 
technical amendment. 

Mr. President, I want to compliment 
the chairman on offering this amend
ment. I also want to compliment him 
on resisting pressure to put something 
in here that, in my judgment, does not 
belong in technical amendments. A 
number of Senators have been under 
pressure to put something into the 
technical amendments which goes 
beyond our tradition and practice of 
merely cleaning up the language to 
make it mean what it was explained to 
mean in the committee, or merely cor
recting unintended errors, misspellings 
of words, improper punctuation, and 
technical matters. My view, which has 
always been the Senate's view, is that 
these technical amendments should 
involve no matter of substance. Inso
far as any change of language, it 
should only be to do what the commit
tee agreed to do, and what the com
mittee report says the language does. 

May I say to the Senator that in 
years gone by, the Senator from Lou
isiana has managed very controversial 
bills. On occasion, this Senator has 
sent up technical amendments and has 
been challenged, only to have the 
challenger find that the amendments 
did exactly the same thing the Sena
tor is doing here, which is to make cor
rections of technical errors that do not 
change at all the intent or substance 
of the measure. 

I would hope that the Senate would 
maintain that tradition, because I 
think that once we send up technical 
amendments they ought to be respect
ed in the conference. I compliment the 
chairman on this, knowing that he, 
likely, has been subject to pressures to 
go beyond this. I have assured Sena
tors that insofar as what they sought 
to achieve, it can be accomplished in 
conference in any event, whether the 
language quite said that or whether it 
did not. 

It is not necessary for us to use tech
nical amendments to change the sub
stance of some amendment. 

I thank the Senator. 

0 1330 
Mr. PACKWOOD. Mr. President, I 

thank the distinguished ranking 
member of the Finance Committee 
CMr LoNG] and appreciate the fact 
that he was willing to stick with me 
shoulder to shoulder with this one. We 
both had to turn down requests from 
Members who would come to us and 
say, "Oh, this is just a little technical 
amendment." But it was not just a 
little technical amendment, it was not 
even a transitional amendment. It was 
a substantive amendment. 

If we are going to deal in good faith 
on the floor, when we send forward a 
technical amendment, it must be a 
technical amendment. When drafting 
a bill of this size, when you ar moving 
as fast as we have been moving, you 
have to be sure-computers will make 
a mistake and drop a line or two out of 
the bill. But I can assure the Senate 
that both Senator LONG and I have 
been firm with each other and with 
our staffs that nothing was to go in 
this bill that would by any reasonable 
man's or ·woman's definition fit any 
other definition but technical. 

The PRESIDING OFFICER. Is 
there further debate on the amend
ment? 

Mr. METZENBAUM. Mr. President, 
the technical amendment, I think, is 
89 pages long. The manager of the bill 
has been very cooperative in this re
spect, as he has been throughout the 
entire handling of this measure, in 
making available to the Senator from 
Ohio and others interested informa
tion concerning the amendment. We 
have had an opportunity to examine 
the technical changes and agreed that 
they are indeed technical changes. 

After we had an opportunity to ex
amine those 89 pages, we were told 
that additional changes were made 
that were stylistic, that were really 
not substantive at all. I think I know 
the answer to this question, but I want 
to ask the manager of the bill. Am I 
correct in my undestanding that the 
stylistic changes that have been made 
to the technical amendment package 
which was originally submitted to us 
are indeed that and nothing more? 

Mr. PACKWOOD. The Senator 
from Ohio is correct. The changes 
were made to conform to the style rec
ommended by the Parliamentarian 
and others, but there has been no 
change at all in what was in that 
amendment except those stylistic 
changes. 

Mr. METZENBAUM. I thank the 
managers of the bill on both the ma
jority and minority side. I have been 
on this floor long enough that on pre
vious occasions, that which was consid
ered to be a technical amendment was 
not technical at all, but had real sub
stance to it. We are satisfied that 
these were technical amendments that 
had to be made, and I thank the Sena
tor. 

Mr. LONG. Mr. President, let me 
read a few of the technical amend
ments. 

On page 1757, line 17, strike "(b)" 
and insert "(c)". 

On page 1758, line 16, insert "only" 
after "apply". 

On page 1763, line 9, insert "(d)" 
before "Every". 

On Page 1763, line 19, insert "the" 
before "Philippines". 

Those, Mr. President, are technical 
amendments, insert the word "the" or 
strike the word "a", and they do not 
cost the Treasury any money. 

The PRESIDING OFFICER. Is 
there further debate on the amend
ment? 

If not, the question is on agreeing to 
the amendment. 

The amendment <No. 2166) was 
agreed to. 

Mr. PACKWOOD. I move to recon
sider the vote by which the amend
ment was agreed to. 

Mr. LONG. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. HEFLIN. Mr. President, I, as a 
number of other Senators, have wres
tled with the tax bill. I intend now to 
vote for it. I think there have been 
some improvements that have been 
made in the tax bill. I think the Fi
nance Committee has done a good job. 
I do not think any committee can 
come up with a perfect tax reform bill. 
There are some things that I hope 
occur in conference that strengthen it, 
improve it. I feel that there has been 
floor action here that has improved 
the bill and taken care of some sub-
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stantial policy needs, such as the ef
forts to help the farmer. But I am still 
bothered by what I might call mis
placed priorities. 

In my judgment, we have gotten our 
priorities misplaced. With our ever in
creasing deficit approaching astronom
ical figures, Congress and the Presi
dent should be concerned with reduc
ing deficit spending instead of allocat
ing potential resources toward nonpro
ductive efforts. 

This administration has cut nonmili
tary Government spending substan
tially during the past 5112 years. Some 
of these cuts have been wise, but some 
have been very harmful to certain seg
ments in our economy and society. 

We are faced with the ultimate fact 
that if we are going to maintain strong 
military strength to deter military ag
gression from our enemies and reduce 
deficit spending, there is no question 
that additional revenues and further 
nonmilitary program cutting are going 
to be necessary. 

When we look at potential areas of 
additional revenues, we dig our heels 
firmly in the Earth and state we are 
opposed to increased taxation on the 
individual or taxation which would 
prevent business growth and expan
sion. In my opinion, this is a correct 
position. 

There are clearly areas where reve
nues can be found without harm to 
overall business growth and without 
causing problems to the average tax
payer. But unfortunately, this tax bill 
will eliminate the potential use of 
most of these areas for deficit reduc
tion. 

Yes, we need to close loopholes. But 
when loopholes are closed, the reve
nues acquired should be directed 
toward deficit reduction. Tax shelters 
need to be eliminated but when they 
are eliminated, the gained revenues 
should be used to reduce the deficit. 

Large corporations and some small 
corporations which have been paying 
no taxes year after year need to pay 
taxes, but when such taxes are paid, 
they should be directed toward the 
deficit. 

I have heard administration officials 
brag to business groups that the maxi
mum income tax rate on individuals 
has been reduced from 70 percent to 
27 percent under this administration. 
Newton's third law of motion states 
that for every action, there is an equal 
and opposite reaction. 

What is the reaction for reducing 
the tax rate from 70 percent to 27 per
cent? The answer comes through loud 
and clear-triple the national debt. To 
me there was justification for the 
label placed on some Members of Con
gress as being the "tax and spend 
crowd," but I think that there are 
many that now must bear the title of 
"the borrow and spend crowd." We 
must face up to the facts that after 
the tax bill passes, there will be few 

loopholes to close, fewer shelters to 
dismantle, the minimum corporate tax 
will have been misdirected. In other 
words, many palatable sources of reve
nue that could have been used to fight 
the battle of deficit reduction are no 
longer available. 

0 1340 
The malady that I fear is a disease 

known as "rate creep." Since the tax 
base now will be much broader, we will 
not be confronted with the difficult 
task of facing a 10- or 15-percent tax 
increase vote, but in the future I am 
afraid I will hear rhetoric ringing 
forth in this Chamber and in the 
House of Representatives that the 
people will understand and accept a 2-
or 3-percent tax increase . this year. 
Then the next year I fear we will hear 
the same arguments again. 

Perhaps a good analogy for rate 
creep is "weight creep." If you are not 
careful, you can gain 3 pounds a year 
and it is not too noticeable. Whether it 
be "rate creep" or "weight creep," 3 
pounds or 3 percent a year amounts to 
30 pounds or 30 percent over a 10-year 
period. Hopefully, 10 years from now 
we will not see tax rates back where 
they are today with no deductions. 
"Rate creep" is a disease for which we 
must find a preventive cure. 

It is my sincere hope that today we 
are not like Dr. Frankenstein, we gave 
life to a noble idea only to find our 
good intentions created an uncontrol
lable monster. I call on my present 
and future colleagues to preserve the 
low rates in this bill. We must direct 
our attention to deficit spending. Ob
viously, there has to be cuts in deficit 
spending. I feel that this bill is needed. 
We need tax reform, but I believe we 
have misdirected our priorities and 
that our No. 1 priority should have 
been the reduction of deficits and a 
movement toward a balanced budget. 
But nevertheless, there is great move
ment for this tax ref om bill, a bill 
which I think will go down in history 
as perhaps the outstanding tax reform 
of this century. 

The bill reduces the number of tax 
brackets from 15 to 2. It cuts the top 
marginal tax rate almost in half, from 
50 percent to 27 percent. According to 
the Finance Committee over 80 per
cent of taxpayers will have a tax rate 
of 15 percent or less while more than 6 
million Americans will be taken off 
the tax rolls. Furthermore, the per
sonal exemption would be raised to 
$2,000 for lower- and middle-income 
taxpayers. But, as good as the commit
tee bill is, I believe we have made some 
important improvements to the bill 
during the 3 weeks of Senate debate. 
However, I remain concerned with sev
eral provisions in the bill and these 
should be addressed by the conference 
committee and future Congresses. 

I am also concerned with a provision 
in the bill which would establish a tax 

administration trust fund. In my judg
ment, this could potentially turn IRS 
agents into "bounty hunters." This 
proposed provision ties IRS pay raises 
and promotions to the amount of in
terest and penalties which IRS agents 
assess. This creates a definite conflict 
of interest between the fair adminis
tration of the Tax Code and the finan
cial well-being of IRS personnel. Not 
only may this system be struck down 
as unconstitutional under the U.S. Su
preme Court's decisions regarding jus
tices of the peace, but may also violate 
a constitutional provision prohibiting 
the expenditure of money without 
congressional appropriation. 

Next, I would like to address the 
elimination of the deduction for cap
ital gains. Historically, a taxpayer has 
been able to deduct 60 percent of his 
net long-term capital gain in determin
ing his taxable income. This deduction 
was inserted into the Tax Code to en
courage investment, promote capital 
formation and assist in the develop
ment of new enterprise. The commit
tee bill unwisely removes the deduc
tion for long-term capital gains. This 
poses an unnecessary impediment to 
capital formation in our economy. 
Without this deduction there will be 
reduced incentive for taxpayers to 
invest in start-up companies and other 
high-risk ventures. These high-risk 
companies often grow into the leading 
and innovative firms which drive our 
economy. I urge the conferees to re
store the capital gains deduction so as 
to promote the formation of new cap
ital and prevent stagnation in our 
economy. 

As I noted before, Mr. President, we 
have made great improvements in this 
bill on the the floor of the Senate. We 
have particularly aided rural America, 
a sector of our economy which has not 
shared in the economic recovery the 
rest of our Nation has enjoyed. First, 
we have restored income average for 
farmers. This provision will be used by 
farmers to even out their highly vola
tile income. Income averaging guaran
tees that a farmer with large swings in 
income will not have to pay a tax 
many times greater than that of a tax
payer with an equal, but constant, 
income. The retention of income aver
aging for farmers restores equity to 
the Tax Code and provides needed and 
necessary help to the backbone of our 
Nation-the family farmer. 

Another important change made on 
the floor of the Senate is the restora
tion of investment tax credits for 
farmers. Farming, with its tractors, 
combines, plows and other equipment 
costing tens or hundreds of thousands 
of dollars, is a heavily capitalized busi
ness. This will allow farmers to utilize 
the investment tax credits to which 
they are entitled but are unable to use 
because of the recent unprofitable 
years in farming. 
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I was also greatly pleased that the 

Senate overwhelming approved a 
sense-of-the-Senate resolution urging 
the conferees to the tax bill to rein
state the deduction for contributions 
to individual retirement accounts. 
Eliminating this deduction would abol
ish the only safety net millions of 
people have in the private retirement 
savings system. IRA's allow all Ameri
cans to secure a small measure of con
fidence in their retirement security. 
To eliminate the IRA deduction and 
thus the incentive to save for retire
ment would be a grave error. 

Mr. President, I feel that the 
changes we have made on the floor of 
the Senate have been improvements to 
the committee bill and will go far to 
assure the continued recovery of the 
American farmer and economy. But, 
Mr. President, I urge my colleagues on 
the conference committee to eliminate 
the tax administration trust fund and 
to restore the capital gains deduction 
for individuals. I must also warn Sena
tors in the future to resist the propen
sity for "rate creep" and to hold mar
ginal tax rates at the levels we set 
today. 

I congratulate the chairman of the 
committee for his diligent work, for 
his intelligent craftiness in bringing 
this about, along with the other mem
bers of the Finance Committee. I con
gratulate Senator BRADLEY, who first 
came forth with an idea many years 
ago in the Bradley-Gephardt bill. I 
congratulate the many, many people 
who have had a lot to do with the 
craftsmanship of this bill. I think it 
needs further improvement, it needs 
to be fine tuned, but it is a good bill. 

I do consider that we have misplaced 
our priorities, and that as we look to 
the future, hopefully we have not cre
ated a monster. With this in mind, I 
feel reforms are needed in the tax 
laws. I will vote for the bill, I do have 
reservatioans about the priorities that 
have been given to this measure at 
this time. 

Mr. PELL addressed the Chair. 
The PRESIDING OFFICER <Mr. 

ABDNOR). The Senator from Rhode 
Island. 

Mr. PELL. Mr. President, I am very 
glad to join the chorus of my col
leagues in supporting this bipartisan 
tax reform bill, congratulating its 
original cosponsors, the very original 
pioneer, the Senator from Louisiana 
CMr. LoNG] and the Senator from New 
Jersey CMr. BRADLEY]. 

This is not a perfect piece of legisla
tion; indeed, there are a number of 
areas in the bill I believe could be im
proved and I hope and expect that im
provements will be made before this 
legislation is sent to the President for 
his signature. 

But we should make no mistake 
about it, this bill represents a major 
revolution in our outdated tax laws 
and is a watershed in terms of making 

our tax laws simpler, more favorable, 
and fairer. The bill provides a modest 
but real tax cut for most individual 
taxpayers and shifts a portion of the 
tax burden from individuals to busi
ness, thus correcting the excessive tax 
reduction provided to corporations by 
the 1981 Tax Act. By reducing the 
number of tax brackets, deductions, 
and tax shelters, the bill would make 
real progress toward the long-sought 
goal of simplifying our tax system for 
the vast majority of our individual 
taxpayers. Moreover, the bill would 
remove from the tax rolls millions of 
low-income workers and families, 
whose income is barely sufficient to 
meet essential needs and who should 
not be required to pay Federal income 
taxes. 

One area of the bill I strongly be
lieve should be improved in confer
ence-the Senate bill limits deductions 
for individual retirement accounts to 
people who are not already covered by 
some form of retirement plan. This is 
a mistake, in my view, and I urge the 
conferees from both the House and 
the Senate to restore deductions for 
IRA accounts. The IRA's have become 
a part of the retirement dreams of mil
lions of Americans, and we should en
courage private savings by providing a 
tax deduction-or, at the very least, a 
tax credit-for individual retirement 
accounts. During the Senate's consid
eration of the tax reform bill, I joined 
those supporting the Dodd amend
ment that provided a $300 tax credit 
for an ffiA contribution of $2,000. 
This amendment was narrowly tabled 
by a vote of 51 to 48 and I strongly 
hope that the conferees will note the 
close division of the Senate on this 
issue and continue to provide a tax de
duction or credit for IRA contribu
tions. 

In addition, I remain concerned that 
the bill before us, while allowing for 
deduction of State and local income 
taxes and property taxes, denies a de
duction for State and local sales taxes. 
The State of Rhode Island, in combi
nation with its towns and cities, has all 
three forms of taxes-income taxes, 
property taxes, and sales taxes-but in 
my view the Federal Government 
should not use the Federal Tax Code 
to tell our State and local govern
ments the kinds of taxes they should 
use to finance their operations. So I 
hope the deductibility of sales taxes 
will be restored before the tax reform 
bill is sent to the White House. 

In addition, I regret that while the 
bill before us eliminates many tax 
credits and deductions that have 
served as tax shelters, there continues 
some exceptions for oil, gas and other 
resource industries that I believe are 
unjustified, and I hope those will be 
eliminated by the conference commit
tee of House and Senate Members. 

Overall, however, I am convinced 
that the tax reform bill marks a major 
improvement in our tax system. 

Will Rogers once said that the 
income tax had made more liars 
among the American people than any
thing he knew, with the possible ex
ception of golf. By reducing the tax 
rates and eliminating tax shelters as 
well as deductions, we are removing 
the incentive for tax avoidance, as well 
as tax evasion, and encouraging a 
more rational economic world in 
which decisions on purchase and in
vestments will be based, as they 
should, more on marketplace forces 
and less on how those decisions will 
affect one's taxes. In these past years, 
we have seen so many business deci
sions based, not on the marketplace 
but on what the incentive will be to 
reduce taxes. That is not the way to 
encourage the healthy growth of our 
Nation. 

This is landmark legislation, certain
ly the most far-reaching and impor
tant domestic bill we will adopt during 
President Reagan's second term. I 
intend to vote for it with enthusiasm 
and pride in the bipartisan coalition 
which has, at last, given us meaningful 
tax reform. 

0 1350 
Mr. EXON. Mr. President, I have 

sent a letter, after discussions, to the 
chairman of the Finance Committee 
and the ranking minority member of 
the committee with regard to transi
tion rules that I feel are absolutely es
sential with regard to four historic 
preservation projects underway in Ne
braska. 

I ask unanimous consent to have the 
letter printed in the RECORD. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

U.S. SENATE, 
Washington, DC, June 23, 1986. 

Hon. BOB PACKWOOD, 
Chairman, Senate Committee on Finance, 

U.S. Senate, Washi.ngton, DC. 
DEAR BoB: As we discussed last week, I 

need your assistance on transition rules for 
four historic preservation projects currently 
under way in Nebraska. 

The projects are well on the way to com
pletion and I believe they should be com
pleted under the provisions of current law, 
as a matter of equity. The four projects are: 
<l> Waterpark, in Lincoln, Nebraska; (2) 
Stacy Fruit Building, in Lincoln, Nebraska; 
(3) H.P. Lau Building and Annex, in Lin
coln, Nebraska; and (4) The McKesson Rob
bins Project, in Omaha, Nebraska. I have at
tached a copy of an amendment drafted by 
the Legislative Counsel on these projects as 
well as revenue estimates from the Joint 
Committee on Taxation. As you can see, 
that Committee estimates that the revenue 
loss for each of these projects would be less 
than $5 million over five years. 

Bob, it is essential that these projects be 
exempted from two changes in the Senate 
bill: < 1 > exempted from the reductions in 
the historic preservation tax credit, and (2) 
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exempted from the March 4 binding con
tract requirement dealing with the changes 
in depreciation. 

I would greatly appreciate any assistance 
you could provide on behalf of these 
projects. 

With best wishes. 
Sincerely, 

J. JAMES EXON, 
U.S. Senator. 

Mr. EXON. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER <Mr. 
ABDNOR). Without objection, it is so or
dered. 

The legislative clerk proceeded to 
call the roll. 

Mr. PACKWOOD. Mr. President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. PACKWOOD. Mr. President, 
there are now only four or five amend
ments remaining, and another two or 
three have been withdrawn since I last 
made an announcement. 

It is 2 o'clock, and I do not know if 
any of those amendments that remain 
are going to be offered. But if Mem
bers want to off er them and debate 
them and have any chance of having 
them adopted, I think they would be 
wise to come now and debate them; be
cause my hunch is that any amend
ment that is called up at a quarter to 
4, 10 to 4, or 5 to 4, and is not dis
cussed, will have less chance of adop
tion than if it were offered now and 
discussed. 

So I urge Senators to come forward 
if they are going to off er amendments. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. PACKWOOD. Mr. President, I 
ask unanimous consent that the order 
of the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

AMENDMENT NO. 216 7 

<Purpose: to make certain changes relating 
to irrevocable estate elections) 

Mr. PACKWOOD. Mr. President, on 
behalf of the Senator from California 
CMr. WILSON], I send an amendment 
to the desk and ask for its immediate 
consideration. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk read as follows: 
The Senator from Oregon [Mr. PACK

WOOD], for Mr. WILSON, proposes an amend
ment numbered 2167. 

Mr. PACKWOOD. Mr. President, I 
ask unanimous consent that the read
ing of the amendment be dispensed 
with. 

The amendment is as follows: 
At the appropriate place in the amend

ment, add the following new section: 

"Sec. . IRREVOCABLE ESTATE ELECTIONS 
"Ca) Section 2056Cb)(5) is amended by 

adding the following at the end of such 
paragraph: 

'Should the Commissioner determine that 
property does not qualify under this para
graph as claimed by an executor, with a rea
sonable basis therefore and in good faith, on 
a return filed under section 2001, upon re
ceipt of written notice of such a determina
tion by the Commissioner, the executor 
shall have 90 days to make an irrevocable 
election under section 2056Cb)(7)(V) as to 
any such property which qualifies under 
such section.'. 

"Cb) The provisions of this section shall 
not apply to the estate of any decedent if 
the statute of limitations with respect to 
the return of tax imposed by section 2001 of 
the Internal Revenue Code of 1954 has ex
pired before the date of enactment of this 
Act.' '. 

(By request of Mr. PACKWOOD, the 
following statement was ordered to be 
printed in the RECORD:) 
•Mr. WILSON. Mr. President, this 
amendment is very simple, and is in
tended to solve a catch-22 situation 
that currently exists with regard to 
the taxation of estates. 

The catch/22 relates to the fact that 
certain elections for estate purposes 
are irrevocable. Yet, if a decision is 
made to not make a certain election, 
based on an understanding of our tax 
laws, which understanding ultimately 
proves to be incorrect, the earlier elec
tion cannot be made. 

Specifically, my amendment would 
affect elections made under section 
2056(b)(5) of th~ Internal Revenue 
Code. It states that if a decision to 
take a deduction under that section is 
disallowed by the IRS, an earlier elec
tion under section 2056(b)(7) may be 
changed by the executor of the estate. 

Mr. President, I do not believe that 
this present situation if fair, and it 
needs some redress. That is why I 
off er the amendment, and I hope that 
it can be quickly agreed to.e 

Mr. PACKWOOD. Mr. President, ba
sically this amendment simply corrects 
a catch-22 situation in the code relat
ing to elections for estate tax purposes 
for certain persons who find them
selves in an either/or situation and 
cannot win in either event. This cor
rects it. It has been cleared on all 
sides, and I know of no objection. 

Mr. LONG. Mr. President, I am 
pleased to support the amendment. 

The PRESIDING OFFICER. The 
question is to agreeing to the amend
ment. 

The amendment <No. 2167) was 
agreed to. 

Mr. PACKWOOD. Mr. President, I 
move to reconsider the vote by which 
the amendment was agreed to. 

Mr. LONG. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

THE ENRON EXPROPRIATION AMENDMENT 
Mr. ZORINSKY. Mr. President, I 

rise today to continue my discussion of 

amendment No. 2115 concerning 
Enron's Peruvian expropriation. There 
are several specific concerns I would 
like to address. 

The first is the assertion that no ex
propriation has in fact occurred. I find 
this position difficult to believe. The 
assets were taken at gunpoint. I have 
with me a picture of the Peruvian sol
diers at the factory gate as Enron offi
cials are being forced to leave. 

There is simply no question that 
Peru has expropriated Enron's assets, 
its oil operations and its bank ac
counts, and the State Department has 
said as much. I would like to enter into 
the RECORD a letter I received from 
the State Department. The opening 
sentence of the third paragraph ex
pressly refers to this whole episode as 
an "expropriation." 

I ask unanimous consent to have the 
letter printed in the RECORD. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

U.S. DEPARTMENT OF STATE, 
Washington, DC, April 29, 1986. 

Hon. EDWARD ZORINSKY, 
U.S. Senate. 

DEAR SENATOR ZORINSKY: Thank you for 
your inquiry regarding Belco Petroleum of 
Peru. 

President Alan Garcia of Peru was inaugu
rated on July 28, 1985. On August 28 he un
expectedly rescinded the contracts of Belco 
Petroleum, Occidental Petroleum, and the 
U.S./ Argentine consortium Oxy-Bridas to 
produce petroleum for Peru's state-owned 
oil company, claiming that the firms im
properly benefited from investment tax 
credits under Peruvian law and that insuffi
cient exploration had been carried out. The 
companies were given 90 days, later ex
tended by 30 days to December 26, to re
negotiate their contracts. On December 27 
the Peruvian government and Occidental, as 
well as Oxy-Bridas, signed an agreement in 
principle governing continued operations in 
Peru. These agreements were later conclud
ed on March 22, 1986. When agreement was 
not reached with Belco Petroleum after the 
December 26 deadline expired, Garcia an
nounced that the government was taking 
over the company. At the same time, he an
nounced the appointment of a commission, 
to be made up of representatives of the gov
ernment and Belco Petroleum, which would 
evaluate the assets of Belco for the purpose 
of providing the company with compensa
tion. That commission is now taking an in
ventory of Belco's assets. Belco's parent 
company, HNG/lnterNorth, now called 
Enron, has met on several occasions with of
ficials of the Peruvian government in an at
tempt to get the Peruvian Government's 
agreement for Belco to return to its former 
areas and/or to develop a compensation 
package and consider Peru's proposals for 
other investment opportunities. 

The Department of State has followed the 
Belco expropriation closely. We have care
fully monitored developments to ensure 
that the government of Peru is negotiating 
in good faith. This past week both the Min
ister of Foreign Affairs and the Minister of 
Energy reiterated to Enron executives their 
government's intention to compensate Belco 
fully as soon as possible. The Peruvians also 
agreed to a proposal by Enron for an accel-
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erated compensation procedure. We are ob
viously concerned about assuring that Peru 
provide Belco with prompt, adequate and ef
fective compensation in accordance with 
international law. The Department of State 
will continue to do whatever is possible to 
assure a favorable outcome. 

Sincerely, 
ROBERT S. GELBARD, 

Deputy Assistant Secretary 
for Inter-American Affairs. 

Mr. ZORINSKY. Mr. President, I be
lieve that the State Department has 
the final word on whether an expro
priation has actually taken place, and 
it is clear that they believe one has in 
fact taken place. 

The second concern I would like to 
address is the nature of the deduction 
I am seeking to allow. The Securities 
and Exchange Commission requires 
Enron to declare a loss of $218 million 
due to the expropriation. The assets 
seized were valued at $393 million; 
$175 million of that will be recovered 
from insurance companies or the Peru
vian Government. That leaves $218 
million unrecovered. This company is 
absorbing a $218 million loss. Even the 
SEC says so. My amendment simply 
allows Enron to recognize this $218 
million loss for tax purposes. 

Some have said that Enron gambled 
when it acquired the Peruvian assets 
and assumed the old $175 million basis 
when the actual cost was around $400 
million. Mr. President, I contend that, 
in fact, Enron made a wise and pru
dent decision given the facts at the 
time. If the possibility of expropria
tion was given the weight that oppo
nents of my amendment seem to be
lieve appropriate, no company would 
make any investments. I do not think 
it is overly risky to assume that an 
overseas operation-an operation 
which has paid substantial taxes to 
the foreign government and provided 
jobs for many of the citizens-is safe 
from expropriation. To assume other
wise under the circumstances would be 
overly cautious and result in poor in
vestments. 

Finally, Mr. President, I refer to 
Enron's annual report to demonstrate 
that the company has paid its fair 
share of taxes in the past. This is not 
a company that shirks its obligations 
to the Federal Government. Enron's 
effective Federal tax rate for 1985, 
1984, and 1983 was 45.9 percent, 45.4 
percent, and 46.9 percent, respectively. 
The company paid Federal taxes of 
$38 million in 1985, $153 million in 
1984, and $133 million in 1983. Clearly, 
Enron has supported this country, and 
I do not believe it is asking too much 
that this country support Enron. 

Mr. President, I believe the Senate 
would not support the amendment 
were I to off er it at this time. I regret 
this position for the cause is a worthy 
one. However, given the present senti
ments. I believe Enron's interests are 
best served if the amendment is not 
offered. Instead, I ask that the chair-

man of the Senate Finance Committee 
included this amendment on his "tran
sition list" for consideration in the 
conference. 

Mr. BOREN. Mr. President, at the 
request of Senator ExoN and Senator 
ZoRINSKY, neither of whom serve on 
the Senate Finance Committee, I 
raised for consideration during the 
committee markup an issue of great 
concern to the Senators from Nebras
ka. At their request I discussed the 
recent expropriation of HNG-Inter
north's facility in Peru. I believe that 
their request deserves our serious con
sideration. 

Under the current Internal Revenue 
Code, the recovery for a foreign expro
priation loss is generally limited to a 
taxpayer's basis in the property. When 
the U.S. parent company acquired the 
Peruvian operation in 1983, the trans
action was structured in such a way 
that the buyer carried over the old tax 
basis. Therefore, when the amount of 
any potential recovery for insurance 
or otherwise is netted out, under cur
rent tax rules the U.S. company will 
not get the needed deduction for tax 
purposes. It seems only fair that the 
company be permitted to deduct in the 
year of expropriation the amount of 
its net cash invested in the Peruvian 
subsidiary reduced, of course, by any 
potential recovery. Again, I believe 
this deserves careful consideration. 

Mr. PACKWOOD. Mr. President, I 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. DOMENIC!. Mr. President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

INFRASTRUCTURE STATEMENT 

Mr. DOMENIC!. Mr. President, i: 
wish to discuss the tax legislation in 
relation to this Nation's public works 
investment-what some ref er to as our 
infrastructure. 

The problem is that variations on 
H.R. 3838 are likely to have a severe 
and limiting effect on future public 
works investment. 

Such a depressing impact on invest
ment must be minimized in confer
ence. I urge my friend from Oregon 
CMr. PACKWOOD] and others who will 
serve on the conference to work hard 
to encourage public capital invest
ment. 

Mr. President, Federal spending on 
public works has been in steady de
cline over the past 20 years. In real 
dollars, and as a proportion of Federal 
spending, we have shifted away from 
public works investments. As one ex
ample, Federal spending on water re
sources projects has dropped by about 
75 percent in real terms. 

As a nation, we spend a lower per
centage of our gross national product 

on infrastructure than any other 
major industrialized nation. The Japa
nese, by comparison, spend a percent
age three times the American share. 

The Congress has basically taken 
the approach that these investments 
are essentially local in nature, and 
should be the responsibility of State 
or local governments. 

I do not quarrel with that shift. In 
many cases, it has resulted in greater 
attention to local priority needs, great
er attention to cost-effective invest
ments. 

In fact, I have sought to foster this 
shift. Through various legislative pro
posals in water resources, infrastruc
ture banks, and other techniques, I 
have tried to encourage a greater Fed
eral-local-user partnership. I shall con
tinue to do so. 

Under my direction, the Senate 
Budget Committee has established a 
Private Sector Advisory Panel on In
frastructure Financing, seeking to de
velop a broader understanding of how 
local governments can and do pay for 
public works. 

The panel has concluded its hearings 
and will file its report with the com
mittee later this year. 

What does all of this have to do with 
H.R. 3838? How is H.R. 3838 related to 
the erosion of our national public in
vestment? 

The answer is quite simple. Both 
bills make it more difficult and more 
costly for non-Federal governments to 
fix up our streets, to expand our sewer 
systems, and to improve our drinking 
water systems. 

In my judgment, the House bill does 
far more damage to the ability of local 
government to finance their infra
structure than does the Senate bill. 
Therefore, I urge the floor managers, 
and those who will become conferees 
on this bill, to hold firm on the Sen
ate's provisions. The Senate provi
sions, regretably, are not as good as 
current law. But the Senate provisions 
are far better than the House provi
sions. 

Let me explain. Infrastructure 
projects are usually financed, built, 
and operated with financing from a 
variety of sources-Federal grants, 
State and local taxes, tax-exempt bond 
issues, user fees, and, increasingly, pri
vate capital. Federal grants will, at 
best, hold steady under the current 
budget constraints. State and local 
taxes and user fees are unlikely to be 
affected. But the House version of 
H.R. 3838 threatens directly tax
exempt bonds and investment by the 
private capital. 

The House's tax-exempt bond provi
sions could constrain severely State 
and local governments in using this 
traditional investment tool. The house 
bill increases enormously the complex
ity, the cost, and the overall burden 
confronted by local governments in ad-
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ministration and compliance with the 
law. 

The House bill imposes restrictions 
and requirements for the issuance of 
tax-exempt bonds that will be difficult 
and, in some cases, literally impossible 
for local governments to comply with. 
In the name of reform, the House bill 
prevents local governments from using 
legitimate cash management tech
niques to obtain the greatest value for 
the bonds issued. 

Thus, the House bill will make it dif
ficult to obtain tax-exempt financing 
for sewage, solid waste, and water 
supply facilities, placing them under a 
low volume cap in competition with 
many other types of bonds. The House 
bill seems certain to discourage impor
tant classes of investors from purchas
ing tax-exempt bonds. 

Because I believe it is short-sighted 
to hamper public financing in this 
manner, I joined Senator DuREN
BERGER in introducing s. 2166. That 
bill addressed many of these concerns. 
Many of the provisions of S. 2166 have 
been incorporated into the Finance 
Committee version of the bill. 

In addition, the House bill will sig
nificantly decrease the private capital 
that is available for infrastructure. As 
I mentioned earlier, State and local 
governments have turned to an in
creasing degree to private sources to 
fill the gap between the financing that 
is available from public sources and 
the annual need-a gap that the Con
gressional Budget office estimates at 
$18 billion a year. 

Local governments have been able to 
attract private investment into sewage 
treatment, solid waste disposal, and 
water supply facilities because the tax 
treatment compensated them for re
turns on investment that were other
wise low and protracted. Under the 
current accelerated cost recovery 
system, most of the property in 
sewage, solid waste, and water supply 
facilities are given a 5-year deprecia
tion. Under the depreciation system of 
H.R. 3838, such facilities would be 
scattered among several classes, with 
recovery lives ranging from 10 years 
for solid waste facilities to 30 years for 
water supply systems. 

Worse still, if the property is fi
nanced with tax-exempt bonds, the de
preciation period is stretched even far
ther. For water supply work financed 
with tax-exempt bonds, the deprecia
tion period is 50 years under the 
House bill. 

Such changes will make it far more 
difficult and costly to lure private in
vestment into water facilities. 

Is that what we want to do? I doubt 
it. 

This Nation cannot afford to elimi
nate private investment in water 
supply and in environmental enhance
ment facilities that dispose of wastes. 
We already face a shortage of funds in 

this area. The House version of H.R. 
3838 could turn a problem into a crisis. 

The Finance Committee bill, on the 
other hand, retains many aspects of 
current law with regard to the tax
exempt financing of sewage, solid 
waste, and water supply facilities. In 
fact, it improves on current law by re
moving these facilities from the 
volume cap if they are owned by gov
ernment yet privately managed. 

Further, the Senate bill does not 
stretch out the depreciation schedules 
on these facilities so drastically as the 
House bill. 

And neither the depreciation 
changes nor the tax-exempt bond 
changes would take effect until the 
bill had actually been enacted and 
signed into law. 

Senator PACKWOOD and the commit
tee are to be commended for their de
cision to amend the House proposals 
to address the concerns of State and 
local groups. It is my hope that the 
Senate conferees will fight vigorously 
for this more farsighted approach in 
conference. 

In choosing between the House and 
Senate approaches, it comes down to 
the local people who will try to fi
nance these facilities and the local 
people who will benefit from the serv
ices provided. They will be the ones 
who will suffer from higher State and 
local taxes required to cover higher 
debt costs; they will be the ones who 
will pay higher user fees; they will be 
the people who will be forced to rely 
on old and outmoded facilities, or on 
no facilities at all, because the capital 
is simply not available to modernize. 

As is so often the case, those juris
dictions with lots of money will be less 
affected than those with little cash. 

The House version of H.R. 3838 may 
be intended to make the Tax Code 
fairer and more progressive, but at the 
State and local level it will have a re
gressive effect. 

Congress must not approve any pro
visions that will undermine the ability 
of State and local governments to fi
nance infrastucture needs. 

Changes that are adopted must not 
be retroactive, but should take effect 
on January 1, 1987. 

It certainly is not "reform" to enact 
provisions that jeopardize the efforts 
of State and local governments to pro
tect our health and safety and to pro
vide the basic support systems on 
which economic activity depends. 

The Senate conferees should also 
stand firm on rejecting the House's 10-
percent "nongovernmental" test, re
taining the current law classifications 
of tax-exempt bonds; allowing tax
exempt financing for privately owned 
and managed water supply facilities; 
removing governmentally owned and 
privately managed sewage, solid waste, 
and water supply facilities from the 
volume cap; excluding tax-exempt in
terest from minimum tax; and favor-

ing depreciation for sewage, solid 
waste, and water facilities. 

The Senate conferees must insist on 
the elimination of such onerous House 
provisions as the rule requiring 5 per
cent of the proceeds of a bond to be 
spent within 30 days after it is issued. 

We Americans usually take for 
granted the clean water we receive 
from our taps, and the sanitary dispos
al we obtain for our sewage. If we take 
away the tools that State and local 
government needs to finance these 
basic facilities, we will find these serv
ices far more expensive. We will find 
local government returning to Wash
ington for assistance. 

This is why I am calling on the 
members of the Finance Committee 
who will be conferees on tax reform to 
stand firm, and not to recede to the 
House. 

I urge the Finance Committee con
ferees to listen to the public officials 
in our Nation, the men and women 
who must provide public services. 

I urge our conferees to develop a 
final tax reform bill that does not 
shrink the capital available to finance 
our Nation's infrastructure. 

No doubt must be left in the minds 
of those on the House side of the table 
that the Senate will not accept a tax 
reform bill that undermines State and 
local governments in their efforts to 
provide the public facilities and serv
ices that are essential to our health, 
safety, and economic well-being. 

Mr. MATSUNAGA. Mr. President, I 
wish to take this opportunity to com
mend the chairman and the ranking 
minority member of the Finance Com
mittee and a relatively junior member 
of the committee, the Senator from 
New Jersey CMr. BRADLEY] for their 
work on this tax reform measure. 

During the last markup session, 
every member of the committee was 
taking 5 to 10 minutes in praising the 
work that the chairman had done. 
Just when I was to be called, the bells 
rang for a rollcall vote on the floor. 

0 1400 
When I was called, I asked the chair

man, "How much time do I have?" 
Chairman PACKWOOD said, "90 sec
onds." So I responded, "Good heavens, 
Mr. Chairman, I had intended to take 
5 minutes just to speak in praise of the 
chairman." Chairman PACKWOOD then 
stated, "You have 6112 minutes." 

Well, I think Members of this body 
ought to be aware of amount of time 
that the chairman of the Finance 
Committee devoted to this effort. He 
met with every single member of the 
committee for a full hour on a one-to
one basis, not on one occasion but on 
two occasions, in his effort to craft his 
first tax package. 

When that effort failed, he again set 
out to come forth with a package 
which gained the support of every 



June 24, 1986 CONGRESSIONAL RECORD-SENATE 15019 
member of the committee. In fact, as 
the record will show, the vote in the 
committee to report this bill out was 
20 to 0. 

During the entire period, of course, 
the ranking member on the minority 
side was in full support of the chair
man. This may qe the last major tax 
bill upon which the senior Senator 
from Louisiana may be voting. Senator 
LONG leaves a great impression in this 
body and has served at least as my in
spiration, in the U.S. Senate. Not only 
has he been my model in the Finance 
Committee, but he has been my hero, 
because had it not been for Senator 
RUSSELL LONG of Louisiana, I would 
not be serving as a U.S. Senator today. 
I say that because Senator LONG, who 
initially opposed Hawaiian statehood, 
took the time to visit Hawaii and 
found that Hawaii was fully prepared 
for statehood. RUSSELL LONG came 
back to the Senate, took the floor, and 
announced that he was now for Hawai
ian statehood. It was his leadership 
that broke the Southern bloc opposi
tion and the Senate passed the Hawai
ian statehood admission bill before the 
House did. 

So I take this opportunity to thank 
the senior Senator from Louisiana. I 
do hope he will be around not as a 
Member of the Senate, perhaps, but 
maybe as an adviser to the members of 
the Finance Committee as they con
sider the next major tax measure. 

So I congratulate all concerned, es
pecially the chairman, the ranking mi
nority member, and Senator BRADLEY 
of New Jersey, for having provided so 
much of the intellectual effort in de
vising the bill. 

I yield the floor. 
Mr. PACKWOOD addressed the 

Chair. 
The PRESIDING OFFICER. The 

Senator from Oregon. 
Mr. PACKWOOD. Mr. President, I 

thank the Senator from Hawaii for his 
very kind words and for the fact that 
he has been one of the most coopera
tive members on the Finance Commit
tee, not just on this tax bill, but in the 
years he and I have served on the com
mittee. He is a pleasure to work with 
and he always makes a positive contri
bution. 

Mr. President, as soon as the minori
ty leader is here, it is my intention to 
propose a unanimous-consent request 
for the order of speaking, as the bill is 
closed, that has been agreed upon by 
both the majority and minority side. 
But I know the minority leader wants 
to be here at the time it is proposed. I 
think I can indicate what it will be 
when he does arrive. 

That is, regardless of any other 
unanimous-consent agreement with re
spect to the passage of this bill, that 
30 minutes before the final passage 
there would be 5 minutes allotted to 
the minority leader, or his designee; 5 
minutes for the majority leader, or his 

designee; 10 minutes for the Senator 
from Louisiana, Mr. LoNG, or his desig
nee; and 10 minutes for the Senator 
from Oregon, myself, or my designee. I 
do not propose that right yet, because 
I am waiting for the Senator from 
West Virginia to arrive. 

I see the Senator from New Jersey is 
asking for 10 minutes. I wonder if I 
might suggest now-if he is ready to 
go, or ready to go soon-we are down 
now to only four amendments. And I 
think, unless I miss my guess, two of 
them are not going to be called up. So 
we are going to have a little bit of time 
between now and 3:15. If the Senator 
from New Jersey is ready to go, I 
think we would be ready. 

Mr. BRADLEY. Mr. President, let 
me say to my friend, the chairman, I 
am not ready right now. There are two 
or three other things I must do that 
relate to the other amendments. I will 
be ready in just a few minutes. 

Mr. PACKWOOD. Mr. President, I 
will withhold posing the unanimous
consent request. 

If I might do this, I will yield so the 
Senator from Idaho may speak but ask 
if the Senator from Idaho would yield 
to me to pose that unanimous-consent 
request when the minority leader ar
rives. 

Mr. SYMMS. Yes, I would be happy 
to do that. 

The PRESIDING OFFICER. The 
Senator from Idaho is recognized. 

Mr. SYMMS. Mr. President, as this 
historic time on the floor of the 
Senate winds down and we come closer 
to passing the bill that truly could be 
called tax reform-many bills around 
here have been called tax reform, but 
this one I think fits what people would 
consider real tax reform by reducing 
tax benefits, loopholes, if you will, or 
preferences in the Code, and reducing 
the tax rates. I think that is some
thing that the American people are 
asking for. 

I compliment the chairman, the Sen
ator from Oregon, for his distin
guished leadership in accomplishing 
this. I compliment my good friend 
from Louisiana, Senator LoNG. I thank 
him for his tireless work and service in 
this body. 

I hope that I can have the attention 
of the chairman of the committee and 
the ranking Democrat, Senator LONG. 
I see Senator LoNG is about to leave. 

What I am fishing for is a little help 
here. There is still a problem. I hope 
the distinguished Senator from Ohio 
is here, because there is one problem 
in this bill that I would still like to 
off er an amendment on that we have 
been unable to get to. 

Due to the parliamentary situation 
the other day when the Chafee 
amendment was taken down, this 
amendment that relates to athletic 
programs on the collegiate campuses 
in the United States has not yet been 
dealt with. It may be that it can be 

dealt with in the reconciliation pack
age or another revenue bill or some 
technical matter that might come up. 
But I wish to speak about this amend
ment here for a couple of minutes. 

Mr. President, if any of my col
leagues can come up with a reasonable 
way to pay for this, I hope that it 
could still be accepted by the Senate. 

What this amendment does is clarify 
the treatment of contributions to tax
exempt organizations who accept con
tributions for college and university 
athletics. The amendment is necessary 
because of the problems caused by 
overzealous revenue agents and specif
ically revenue ruling 86-63, issued on 
April 28, 1986. 

Many tax-exempt organizations, Mr. 
President, are set up for the sole pur
pose of soliciting contributions to fur
ther athletics at universities and col
leges. These organizations collect the 
contributions from donors annually, 
and periodically they turn the funds 
over to the college or the university 
athletic department with no strings at
tached. 

Those funds are what motivate some 
of the fine football and basketball pro
grams that we have in the United 
States. Those programs pay for the 
minor sports, a lot of women's sports, 
and make athletics something that all 
of the students in all of the country 
can participate in, in addition to those 
that are participating at the extreme 
levels of NCAA competition in the 
major colleges in football and basket
ball and even some of the smaller col
leges. 

0 1410 
The IRS has attempted to disallow 

these contributions if the institution 
gives the contributors special treat
ment as to seat location when they 
purchase tickets. You understand they 
are still purchasing the ticket, still 
paying for the ticket, but if they 
donate so much money to the Boosters 
Club or whatever institution it is they 
are allowed in some cases to buy tick
ets at a preferential place in the stadi
um. 

The amendment provides that as 
long as the ticket is purchased at a 
regular ticket price, any contributions 
to the nonprofit organization will be 
allowed as a charitable contribution. 
This would end any uncertainty about 
the future nature of the payments. 

The amendment also sets forth a 
formula to be used in situations where 
seats in the facility are provided for an 
extended period of time and a contri
bution is made at the same time. 

We recently, had a situation at Boise 
State University where a nonprofit or
ganization undertook the responsibil
ity to raise half of the cost of the facil
ity, or over $7 million. The remaining 
half is being paid for by increased stu
dent fees. The people who made large 
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contributions were given the use of 
the seats in the facility for life. But 
the overzealous IRS agents came in 
and denied any portion of these pay
ments as a contribution. 

This amendment provides a formula 
to determine the value of the tickets 
as the present value of future benefits 
to be received. So if the amount paid is 
greater than the present value of 
future benefits, the difference is al
lowed as a charitable contribution. 

The amendment further provides a 
safeguard for both the Government 
and the taxpayer by requiring that 
the value used in the formula is used 
in valuing any tickets contributed back 
to the school. 

I am trying to clarify this situation 
so there will be an incentive and en
couragement for people to make con
tributions to tax-free foundations who 
donate money for athletic depart
ments at our institutions. Contribu
tions of this nature are used by the in
stitutions primarily for football and 
basketball scholarships. 

At most schools the football and bas
ketball programs provide for most of 
the funding for all other sports, in
cluding women's sports. For years 
these programs have been financed in 
this manner. 

This amendment merely sets forth 
in statutory form what has been done 
for years and is only necessary because 
of recent action last April by the IRS 
to try to change the tax treatment. 
This amendment is important to most 
colleges and universities in the United 
States. 

I know in the State of Idaho it is 
very important to the University of 
Idaho, to Idaho State University, to 
Boise State University. It is also im
portant to other small institutions like 
Northwest Nazarene College in 
Nampa, and the College of Idaho in 
Caldwell, which have about a thou
sand students. They have very exten
sive basketball programs which are an 
attraction to these schools and provide 
financing for the minor sports. 

At a time when athletics is under in
creasing financial attack, with televi
sion revenues down and the likelihood 
of a deep cut in the deductibility of 
the tickets as a business expense, col
lege athletic programs are hard hit. 
They are being asked to do consider
ably more, especially in the area of 
women's athletics and nonrevenue 
minor sports with considerably less 
income. Denying the schools access to 
private funds will simply cause the in
stitutions to seek public funds or run 
the risk of further cutting back athlet
ic programs. 

When the bill goes to conference 
and the question of ticket deductibil
ity is brought up, I ask the chairman: 
Would that in any way open up this 
area in conference so this can be 
looked at by the conferees? 

Mr. PACKWOOD. There is no ques
tion about the 80-percent deductibil
ity. As you are well aware, the Nation
al Colleagiate Athletic Association di
rectors testified before the committee 
on that subject. What they were 
afraid of most of these major universi
ties, public universities, and the 
Oregon States, the Idaho States, are 
not located in the biggest towns in 
their State. They are normally in a 
smaller town, heavily supported by 
the local business community and the 
business communities have been de
ducting the tickets for business ex
pense. There is no question but what 
football and basketball end up sup
porting all of the minor sports and 
almost all of the women's sports. They 
are concerned. 

It is hardly a leading desire to want 
to be able to support golf, tennis, 
women's track, and things like that. 

I think it is subject for conference. 
As I indicated to the Senator from 

Idaho before, I think, considering 
what we have already opened up in 
this bill between the House and 
Senate, this is clearly subject to con
ference, and I will look very favorably 
upon trying to achieve the end that 
you desire. 

Mr. SYMMS. I thank the distin
guished chairman for that statement. 
That gives me hope that this may be 
resolved. 

Mr. President, before the Senate 
concludes consideration of the tax 
reform bill, I want to make a few re
marks on the event of this most his
toric occasion. 

First, Mr. President, I would like to 
commend the foresight of my commit
tee chairman, Senator PACKWOOD, for 
his herculean efforts in shepherding 
this bill through the Finance Commit
tee and now through the floor of the 
Senate. I am hopeful that my col
league's efforts in putting together 
this package will be recognized by our 
counterparts in the House when the 
conference committee begins to meet 
in July. 

Second, I would like to commend the 
support and guidance that was given 
to the Senate Finance Committee and 
more recently the Senate as a whole 
by Senator LONG, the ranking minority 
member on the Senate Finance Com
mittee, who as we all know served as 
the leader of that committee for a 
good number of years prior to 1981. 
Senator LONG who has given me much 
appreciated guidance during my brief 
tenure on the committee is leaving the 
Senate at the end of this Congress to 
retire after a long and distinguished 
career in this body. Or, so Senator 
LONG says. Personally, I cannot help 
but believe that it will not be long 
before my colleague from Louisiana 
again feels the "tug" of public service 
and, in some way, again joins the fold 
of those devoting their time to trying 
to make life in this country a little 

better. Nevertheless, I cannot think of 
a better tribute to Senator LoNG than 
the passage of this bill. It is a fitting 
finale to a man who has had a distin
guished career as a member of the 
Senate Finance Committee. 

Third, I believe that the Senate 
should give a round of applause to our 
leader, Senator BoB DOLE, the former 
chairman of the Senate Finance Com
mittee. Without his leadership and 
guidance during this process, I am not 
sure that the Senate could have con
cluded consideration of this major 
piece of legislation in such a timely 
and organized fashion. 

Fourth, I want to commend the mi
nority leader, Senator ROBERT BYRD, 
for his support in aiding the timely 
passage of this historic bill. 

Fifth, the House of Representatives 
certainly deserves a note of praise in 
this speech for being the first to take 
the "plunge" and for keeping the proc
ess going on tax reform. Without the 
continued commitment of the chair
man of the House Ways and Means 
Committee, Congressman DAN Ros
TENKOWSKI, it is unlikely that the tax 
reform process would have had more 
than "one life," and the "life" would 
have been very short. While I believe 
that the package being reported by 
the Senate is in many ways a better 
bill than the one received by the 
House, the Senate should keep in 
mind that the House had the very dif
ficult task of being the "first" to con
sider this major piece of legislation. As 
the House and Senate prepare for the 
conference committee, it is my hope 
that we can both approach the process 
with the thought that our overriding 
goal should be to improve on both the 
House and Senate packages, so that 
the final bill will be the best effort of 
both Houses. 

Finally, I would like to commend the 
individual most responsible for this 
legislation. I want to praise the Presi
dent of the United States, Ronald 
Reagan, for his courage and foresight 
in first proposing the idea and the out
line of tax reform, and then actually 
having the fortitude and the political 
stamina to continue to support the 
effort when it did not seem either po
litically popular or feasible. 

In November 1980, when the Ameri
can people elected Ronald Reagan, 
they elected a candidate who was com
mitted to fundamental change; com
mitted, no matter what, to construct
ing a long-term program that would 
set right 40 years of economic de
bauchery born out of the vision in 
Washington that extended to the next 
ballot box. With the election of Presi
dent Reagan, we reached a true water
shed in American politics and econom
ic thinking. I believe that we have and 
will continue to experience a phe
nomenon that is much larger than 
current political and economic debate 
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would indicate. In 1980, we reached a 
point where it was necessary to change 
the way we thought about our econo
my, ourselves, and the management of 
our political and economic lives. This 
President established long-term objec
tives and has remained committed to 
policies which achieve our objective of 
a sound, growing and prosperous econ
omy. This tax bill is a culmination of a 
major part of the President's long
term economic plan. 

The overriding philosophy of the 
President, and the philosophy which 
was the driver on developing this tax 
bill, is the firm belief in our economic 
system-democratic capitalism. This 
President and I believe in the power of 
capitalism to deliver more freedom, 
more opportunity, more social mobili
ty and more abundance than any 
other system devised by man. Capital
ism rewards the risktaker, and it is a 
system that believes in profit as an in
centive and in the widest possible dis
tribution of justice, as well as wealth. 

Franklin Roosevelt used to say that 
the inherent vice of capitalism was the 
unequal sharing of blessings-while 
the inherent virtue of socialism was 
the equal sharing of misery. In the 
past, too many Americans have be
lieved that capitalism was not very 
noble, that somehow our economic 
system was something to apologize for. 
In the land of John Kenneth Gal
braith and John Maynard Keynes, 
profit was not always regarded as a 
positive thing, and capitalism was 
often regarded as the handmaiden of 
greed. 

But those worn out beliefs have 
been changed because of the leader
ship of our President. The kind of cap
italism that he believes in, and that I 
believe in, demands more than crea
ture comfort. It demands a fair distri
bution of profit-and a widespread as
sumption responsibility. For there can 
be no real prosperity in a land where 
millions are denied a chance at suc
cess. Profit itself has little justifica
tion unless it becomes the fuel for 
social progress and capitalism must 
have an underlying morality if it is not 
to degenerate into mere acquisition on 
a grand scale. 

It is that vision of responsible cap
italism that I hold, and that has been 
held by President Reagan. As the last 
half century has seen a constant nar
rowing of the old gulf between busi
ness and the humanities, so govern
ment has come to assume an ever 
greater role in economic affairs. For 50 
years, we have turned to Washington 
to feed the hungry, house the home
less, provide work for the unemployed. 
As Government swelled to meet these 
demands, it came to confuse responsi
bility with dictation. It promised to re
alize our dreams-but instead spent 
much of its time sleepwalking. It 
vowed to raise the floor beneath the 
poor-but lowered the ceiling on ev-

eryone else. It sought to divide exist
ing wealth more evenly-rather that 
foster the creation of new wealth for 
millions of Americans. 

Government set out with the best of 
intentions-and somewhere along the 
way it became little more than a costly 
burden. An assembly line of do's and 
don'ts, seeking to be compassionate, 
forgetting to be competent. And no
where did its mismanagement have 
more disastrous or ironic effects than 
in the economic realm. Compassion is 
a word used extensively by the media 
today. And, like all words, it is vulner
able to distortion. Real compassion 
does not tolerate double digit infla
tion. It does not accept welfare lines in 
lieu of lasting jobs. It is not comf orta
ble with a spider's web of redtape that 
cripples the small businessman or 
woman without adding materially to 
the protection of anything-except 
the size of the bureauracy. 

Real compassion is contained in a 
weekly paycheck with a reduced tax 
bite-a grocery or gas bill that doesn't 
force a choice between eating or heat
ing. Real compassion offers a handup 
instead of a handout. Real compassion 
defines the ultimate social justice as 
the right of individual self support. 

Real compassion and capitalism of 
the American brand have always been 
comfortable partners. For it was cap
italists who cursed the darkness and 
replaced it with light; who replaced 
cold with heat; scarcity with plenty; 
and squalor with comfort. Capitalists 
put Americans on the road-and sent 
other Americans to space. Capitalists 
have brought better hygiene to the 
underdeveloped world-more food to 
feed hungry mouths-and more hope 
in lands where that most precious 
commodity would now be extinct. 

Capitalism succeeds best when allied 
with "moral obligation." It reaches its 
zenith in an atmosphere of democracy, 
equity, fairness, and real compassion. 
It is based on the genius of individual 
men and women, and thrives where 
those individual rights are protected 
and wherever their diversity is main
tained. 

The philosophy of capitalism was 
not only born in 1776 with the Decla
ration voted in Philadelphia, but also 
with a book published in Edinburgh, 
Scotland. That was the year Adam 
Smith published his classic work, "An 
Inquiry into the Nature and Causes of 
the Wealth of Nations." Smith, for the 
first time in history, asked the right 
question. Even today most of the 
social science studies ask about the 
causes of poverty, which is the wrong 
question. The more important ques
tion is what is the cause of wealth. 
Adam Smith was the first to imagine 
that wealth could be systematically in
creased in a sustained way. He saw for 
the first time that economic develop
ment could occur, that the world was 
not trapped in an eternal cycle where 

you must forever have 7 fat years fol
lowed by 7 lean years. 

In looking at the New World from 
Scotland, Smith observed two experi
ments taking place. He observed that 
South America had far richer re
sources than North America: fabulous 
gold, silver, and lead, in comparison to 
the humble crops of corn and tobacco, 
the mainstays of a good but hard 
living being eked out by the people 
strung out along the Atlantic Coast. 
The rank and quality of people, too, 
favored South America: aristocrats, 
generals, colonels, brave soldiers re
warded for their services; while in 
North America there were many more 
commoners, dissidents, the poor, crimi
nals, refugees. 

But Smith predicted, in spite of all 
this, that South America would end in 
poverty and oppression because it was 
reproducing a bankrupt idea-the idea 
of the Holy Roman Empire, dominat
ed by great landed estates with nobili
ty and peasants, a close union of 
church and state, a political economy 
run essentially by large landholders 
and the military. That system, he 
argued, could not thrive economically; 
it had never thrived in 1,000 years of 
European history prior to 1776. 

By contrast, Adam Smith argued 
that despite the relative poverty of 
North America, there would emerge 
on this continent unprecedented liber
ty and unparalled prosperity. He at
tributed th is, again, not to natural re
sources or population, but to its sys
temic i~.=a. The founders knew they 
were launching a new experiment in 
political economy, and so did Adam 
Smith, watching it from abroad, even 
before it was formalized in the Consti
tution. 

Smith noted and admired two over
riding characteristics of this new idea 
that was emerging in North America. 
One was the separation of church 
from the state, and the separation of 
the press from the state, and the sepa
ration of the universities from the 
state. This grew out of the principles 
that you cannot trust political leaders 
to make decisions of conscience or 
ideas or information, because the life 
of the spirit is too important to leave 
to politicians. It was an important 
idea, and a fairly new one, though it 
had already been established in 
Geneva and some free republics of 
Europe, and it was to a certain extent 
observed in Great Britain itself. 

The second principle was even more 
striking; namely, that you can't trust 
political leaders to make economic de
cisions either. Therefore you must sep
arate economic institutions as much as 
possible from the state. This was far 
more original. It was in place hardly 
anywhere in Europe, although some 
free cities had been built around this 
principle. 
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In the United States, a whole conti

nent was to be built around these two 
separations, these three quite inde
pendent systems. 

There was to be a demographic polit
ical system, with human rights, elec
toral suffrage, constitutional proce
dures, checks and balances. 

Then there was to be a capitalist 
economic system based on private 
property, market, and incentives, 
meaning systemic inequalities. 

And finally there was a third, sepa
rate moral-cultural system, with free
standing churches, universities, news
papers, later radio and television, asso
ciations of poets and philosophers
quite rich sets of institutions in the 
moral-cultural sphere, institutions not 
entirely beholden to either the politi
cal system or the economic system. 

The genius of the system is that by 
dividing the powers you allow no one 
to control all of it. The founders' 
vision was not socialist or libertarian 
because the democratic capitalist 
system imagines itself as "empower
ing" people, not managing them. It 
puts in place those institutions which 
permit free people to build a better 
life for themselves through individual 
action and voluntary association. 

The tax bill being considered today 
gets away from the idea of the Gov
ernment managing our economy 
through the Tax Code. The bill at
tempts to reinstate some of the pre
requisites of development in a demo
cratic capitalist economic system. Our 
system is a thoroughly American idea, 
and has proven to be very effective 
throughout our history. 

The key to the success of our system 
is pluralism. A society is more likely to 
be creative and more likely to build 
community if it allows for a vast varie
ty of human beings, attitudes, view
points, and values, providing ways for 
all of them to argue out their differ
ences in public. Fire will be struck 
from these arguments, and a much 
larger range of possibilities will be con
ceived than if we were all homogene
ous. This vision of the possibilities of 
pluralism depends very much on an 
antiutopian recognition that you can't 
trust human beings too much, al
though it is the applied intelligence of 
man-human resourcefulness-that 
continually rejuvenates the system. 

Our system recognizes that there are 
important roles for government, for 
the polity. We allow for a great range 
of invention and possibility in the eco
nomic system. And we allow for an 
enormous range of moral and cultural 
values. Within this wide frame of ref
erence we find it quite easy to learn 
lessons from almost anywhere and 
apply them, remake them, do them 
our way, and absorb them into our 
system. 

The vitality, the ability to make a 
better life for our people, and for .all 
peoples, the vision to respond positive-

ly to the future, are overwhelmingly 
present in America because of our 
unique system of democratic capital
ism. 

It is our responsibility, in the Con
gress, to def end that system. The basic 
defense of our unique system is to 
insure that the Government does not 
interfere with the continuing life of 
that system. 

By lowering rates and taking away 
the Government mandated tax incen
tives to invest in specific ventures, we 
are significantly contributing to the 
defense and maintenance of our 
system of democratic capitalism. The 
low rates will allow taxpayers to reach 
their highest potential without feeling 
that they are in partnership with the 
Internal Revenue Service or having 
their every economic decision deter
mined by the Internal Revenue Code. 

Instead of "mining the Tax Code" 
for profits, taxpayers will hopefully 
explore new horizons in generating 
profits and growth in this economy. 

Some have questioned the wisdom of 
paring back some of the incentives 
that were enacted in the Economic Re
covery Tax Act of 1981 and using that 
revenue to lower rates. When we 
passed ERTA, the economy was oper
ating in an environment of high inter
est rates and high rates of inflation. 
The incentives that were enacted at 
that point were implemented in an 
effort to counter the economic effects 
of high inflation and interest rates. 
Since that time, interest rates and in
flation rates have fallen significantly, 
and yet, the tax incentives were never 
adjusted to reflect the changed eco
nomic circumstances. 

As a result, huge surpluses have 
been built up in just about everything 
for which the Tax Code provides an 
incentive. Capital investment has de
clined over the past year in large part 
because of that surplus. Consequently, 
the tax benefits that currently exist 
are not being fully utilized. Paring 
back or eliminating those overly gen
erous tax benefits and using those rev
enues to finance rate reductions will 
spur tremendous growth in this econo
my, and the future growth will be 
more evenly distributed throughout 
the economy. 

While I am fully convinced that the 
Senate bill remains a blueprint for 
economic growth, I do want to men
tion some specific concerns that I have 
with regard to this bill. In some cir
cumstances, we have gone "over
board." I feel confident that the con
ferees will address some of these con
cerns, but given the nature of Con
gress, I am sure that we will be ad
dressing some of these issues in future 
tax bills. That is not meant as a criti
cism of this body, but meant simply as 
a statement of recognition of the 
workings of Congress. 

First, the bill continues on a trend 
that was established in the 1984 tax 

bill to tax the time value of money. I 
was opposed to implementing this con
cept in 1984, and I remain opposed to 
this principle because it is inconsistent 
to tax the time value of money, but 
not reimburse for the time value of 
money. This concept is embodied in 
the accounting changes incorporated 
in the bill, and I expect that the Con
gress will be faced with major techni
cal problems in this area in future 
years. 

Second, this bill establishes a trust 
fund which will finance the operations 
of the Internal Revenue Service. As I 
understand it, the IRS will be taken 
"off-budget" and will no longer be sub
ject to the annual appropriations proc
ess. In my opinion, Congress will 
regret the day that it does not subject 
the IRS to the annual appropriations 
process. A significant number of regu
lations will have to be written imple
menting this tax bill as well as all of 
the other tax bills we have passed in 
the last few years. Controlling the 
IRS' "purse strings" is one significant 
way by which Congress can keep con
trol of the regulations projects, and 
maintain control over the intent of 
the laws it passes. Relinquishing the 
authority we presently have is a mis
take. 

Third, this bill implements an en
tirely new concept in our tax system 
by "deconsolidating" the individual 
tax return. This concept is embodied 
in the "passive loss" provisions in this 
bill. Besides retroactively taxing tax
payers who made good faith invest
ments under the current tax law, the 
bill establishes a concept which, in my 
opinion, will slow economic growth in 
the future. If Congress believes that 
the depreciation losses associated with 
a particular investment are too gener
ous, then the Congress should correct 
the depreciation system so that they 
more accurately reflect "economic" 
losses and not "tax" losses. At the very 
least, the conference will hopefully 
reduce or eliminate the retroactive 
penalty imposed on taxpayers who 
made a good faith investment under 
the current set of tax rules. 

Fourth, this bill limits the amount 
of investment interest that can be 
written off to the amount of invest
ment income earned. This is an at
tempt to eliminate "leverage" in our 
economy, which is somehow perceived 
by some staff and Treasury bureau
crats as an economic ill. Leverage has 
been and will continue to be a major 
part of the way business does business 
not only here in this country, but 
worldwide. Leverage, contrary to the 
myopic views of some, increases the 
ability to create wealth and stimulate 
growth in our economy. It is good for 
the economy as long as individuals and 
companies are leveraging to make in
vestments and not to consume. 
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Fifth, the Senate bill and the House 

bill both establish a 'dual" tax system, 
under the guise of a minimum tax. 
The utility of a second, alternate tax 
system in an environment where the 
regular tax has been reformed and 
rates have been lowered should be 
questioned. The reforms made in the 
regular tax will ensure that taxpayers 
will pay substantial taxes annually, 
except for taxpayers that are carrying 
forward or carrying back net operating 
losses. If there is a belief that the few 
remaining incentves are too generous, 
then they should either be scaled back 
or eliminated in the regular tax. 

This bill retains many of the capital 
formation incentives, but for regular 
tax purposes only. And, the improve
ments in the capital formation area in 
the regular tax actually broaden the 
base for the alternative minimum tax, 
thereby driving even more taxpayers 
into the alternative tax structure-a 
structure that does not retain any cap
ital formation incentives. 

The taxpayers most impacted by 
this newly revised alternative mini
mum tax will be marginally, and possi
bly, moderately profitable taxpayers 
who make significant investments in 
the U.S. economy-thereby increasing 
the cost of capital for any investment 
that less profitable, start-up compa
nies or companies that are in a declin
ing industry. It creates a competitive 
advantage for highly profitable com
panies who either do not make signifi
cant investments in assets that are la
beled as "preference" items, or who 
are diversified enough to be able to 
fully utilize tax attributes of the cap
ital investments they may make. 

Furthermore, the "book" preference 
item adds an entirely new dimension 
to our current tax system. In some cir
cles, it is being referred to as "code 
within a code." The basic premise for 
accounting for book purposes and ac
counting for tax purposes is at odds. 
Public accountants generally require 
their clients to delay recognition of 
income for book purposes until the 
income has actually been realized, 
while at the same time requiring their 
clients to recognize losses as soon as 
possible. . The principles for tax ac
counting are in direct contrast to 
those general guidelines. The timing 
differences between the two systems 
will present numerous problems for 
taxpayers and tax collectors because 
taxpayers could easily be taxed on the 
same income two or three times. In ad
dition, the "book" preference will 
impose a rather harsh "retroactive" 
tax on taxpayers because "book 
income" includes depreciation, tax
exempt income, investments in pre
f erred stock, net operating losses, and 
so forth, from previously made invest
ments. 

Before enacting this dual tax struc
ture, I am hopeful that the conferees 
will critically examine the impact of 

implementing two separate tax sys
tems that are integrated. 

Sixth, and perhaps most important, 
are my concerns over the fact that the 
rate reductions for individuals and cor
porations are delayed until July 1, 
1987, while deductions are eliminated 
January 1, 1987. The timing difference 
actually imposes a tax increase on tax
payers in 1987, and will thereby delay 
for at least 1 year the economic bene
fits of reducing the rates. Further
more, the 1987 tax hike could stymie 
growth in 1987. Since there is a reve
nue pick-up in the first 2 years of this 
tax bill, I am hopeful that the confer
ees will use that revenue to finance 
the cost of rate reductions on January 
1, 1987. In my opinion, the out-year 
revenue loss associated with January 
l, 1987 rate cuts do not reflect the rev
enue that will flow from the growth 
that this bill will foster. 

In closing, I would again like to com
mend all of those who worked long 
and hard on developing this bill, and I 
encourage my colleagues to support its 
passage. 

Mr. PACKWOOD. Mr. President, I 
believe this unanimous consent has 
now been cleared on both sides. 

I ask unanimous consent that not
withstanding the unanimous-consent 
agreement entered into on June 19, 
with respect to H.R. 3838, that 45 min
utes prior to the final passage vote on 
H.R. 3838, there be time allotted in 
the following fashion, in the following 
order, for debate only: 10 minutes for 
Senator BRADLEY; 5 minutes for Sena
tor METZENBAUM; 5 minutes for the mi
nority leader, or his designee; 5 min
utes for the majority leader, or his 
designee; 10 minutes for the Senator 
from Louisiana [Mr. LONG], or his des
ignee; and 10 minutes for the Senator 
from Oregon [Mr. PACKWOOD], or his 
designee. 

Mr. MATSUNAGA. Mr. President, 
that request has been cleared on this 
side. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. MELCHER addressed the Chair. 
The PRESIDING OFFICER. The 

Senator from Montana. 
Mr. MELCHER. Mr. President, I 

have a statement I would like to make. 
I believe I will require somewhat less 
than the 15 minutes I have reserved. 

Mr. President, perhaps all this talk 
about taxes really started some years 
ago with Fritz Mondale. Fritz Mondale 
said in San Francisco, "I am going to 
raise your taxes." 

Where are you now, Fritz? Where 
are you when these taxes are going to 
be raised for a lot of people? 

President Reagan, as a candidate, 
said he would not raise taxes. As Presi
dent, he continues saying he is not 
going to raise taxes, but he submitted 
a tax bill and asks Congress to pass it 
that will raise taxes in 1987. 

The House Ways and Means Com
mittee worked out their tax bill-lo 
and behold, they also have additional 
taxes in it for 1987. 

Then the Senate Finance Committee 
gets its package together, and there 
are some big tax increases in it for 
1987-$22 billion, we are advised, of 
tax increases for 1987. 

How did that come about? 
Well, you all remember Rube Gold

berg, the fell ow who created contrap
tions. The Senate Finance Committee 
found him, they hired him, and they 
built this contraption, pulleys, gears, 
bells, whistles, a typically Rube Gold
berg-crafted contraption. 

They brought it to the floor and 
said, "This bill cannot be changed. 
This bill cannot have an amendment 
because that would make it collapse, 
and we can't have that because there 
are going to be 6 million of the very 
poor Americans taken off the tax rolls 
by this bill. 

Well, that sounds good. 
"Then we have a minimum tax," 

they said, "for corporations. And we 
are going to close loopholes for indi
viduals who escape paying taxes." 

Well, that sounds good. 
Also, there are only two tax rates of 

15 percent and 27 percent for individ
uals." 

That sounds good, just two rates. 
Then they say, "Those people who 

wear the black hats-you have seen 
them, the ones with passive tax shel
ters; we are going to close down those 
loopholes. We are going to eliminate 
those tax shelters." 

Sounds good. 
They also talk of simplicity and fair

ness. 
Sounds good, again. 
Well, before you tell your CPA you 

do not want him anymore, you better 
read this bill. 

Before you determine it is fair, you 
better look at it, have your CPA look 
at it, or H&R Block. But have some
body look at it. 

The committee said, "We have this 
bill constructed in such ~ way that if 
you remove this gear or this whistle or 
that bell or that pulley, like in any 
Rube Goldberg contraption, it all falls 
down, it comes apart. It all comes 
apart." 

They said "unravels." 
But they don't talk about ra1smg 

taxes in 1987. It has never been ex
plained by President Reagan, the 
House Ways and Means Committee, or 
the Senate Finance Committee, just 
why almost everybody's tax will have 
to go up in 1987. 

The IRS will be making out the W-2 
forms and schedules late in December, 
and everybody will see an extra cash 
bite in 1987. 

Would it make this tax bill come 
apart if we corrected this? Would it 
come apart and unravel, if most young 
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people on their own, just starting out 
with their first, second, or third job, 
did not have to pay more taxes? And 
that is what will happen. If this bill is 
not changed, most young people on 
their own, earning $10,000, will pay a 
little more taxes, not just in 1987 but 
1988 and afterward. 

Or the young married couple-must 
we take a bigger bite out of them be
cause we remove the marriage deduc
tion in the case where both young 
married people are working in one 
household? 

Really, will this thing all unravel for 
the retirees who have contributed and 
had taxes taken out of their contribu
tions during their working years, if we 
corrected this bill so that they don't 
have another income tax bite on them 
when they start drawing those pension 
funds out? That is double taxation. 
Will correcting this make the bill all 
unravel? 

What about retroactive taxes? 

D 1430 
You know, these are taxes that are 

in the bill that change the tax rules 
for years past. These are changes 
made in the middle of the game. Is 
that right? 

Will this bill really come apart? 
After all, what was all this talk about 
lowering taxes on the middle-income 
taxpayers because they are paying 
more than their share. Let us see. 
These middle-income people are going 
to pay more in 1987-everybody is. 
That is locked in there, unless it is 
changed somewhere along the line. It 
is not going to be changed here, in the 
Senate, as it should have been. But 
they are also going to pay more taxes 
in 1988 and afterward-that is, if you 
make more than $20,000 to $30,000, 
one out of four-that is 25 percent
are going to pay more. For those with 
$30,000 to $40,000 in income, 33 per
cent are going to pay more in taxes. 

Well, so much for promises. 
And what about IRA's? When you 

are already on a pension fund, forget 
about buying an IRA. Forget about 
that great incentive for saving. That is 
one of the most forward-looking, pro
gressive additions to the Tax Code of 
recent decades, encouraging Ameri
cans to save. Would this bill all unrav
el if we kept the IRA? 

Well, there may be a euphoria in 
this Chamber, and maybe all around 
this town inside the Beltway, generat
ed because of this Rube Goldberg con
traption-but it is hard to fool the 
American public. 

Let me talk about Roper's Public 
Opinion Poll, taken early this month, 
a national poll. What Roper found out 
is this: He described, early this month, 
the Senate committee bill in as glow
ing terms as we have heard from the 
Finance Committee. Then he asked 
the question: Do you want that or do 

you want to stay with present law? 
Yes or no. 

Fifty percent of the people polled 
said, they wanted to stay with present 
law. They said they did not want the 
Senate Finance Committee bill. 

Thirty-three percent of the people 
said they did not want to stay with 
present law, they wanted to have the 
Senate Finance Committee bill. Seven
teen percent said they did not know or 
they guessed it would be the same. 
They really had no opinion one way or 
the other. 

What is unusual about it is that 
Roper described this bill very well, 
with a lot of enthusiasm, letting them 
know the fine points. But 50 percent 
of the people said, no, they did not 
want it, they did not trust it. Only 33 
percent of the people polled said, yes, 
they want•~d it. 

Mr. President, there are a lot of 
people who, perhaps, worry as I do. 
They have looked at this bill and they 
have analyzed it to a certain extent. 
They have talked to CPA's, they have 
looked at studies of it. They wonder 
what it is doing to be basic industries 
of the United States. 

Mr. President, these basic industries 
of agriculture, forest products, and 
mining are down. They are not making 
any money. So, in one sense, they are 
not paying much in taxes because they 
are not making any money. But built 
into our Tax Code is what can prob
ably be described as tax incentives. 
Those tax incentives are important in 
capital formation. They are important 
in what the basic industries have to 
face if they are going to survive and 
recover. 

The big problem with the basic in
dustries is that there is no money for 
their commodities, because prices are 
so low. If they are going to recover, 
they are going to have to have capital 
formation. We wipe the incentive for 
capital formation out in this bill. 

They lose the opportunity for invest
ment tax credit. Then there is the 
question of capital gains. That is sig
nificant. That is an incentive. That too 
is repealed. 

So we have tax policy changes that 
are very far reaching. 

I mentioned H&R Block earlier. 
What is H&R Block's analysis of the 
bill? They say, on balance, it goes too 
far. 

Data Research, Wharton's, Manhat
tan Financial Institute and the Uni
versity of St. Louis have all analyzed 
the bill now, this month. They agree 
on four points: 

They agree that the result of the bill 
will be lower gross national product, 
less productivity, perhaps more unem
ployment and, fourth, a higher deficit. 

Could we do what needs to be done 
to the Tax Code without going so far? 
Could we adjust the Code so that the 
very poor will not pay any taxes? Yes. 
Could we get the minimum tax on cor-

porations and individuals that are es
caping paying tax? Yes. 

Yes, we can do these things and not 
clobber the basic industries or these 
other groups. We do not need double 
taxation on retirees-we can still have 
the IRA's. We can do all of these 
things without really causing the 
hurts and damages this bill will do to 
many working Americans. 

But there is one loophole in this bill 
that was not even touched-a big loop
hole. What about profits made over
seas by corporations that operate over 
there and admittedly have a good deal 
on their profits made there? Those 
loopholes stay just exactly the way 
they are. 

How about this capital formation? 
Where is it going to go as we make the 
changes in this bill? A lot of it will go 
in overseas investment. That results in 
lost jobs here, in the United States, 
and lost opportunities here, in the 
United States, and almost always re
sults in more imports. Is that the di
rection we really want to go in for the 
country? I think not. 

Finally, I think there is a large seg
ment of Americans that are entirely 
forgotten and ignored in this tax bill. I 
am talking about rural America. That 
area stretches from coast to coast, 
whether it is a fishing village or 
whether it is the small communities
the scores of thousands of small com
munities of rural America that serve 
the basic industries of this country, 
whether it is agriculture, those farm
ing communities and ranching commu
nities; whether it is mining towns serv
ing the miners; or whether it is those 
small towns and some not so small 
that serve the loggers and the sawtnill 
workers out across this country. 

They are going to be hurt because 
the basic industries are hurt. When 
you hurt those basic industries, you 
lose jobs; you cause liquidation; you 
cause businesses to go broke, farms to 
disappear, because the farmers have to 
move off and the ranchers have to 
leave after liquidation. And the com
munities shrink, and their schools. 
How many teachers do you need after 
your community has shrunk? And the 
hospitals; you have to let go some 
nurses. And how many doctors leave 
town? 

How many barbershops are closed? 
Does the feed mill stay open? How 
about implement dealers? 

That is what is being hurt when you 
clobber the basic industries of this 
country. It is not just the loggers, the 
miners, the farmers, and the ranchers 
who are hurt. It is all of rural Amer
ica. 

At the outset of the debate on this 
bill a couple of weeks ago, I said that I 
would measure this bill against how 
high and wide and deep the bill is and 
how fairly it treats Americans. This 
bill does not fairly and equitably treat 
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rural America, because it hurts the 
basic industries of this country. I shall 
not vote for it. I shall vote against it. 

And I shall vote against it based on 
those measurements. It is higher taxes 
for almost everybody in 1987, and cer
tainly higher taxes for the basic indus
tries of farming, ranching, forest prod
ucts, and mining if they come out of 
their tailspin, their downward tailspin, 
and start to recover. It will clobber 
them with higher taxes, the very 
people we should help. 

How wide is it? It does not do any
thing about closing the widest loop
hole that we have in the Tax Code. 
That is on foreign investment. So it is 
a backward step in that reg·ard. 

And how deep is it? It is just as deep 
as any Rube Goldberg contraption
one that will reach deeper in the tax
payers' pockets, and those very tax
payers who least can afford it, those 
very taxpayers who, we hope, will 
have the chance at economic recovery 
so that the entire economy of the 
United States could be in better shape. 

0 1440 
I vote against this bill. I vote "No" 

for all of these reasons. 
Mr. President, I yield the floor. 
Mr. MOYNIHAN addressed the 

Chair. 
The PRESIDING OFFICER. The 

Senator from New York. 
Mr. MOYNIHAN. Mr. President, our 

debate, which has in one sense ex
tended now over the better part of 18 
months, is drawing to a close. There is 
1 hour and 20 minutes before we will 
vote on the Tax Reform Act of 1986, 
and I think the passing of this legisla
tion will be recorded as a seminal 
event in the history of taxation, not 
just in our country, but in a subject 
that has bedeviled organized societies 
for many years. 

A number of fell ow Senators have 
spoken to aspects of this legislation 
which are new and important, some of 
which are not so much new as impor
tant. In that respect the reduction of 
tax rates, and in the number of rates, 
are changes in the tradition of the 
Tax Code-others like it have both 
found and lost favor over time. But 
there is one other measure, one par
ticular feature of this legislation con
tained in title XIV of the bill which 
has never appeared in our Tax Code 
and is altogether new-even among 
the myriad proposals that have arisen 
from the administration's Treasury I, 
Treasury II, and the bill that has been 
passed by the House. I refer to the de
ductibility of passive losses against 
positive income. This is the arrange
ment which, sooner or later, all tax 
shelters provide, and it has been a 
source of concern on the Finance 
Committee, in the Senate, I think in 
the Nation at large. Though there has 
been this concern about using tax 
shelter losses to reduce other income, 

still the decision to eliminate the de
ductibility of passive losses has come 
with a measure of swiftness that I 
think none of us anticipated. 

The central fact is that tax shelters 
were a pervasive but somewhat stable 
aspect of our Tax Code and our tax ar
rangements for several generations. It 
was only in the 1970's accelerated by 
what events I do not think any of us 
can say with certainty. It may be that 
a measure of sophistication about the 
Tax Code came into being when per
sons learned of an opportunity they 
did not know about. Then, indeed, in 
1981 even as we closed a set of tax 
shelters that were known as commodi
ty tax straddles we set in place a de
preciation system that made possible, 
in combination with tax credits of 
other kinds, limited partnerships 
which could produce very large nomi
nal paper losses in very short periods 
of time. The 1981 legislation made it 
much easier to shelter income, and to 
a degree that had not been previously 
known. The practice spread to an 
extent that had not previously been 
known. 

Time and again in our Finance Com
mittee deliberations, not just privately 
but in public, one or another of our 
members would speak of having a con
versation with a constituent who 
would say, "You know, I pay taxes but 
I'm the only person I know who does." 

And we have one witness to the 
problem in a real position to know
the previous Commissioner of Internal 
Revenue, Mr. Roscoe Egger, who has 
just retired and taken the great 
regard, I think, of the Finance Com
mittee with him. In, an interview in 
the New York Times in March 1984, 
Commissioner Egger was asked what 
was the one thing he would most like 
to change in the tax system. 

This was his response, and I quote; 
I would go back and look at the whole 

question of the ability to offset losses from 
one type of business activity against income 
that is totally unrelated. 

Commissioner Egger, a man of con
siderable experience and reputation, 
had seen the Internal Revenue Serv
ice's audit workload of tax shelter 
cases nearly double in 4 years. 
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Indeed, one of the aspects of this 

legislation-one of the byproducts, we 
hope-will be to free up a huge por
tion of the ranks of auditors of the In
ternal Revenue Service who now do 
nothing but chase the newest tax shel
ters around and around and around, 
some of which are caught, most of 
which are not. Most tax shelters are 
perfectly legal, in any event. The fact 
that so much of the Service's re
sources must deal with the marginally 
questionable ones only suggests how 
pervasive this pattern has been. 

In this bill, we introduce the distinc
tion which Commissioner Egger posed 

and which we have been dealing with 
on the committee in one form or an
other for the last 4 years. 

The proposal originates with the 
New York State Bar Association tax 
section. I introduced it in 1983 as a 
feature that would affect the calcula
tion of the minimum tax. That is to 
say, persons who had managed to zero 
out-or nearly so-their tax liability 
under present arrangements would 
eventually have to pay a minimum 
tax-some tax, no matter how large 
their income, you might say. In order 
to obtain that result, the measure 
sought to forbid the use of passive loss 
deductions the purposes of the mini
mum tax computation. 

That feature was reintroduced in 
this 99th Congress by myself and the 
Senator from Rhode Island [Mr. 
CHAFEE]. In the deliberations in the 
Finance Committee this year, it was 
decided that rather than provide this 
as a provision in the calculation of the 
minimum tax, we would raise it to the 
level of a principle of taxation in the 
entire Tax Code, that henceforth pas
sive losses could not be deducted from 
active income. 

The principle puts a passive investor 
in a limited partnership in a position 
that is essentially no different from 
that of a person who invests in stock 
in a corporation. If the stock goes 
down during the year, or the corpora
tion has losses, he cannot take those 
losses off his income tax. This new 
proposal says you do not take off your 
nominal losses from feedlots, railroad 
cars, barges, apartment buildings, 
almond groves-the list goes on and 
on-until you have actually realized 
them-made the money or lost the 
money, by disposing of your invest
ment. 

Mr. President, a very limited form of 
this provision exists in the House bill, 
but only as part of the minimum tax. 
It does not appear in any of the tax 
return proposals sent to us by the 
President. Therefore, one of the great 
challenges of our conferees will be to 
hold on to this feature in title 14 of 
our bill. It is absolutely the heart of 
tax fairness in this country, requiring 
persons to pay tax on their real 
income, not to avoid it by artificial 
passive losses. 

I see that the majority leader has 
risen, and I certainly do not wish to 
keep him from speaking in these final 
moments, but I did wish to call atten
tion to this singular provision which 
was adopted by the core group in its 
early debates and for which we are 
very much indebted to the staff of the 
Joint Committee on Taxation, which 
saw the potential in revenue of such a 
measure. We phase it in so that the 
actual gains are not so great in this 
legislation. But were we to put this 
principle in operation in its fullest 
form immediately, as it will be in 4 
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years' time, we would gain $50 billion 
over the period of the tax bill. That is 
a measure of the tax avoidance now· 
taking place and a measure of impor
tance of the bill. 

This will be the last occasion on 
which I speak on this subject on this 
part of the cycle, so I would not want 
to sit down without expressing, for my 
part, what I think would be the judg
ment of any member of the Finance 
Committee, our great gratitude to the 
members of the Joint Committee on 
Taxation, and in particular its chief of 
staff, Mr. David Brockway. The joint 
committee staff has been known to 
ref er to themselves as the "anony
mous drones of tax reform," and I 
shall not here invade that status. Yet 
they have been the indispensible help
mates of the enterprise. 

On the Finance Committee staff, we 
have the extraordinary, able leader
ship of Bill Diefenderfer, with the 
girth and the stamina of the first mate 
of an old "Yankee Clipper." I have 
seen him "stand on deck" in the com
mittee sessions some 18 hours, and it 
never occurred to him to sit down. 

Our chief tax counsel, John Colvin 
has been an example of support and 
courage, as has been Bill Wilkins, who 
is the chief of staff for the minority. 
They have brought together a bill of 
such compelling quality that it was re
ported by the committee unanimously. 

It remains only for me to express my 
admiration and affection for our chair
man, Senator PACKWOOD, for whom we 
have extraordinary regard, and our 
always formidable, always willing and, 
in the end, daringly adventurous and 
innovative ranking minority member, 
the Senator from Louisiana [Mr. 
LoNG]. 

Mr. President, I yield the floor. 
Mr. NUNN. Mr. President, I would 

like to address a question to the distin
guished chairman of the Senate Fi
nance Committee. Oglethorpe Power 
Corp., an electric membership cooper
ative operating in Georgia, has 
planned and hopes to enter into a sale 
leaseback transaction on a generating 
plant. This plant is under construction 
pursuant "to a binding contract in 
effect prior to March 1, 1986. The pur
pose of the question is to clarify the 
interpretation of transitional rules re
lating to the required timing of such a 
sale leaseback transaction. The lan
guage of the bill provides that a sale 
leaseback must take place within 90 
days after the in-service date of the 
qualified property. Is it correct to in
terpret the transitional rules to mean 
that a sa e leaseback transaction is al
lowed to occur on any date prior to 
and including the in-service date, as 
well as on any of the first 90 days im
mediately following the in-service 
date? 

Mr. PACKWOOD. The Senator 
from Georgia is correct in his interpre
tation. The binding contract transi-

tional rule provides that if a taxpayer 
such as Oglethorpe sells, prior to its 
in-service date, qualified property that 
is being constructed pursuant to a 
binding contract in effect as of March 
1, 1986, the provisions of the bill do 
not apply to the property in the hands 
of the transferee. The special sale 
leaseback transitional rule extends the 
allowable sale date with respect to 
such a transaction to any date within 
90 days after the in-service date. Tfius, 
Oglethorpe's proposed sale leaseback 
transaction will not be subject to the 
provisions of the bill if it takes place 
on any date prior to and including the 
in-service date or on any of the first 90 
days immediately following the in
service date. 

Mr. MATTINGLY. I wish to join my 
colleague, the distinguished Senator 
NuNN, in thanking the distinguished 
chairman of the Senate Finance Com
mittee for making this clarification. As 
a rapidly growing State, Georgia is 
heavily dependent on increased power 
supply. The project to which my col
league refers is of tremendous eco
nomic importance to our State. We 
join together in expressing our appre
ciation. 

Mr. TRIBLE. As you know, the 
House Ways and Means Committee 
report accompanying H.R. 3838 con
tains some commentary on section 
264(a)(2) of the code concerning limi
tations on the deductibility of interest 
on life insurance loans. One observa
tion in that report states that that sec
tion's limitation "applies to all con
tracts other than those where the 
nonpayment of premiums would cause 
the policy to lapse." It is my under
standing that thts observation is an in
correct recitation of current law, and 
would improperly deny the deduction 
for interest on loans under universal 
life insurance policies. Neither the Fi
nance Committee's version of H.R. 
3838, nor the Finance Committee's 
report accompanying the bill, address
es this issue. I want to make certain 
that our silence does not evidence ap
proval of the import of this language. 

Mr. PACKWOOD. The Senator is 
correct. The language ref erred to in 
the House report is an overbroad 
statement to the extent that it sug
gests that universal life insurance poli
cies are always treated as single premi
um contracts. Of course, this is essen
tially a transition issue for individual 
taxpayers under the Senate bill be
cause the bill would eliminate the de
duction for interest on consumer 
loans. 

Mr. COCHRAN. Reserving the right 
to off er an amendment, I would like to 
ask one question concerning section 
1216<e><6> of the bill, as it relates to 
qualified offset arrangements. The bill 
permits an employer to maintain a 
qualified offset arrangement if the 
employer maintains such arrangement 
on April 16, 1986. I wish to clarify that 

if the employer maintains such an ar
rangement on April 16, 1986, all em
ployees who become eligible to partici
pate after such date, for example, due 
to an extension of the arrangement to 
union employees, or the extention to 
subsidiaries, divisions or similar busi
ness units which become a member of 
the employer's controlled group after 
such date, may be covered under the 
offset arrangement. 

Mr. PACKWOOD. An amendment is 
unnecessary because the committee in
tends that the offset arrangement 
may be extended in such cases. Howev
er, the arrangement could not be ex
tended to the members of a controlled 
group of corporations that acquired 
control of the controlled group main
taining an arrangement on April 16, 
1986. Thus, the acquiring group could 
not adopt the offset arrangement, but 
the acquired group could continue 
such arrangement. Is that acceptable? 

Mr. COCHRAN. It is. 
Reserving the right to offer an 

amendment, I would like to ask one 
question concerning section 1216(e)(6) 
of the bill as it relates to qualified 
offset arrangements. The provision in 
the bill permits an employer to consid
er benefit accruals under the defined 
benefit plan as matching contributions 
under such rules as the Secretary of 
Treasury may prescribe. Is it correct 
that an employer may in its discretion 
aggregate accurals under a defined 
benefit plan, pursuant to such rules as 
the Secretary of Treasury may pre
scribe, in testing matching contribu
tions? 

Mr. PACKWOOD. The committee 
intends that an employer may in its 
discretion count such accruals in test
ing for discrimination, but such em
ployer is not required to do so. 

Mr. MATHIAS. The National 
Cancer Institute maintains a Govern
ment-owned, contractor-operated facil
ity in Frederick, MD, the Frederick 
Cancer Research Facility. The em
ployees employed in this facility are 
currently covered by a qualified offset 
arrangement consisting of a cash or 
def erred compensation arrangement 
and a defined benefit plan. This plan 
is identical to that described m section 
1216Ce)(6) of the committee bill. Sec
tion 1216(e)(6) would permit these 
plans to meet the requirements of sec
tion 401(k)(4) of the Internal Revenue 
Code as amended by this bill provided 
that the plan meets several tests. The 
plan maintained at the Frederick 
Cancer Research Facility meets all of 
these requirements. However, there is 
an ambiguity in the committee passed 
bill which I would like the chairman 
of the Finance Committee to address. 
Under the bill the qualified offset ar
rangement must satisfy these condi
tions "with respect to the employer 
maintaining the arrangement on April 
16, 1986, and at all times thereafter." 
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As I noted earlier, the Frederick 

Cancer Research Facility is a Govern
ment-owned, contractor-operated facil
ity under the National Cancer Insti
tute. The current contractor is Pro
gram Resources, Inc. This contractor 
has operated the facility since 1982, 
under a contract that expires in 1987. 
Normally, the National Cancer Insti
tute holds a new competition for the 
contract to operate this facility every 
5 years. 

In 1982 when the current contractor 
won the contract competition to oper
ate this facility the Government deter
mined that in order to facility contract 
recompetitions, and to minimize costs 
to the Government, a pension plan 
should be designed to address the par
ticular needs of the employees of the 
Frederick Cancer Research Facility. 
The intention was to create a pension 
program that would remain in effect 
regardless of changes in contractor or
ganizations which may occur over time 
as a result of the competitive contract
ing process. I would also point out that 
the facility is operated on a cost-plus 
basis. The pension plan currently in 
effect was developed under this cost
plus contract so any changes would in
volve direct costs to the Government. 
In addition, any changes would ad
versely impact the employees of the 
facility since, because .of their special 
skills, they tend to remain at the facil
ity regardless of which company is 
acting as the contractor administering 
the facility. 

I am concerned that if there is a 
change in the contractor, the plan 
would no longer be within the scope of 
section 1216Ce)(6) of the bill because 
the new contractor would not be con
sidered the employer maintaining the 
arrangement on April 16, 1986. Could 
the Senator from Oregon provide any 
guidance on the impact of this provi
sion of the bill in these circumstances? 

Mr. PACKWOOD. In response to 
the statement of the Senator from 
Maryland CMr. MATHIAS], it was the 
committee's intention that an employ
er who currently maintains a qualified 
offset arrangement should be allowed 
to continue to maintain such an ar
rangement for its employees. I believe 
that in the situation you have de
scribed, the committee intended that 
individuals employed at the facility, 
without regard to the contracting or
ganization, should be eligible to par
ticipate in the qualified offset arrange
ment since it was those individuals we 
wished to protect. Thus, the "employ
er" maintaining the arrangement on 
April 16, 1986, in the case of individ
uals working at the National Cancer 
Institute Frederick Cancer Research 
Facility, would be the facility itself, 
without regard to the particular con
tractor in charge of the facility oper
ations. 

Mr. MATHIAS. I thank the Senator 
from Oregon for his clarification of 
the committee's intent. 

Mr. MATTINGLY. I would like to 
address some comments to the distin
guished chairman of the Finance Com
mittee. As the Senator from Oregon is 
aware, on May 9, 1985, the board of di
rectors of Fort Howard Paper Co. 
passed a resolution committing the 
company to the construction of one of 
the largest North American industrial 
projects in 1985, a $1 billion paper mill 
in Effingham County, GA. The mill, 
which will recycle wastepaper and 
manufacture tissue, towel, and napkin 
products, is a long-term construction 
project which will not be completed 
until 1992. Fort Howard's commitment 
to this project far predates H.R. 3838, 
yet due to the pending tax reform leg
islation the project will be unable to 
receive investment tax credits. Fort 
Howard's commitment to build the Sa
vannah River mill cannot be retracted 
to offset the investment tax credits. 
Building a paper mill is an unstoppa
ble project. 

The House of Representatives and 
Senate Finance Committee have rec
ognized the fundamental fairness and 
equity of providing transition rules to 
grant relief from the harsh conse
quences of changes in the tax law. 
Such relief is granted in those cases 
which taxpayers have relied upon ex
isting law in making financial commit
ments and have acted and commited 
their resources before changes in the 
tax law became imminent. Such is the 
case of Fort Howard. 

I would like to ask the chairman for 
his assistance during conference in 
working to ensure that this worth
while project is treated fairly and in
cluded as a transition rule. 

Mr. PACKWOOD. I appreciate the 
Senator from Georgia bringing this 
important matter to my attention. I 
might add that he has been working 
long and hard with me on this project, 
as well as other matters in this tax 
reform bill of interest to his State of 
Georgia. I can assure the Senator that 
I will consider the problems that are 
facing Fort Howard as we go into con
ference with the House of Representa
tives, and will do all I can to ensure 
that Fort Howard is treated fairly and 
equitably. 

SUBSCRIPTION SERVICES 

Mr. GRASSLEY. I rise to clarify the 
committee's intent as it pertains to the 
application of the installment sales 
rules of sections 311 and 312 of the 
bill. Specifically it was the committee's 
intention to restrict the application of 
the change in the installment sales 
rules to the sale of tangible personal 
or certain real property and not the 
sale of a service. 

Wouldn't it be correct to say that it 
was not the intention of the commit
tee to apply the installment sales rules 
in sections 311 and 312 of the bill to 

the sale of a service, such as a maga
zine subscription service, but only to 
the sale of tangible personal property 
and certain real property? 

Mr. PACKWOOD. That would be a 
correct interpretation of the commit
tee's intent. 

TECHNOLOGY TRANSFER 

Mr. DECONCINI. Mr. President, I 
send to the Chair an amendment. 
Title XIII of the Finance Committee's 
amendment to H.R. 3838, includes a 
number of changes to the Tax Code 
relating to research and development. 
I strongly support the committee's de
cision to include, in particular, those 
amendments designed to increase re
search activities at universities and fa
cilitate the interrelationship between 
universities and private companies. 
However, in order to completely carry 
out the intent of the committee in ap
proving this provision, a technical cor
rection amendment is needed to facili
tate further the transfer of the tech
nology developed through university 
research to the marketplace. 

In my State, a nonprofit, tax-exempt 
organization was formed in 1913, prior 
to the enactment of the 1969 private 
foundation rules, to provide grants 
and technology transfer services to 
universities and other tax-exempt re
search centers at no cost to those cen
ters. In order to allow the technology 
transfer program to be operated in a 
more efficient manner outside the pri
vate foundation rules, the foundation 
will transfer the program to a taxable 
but still nonprofit organization. My 
amendment will facilitate the transfer 
of these assets by clarifying that the 
chapter 42 penalty taxes will not be 
assessed on this transaction. The pri
vate foundation has also submitted a 
ruling to the IRS on the issue of 
whether this trans! er would subject it 
to the chapter 42 penalty taxes. 

Mr. President, because my amend
ment is intended to clarify the intent 
of the Congress in this area, I would 
like to ask the distinguished chairman 
of the Finance Committee what his 
understanding is of the committee's 
intent with the respect to technology 
transfers in this bill, and also, the 
Congress' intent with respect to tech
nology transfers in this bill, and also, 
the Congress' intent with respect to 
the private foundation rules as they 
impact organizations that provide 
technology transfers services in fur
therance of their tax-exempt pur
poses. 

Mr. PACKWOOD. I thank the Sena
tor from Arizona. During the Finance 
Committee's deliberations on the tax 
bill, we clearly intended to foster ex
panded transfers of technology be
tween universities and the market
place when we specifically approved 
the new university basic research 
credit under section 130l<d> of the bill. 
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The amendment proposed by the 

Senator from Arizona is intended to 
clarify that chapter 42 penalty taxes 
would not apply to a transfer of assets 
from a private foundation providing 
technology transfer services to an
other nonprofit, but taxable entity 
formed to provide these services in 
furtherance of the foundation's 
exempt purposes. The amendment 
would also further the committee's 
goal to facilitate technology transfers 
already incorporated in the bill. 

This amendment, however, is unnec
essary, since current law is not intend
ed to impose the chapter 42 penalty 
taxes under these circumstances. 

Mr. DECONCINI. I thank the chair
man. Based upon this clarification, I 
withdraw my amendment. 

Mr. DURENBERGER. The bill con
tains a rule to address the inequity 
suffered by a certain mutual life insur
ance company by permitting it to sepa
rate certain of its nonparticipating 
business in a stock life insurance com
pany. As one of the conditions to such 
treatment, the bill provides that the 
stock life insurance company cannot 
take a deduction for any policyholder 
dividends. It is my understanding that 
reasonable administrative and market
ing fees paid to a group policyholder 
would not be treated as policyholder 
dividends. 

Mr. PACKWOOD. The Senator's un
derstanding is correct. 

SUPPLY OR SERVICE CONTRACTS TRANSITION 
RULE FOR THE INVESTMENT TAX CREDIT 

Mr. MATSUNAGA. I would like to 
ask the distinguished managers of the 
bill, the Senator from Oregon and the 
Senator from Louisiana, to clarify the 
supply or service contract transition 
rule. Section 202(d)(3) of the bill es
tablishes a transition rule for purposes 
of depreciation and the investment tax 
credit. It is my understanding that the 
proposed depreciation and investment 
tax credit changes do not apply to 
property readily identifiable with and 
necessary to carry out a written 
supply or service contract which the 
parties have made legally binding by 
the qualification date. 

The committee report explains that 
this transition rule covers situations 
where the written binding contract re
quires the construction or acquisition 
of property, but the contract is not be
tween the person who will own the 
property and the person who will con
struct or supply the property. Is this 
Senator's understanding correct, that 
the transition rule would cover a tax
payer who entered into a written bind
ing power sales contract by the qualifi
cation date and is required to con
struct or have constructed facilities 
that will produce the power necessary 
to fulfill this contractual obligation? 

Mr. PACKWOOD. The Senator is 
correct. 

Mr. LONG. The Senator is correct in 
his understanding. 

Mr. MATSUNAGA. I would like to 
ask the bill managers to clarify an
other point. The supply or service con
tract transition rule requires that the 
property be readily indentifiable with 
and necessary to carry out the con
tract. The committee report explains 
that the specifications and the amount 
of the property must be readily ascer
tainable from the terms of the con
tract or from related documents. 

Is this Senator's understanding cor
rect that the requirement is met when 
a binding power purchase contract 
specifies the type of generating equip
ment in terms of primary energy 
source and specifies the amount of 
generating equipment in terms of total 
generating capacity of the turbines 
necessary to produce the contracted 
power? In other words, the rule does 
not require the technical details of the 
generating property to be spelled out. 

Mr. PACKWOOD. The Senator 
from Hawaii is correct. 

Mr. LONG. The Senator's under
standing is correct. 

Mr. MATSUNAGA. I thank the dis
tinguished managers of the bill for 
their clarifications. 

Mr. BENTSEN. Mr. President, there 
are many areas in the pending tax bill 
that must be refined in the upcoming 
conference with the House on this leg
islation. One area that I believe we 
should give more attention to in con
ference is the taxation of the land title 
insurance industry. 

The provisions in both the Senate 
and House bills relating to property 
and casualty insurance company tax
ation also swept in title insurers. I am 
concerned that certain of these pro
posed changes would impose a sub
stantial burden on the title industry. 

I would like to ask the distinguished 
Finance Committee chairman if I can 
receive some assurance that the 
Senate conferees will give this issue 
additional consideration and seek to 
make any refinements necessary to 
ensure that title insurers are treated 
fairly in the final version of this legis
lation. 

Mr. PACKWOOD. I am pleased to 
assure my good friend from Texas 
that we will carefully reexamine the 
land title issue in conference and seek 
to make any appropriate refinements. 

401 <k l & RURAL ELECTRICS 

Mr. BOREN. Mr. President, I wish 
to engage my colleague from Oregon 
in a colloquy to clarify an important 
provision in the bill. 

Mr. President, the bill provides that 
certain pension plans of rural electric 
cooperatives may incorporate 40l<k) 
arrangements. Most rural electric co
operatives have adopted pension plans 
through participation in a master pen
sion plan sponsored and maintained by 
their national association. This bill 
permits the incorporation of a 40Hk> 
arrangement into that existing master 
pension plan. 

I understand that a master plan 
with a 40l<k) arrangement would not 
presently be accepted for an opinion 
letter ruling by the Internal Revenue 
Service. Because of the structure of 
master pension plans, such a ruling is 
necessary before a 401<k) arrangement 
is made available to rural electric co
operatives on a national basis through 
a master pension plan. 

My question of the gentleman is, 
What is the appropriate action the In
ternal Revenue Service should take 
concerning this matter, once this legis
lation is enacted? 

Mr. PACKWOOD. It is expected 
that a master pension plan sponsored 
or maintained by a rural electric orga
nization will be accepted by the Inter
nal Revenue Service for opinion let
ters after the enactment of this bill. 

Mr. BOREN. I thank the Senator 
for clarifying this matter. 

Mr. GORTON. I rise on behalf of 
myself and Senator CRANSTON to ex
press my concern regarding the tax 
treatment of high technology scientif
ic and computer-linked instruments. 
These state-of-the-art instruments in
clude analytical instruments and other 
instruments designed to function to
gether with computers in their normal 
application. Their emerging use 
throughout a broad range of indus
tries for research and product design, 
quality control, and regulatory compli
ance constitutes a major technological 
development. They help American 
companies to develop and manufac
ture better and newer products and 
therefore to compete more effectively 
in world markets. 

Because these instruments incorpo
rate computer technology in their 
design and use and because of the 
rapid pace of technological change 
that affects computers and a broad 
range of high technology products, 
high technology instruments rapidly 
become technologically obsolete. 
Every 3 or 4 years new generations of 
instruments are developed which do 
more sophisticated tasks at a faster 
rate and a lower cost. 

Under the Finance Committee bill I 
understand these instruments are 
treated as general industry assets and 
are depreciated over a single life for 
all equipment used in a particular in
dustry rather than a separate life for 
the instruments themselves-which 
studies show is approximately 5 years. 
Thus, for example, instruments used 
in specific industries such as petrole
um refining and food processing are 
depreciated over 10 years under the 
regular income tax. Similarly, under 
the minimum tax, high technology in
struments are generally depreciated 
over periods as long as 15 or 18 years
even though their economic life is 
about 5 years. This treatment of in
struments is in contrast to the treat
ment of computers and certain tele-
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communications equipment which 
have a separate 5-year class under the 
bill. 

Because obtaining treatment more 
comparable to computers is of major 
importance to U.S. companies that 
manufacture high-technology instru
ments for the U.S. market, I have seri
ously considered an amendment which 
would provide a separate depreciation 
class for high-technology scientific 
and computer-linked instruments. 
However, my real concern is that the 
issue ultimately be resolved in the con
ference between the House and the 
Senate on the tax bill. Thus, if Chair
man PACKWOOD, on behalf of the 
Senate conferees, can indicate that he 
will exercise his best efforts to resolve 
this issue favorably in conference, I 
will forgo offering any amendment. 

Mr. PACKWOOD. I fully under
stand and appreciate the issue which 
the Senator from Washington address
es. Like computers, semiconductor 
manufacturing equipment and many 
types of telecommunications equip
ment, high-technology instruments 
are affected by the rapid pace of tech
nological change, and in fact have very 
short, useful lives. They should be per
mitted depreciation which reflects 
their short lives. Accordingly, it is my 
hope that in conference the House 
conferees can be persuaded to permit 
the establishment of a separate depre
ciation class for these instruments 
that provides tax treatment compara
ble to that provided for computers and 
other high-technology equipment 
under both the regular income tax and 
the minimum tax. There is plenty of 
room within the rules relating to the 
scope of conference to achieve this 
result, and I can assure the Senator 
that I and the other conferees will do 
our best to achieve it. 

Mr. GORTON. The Senator from 
California and I am most grateful to 
the chairman for his interest and com
mitment to this important issue. 
Given his statement, I believe that an 
amendment is not necessary, and I 
look forward to seeing the issue re
solved favorably in conference. 

ELIGIBILITY OF CERTAIN SOFTWARE 
DEVELOPMENT COSTS FOR THE R&D CREDIT 

Mr. DANFORTH. Mr. President, I 
would like to address two questions to 
the distinguished chairman of the 
Committee on Finance CMr. PAcK
wooDl concerning the definition of 
qualified research expenditures for 
purposes of the incremental research 
tax credit, which is extended for 4 
years under the committee amend
ment. 

The amendment generally does not 
provide rules for determining the 
credit-eligibility of costs of developing 
new or improved software that differ 
from the rule for determining the 
credit-eligibility of costs of developing 
new or improved hardware. In either 
case, for example, the requirement re-

lating to a process of experimentation 
must be satisfied, and the exclusions 
from credit-eligible research apply to 
both hardware and software activities. 
However, under a specific rule in the 
committee amendment, research with 
respect to computer software that is 
developed by or for the benefit of the 
taxpayer primarily for the taxpayer's 
own internal use is ineligible for the 
credit except to the extent provided in 
Treasury regulations, or except where 
the software is used in qualified re
search undertaken by the taxpayer or 
in a production process involving a 
component that qualifies for the 
credit. Thus, the costs of developing 
software are not eligible for the credit, 
for example, when the software is de
veloped primarily for internal use in 
general and administrative functions
such as payroll, bookkeeping, person
nel management, or inventory con
trol-except to the extent permitted 
by Treasury regulations. 

My first question involves the situa
tion where the taxpayer is not devel
oping computer software primarily for 
the taxpayer's own internal use, but 
where for business reasons the taxpay
er tests the software in its own busi
ness prior to any field testing and 
prior to subsequent commercial pro
duction for sale or licensing. It is my 
understanding that if the taxpayer 
can establish that it is not developing 
the software product primarily for its 
own internal use, but is developing the 
product for sale, lease, or licensing to 
customers, then testing of the soft
ware by the taxpayer in its own oper
ations prior to production or licensing 
does not subject the software to the 
specific rule in the committee amend
ment that applies to internal-use com
puter software. Is my understanding 
corre ,~t? 

Mr. PACKWOOD. The Senator 
from Missouri [Mr. DANFORTH] is cor
rect. It is the committee's intent that 
where for business reasons a taxpayer 
that is developing software tests the 
software in its own business prior to 
the beginning of commerical produc
tion, the taxpayer's internal testing 
activities conducted for a period 
needed for testing and evaluating the 
product would not trigger the specific 
rule applicable to internal-use comput
er software if the taxpayer can estab
lish that it is not developing the soft
ware product primarily for its own in
ternal use, but is developing the prod
uct for sale, lease, or licensing to cus
tomers. 

For example, assume that a comput
er company develops a new inventory 
control software package that is not 
designed for purposes of the compa
ny's own use, but for purposes of sale, 
lease, or licensing to manufacturers. 
The new software is intended to 
reduce inventory costs of manufactur
ing businesses through more efficient 
tracking and control of raw materials 

and components used in manufactur
ing and more efficient storage of in
ventory items. 

After initial development of the 
package, but prior to sale, lease, or li
censing to customers, the company de
cides to install the package in its own 
manufacturing processes, in order to 
evaluate its effectiveness in actual op
eration. After evaluating the effective
ness of the new software package and 
incurring additional development costs 
to improve the package further, the 
company sells, leases, or licenses the 
software to unrelated customers. Be
cause the software is not designed for 
the company's own use and because 
the software after development and 
testing was sold, leased, or licensed to 
unrelated customers, the special rule 
in the committee amendment applica
ble to internal-use computer software 
development costs would not apply 
with respect to the inventory control 
software package in this example. 

Mr. DANFORTH. My second ques
tion involves the situation where the 
taxpayer develops a package of soft
ware and hardware together as a 
single product, of which the software 
is an integral part, where the product 
is used directly by the taxpayer in its 
trade or business in providing to cus
tomers technological services-as con
trasted with consulting, accounting, 
banking, or other personal services. I 
would like the chairman to clarify how 
the specific rule concerning internal
use computer software relates to the 
development costs of such a software
hardware package. 

Mr. PACKWOOD. The specific rule 
in the committee amendment under 
which internal-use computer software 
generally is ineligible for the incre
mental research tax credit-except to 
the extent permitted by Treasury reg
ulations-does not apply to the devel
opment costs of a new or improved 
package of software and hardware de
veloped together by the taxpayer as a . 
single product, of which the software 
is an integral part, that is used direct
ly by the taxpayer in providing tech
nological services in its trade or busi
ness to customers. For example, the 
specific rule would not apply where a 
taxpayer develops together a new or 
improved high technology medical or 
industrial instrument containing soft
ware that processes and displays data 
received by the instrument, or where a 
telecommunications company develops 
a package of new or improved switch
ing equipment plus software to oper
ate the switches. In these cases, eligi
bility for the incremental research tax 
credit is to be determined by examin
ing the combined hardware-software 
product as a single product, and thus 
the specific rule applicable to internal
use computer software would not 
apply to the combined hardware-soft
ware product. 
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Mr. DANFORTH. I thank the distin

guished chairman for his clarification 
of these two matters. 

Mr. ARMSTRONG. In addition to 
reducing the deductibility of business 
meal expenses and entertainment ex
penses, from 100 percent to 80 percent, 
the Finance Committee also tightened 
the compliance requirements for de
ductibility of the business meal. Under 
the Finance Committee proposals, in 
order to be deductible, the business 
meal must have "a clear business pur
pose currently related to the active 
conduct of a trade or business." 

My question, is whether the deduct
ibility of entertainment expenses will 
continue to be governed by current 
law. That is, to be deductible, ex
penses, such as food or beverages pro
vided for hospitality rooms, recep
tions, dinners, or theater and sporting 
events will still be deductible if they 
are directly related to, or associated 
with a substantial and bona fide busi
ness discussion. 

Mr. PACKWOOD. That is correct. 
In addition to reducing the deductibil
ity in these areas from 100 percent to 
80 percent, the legislation provides a 
stricter standard for the business 
meal. The legislation does not change 
the standards for deductibility estab
lished for entertainment expenses in
cluding food or beverage expenses 
which fall into that category. Such 
items, of course, will be only 80 per
cent deductible. 

Mr. ARMSTRONG. I thank the 
chairman for his clarification and wish 
to assure him that I support the com
pliance changes which provide for a 
more strict standard than current law 
for deductibility of business meals. 

Mr. Chairman, in reading the com
mittee report, I am concerned that the 
committee's intent is not fully devel
oped. For example, an overzealous reg
ulator might decide that restaurateurs 
providing meals to their own employ
ees, a standard industry practice, 
might not fall within the provision for 
employer provided meals excludable 
under section 132, relating to de mini
mis fringes. 

Mr. PACKWOOD. Of course the 
committee does not intend to limit the 
deductibility of such meals. Meals pro
vided restaurant employees by their 
employers would be considered de min
imis fringe exceptions and this is what 
the committee intended. 

Mr. ARMSTRONG. I thank the 
chairman for his help in this matter. 

Mr. CHILES. Mr. President, I would 
like to engage the distinguished chair
man of the Finance Committee in a 
colloquy regarding material participa
tion under the loss limitation rules for 
"passive activities" as it relates to 
citrus groves. 

In the Senate report accompanying 
the tax bill, the deduction of losses is 
to be disallowed under title XIV, sub
title A for any activity in which the 

taxpayer does not materially partici
pate on a regular, continuous and sub
stantial basis. The committee report 
goes on to state that a taxpayer work
ing full time elsewhere as an employee 
or in a professional service business is 
less likely to materially participate in 
a general partnership or S corporation 
which is engaged in a business involv
ing orange groves than a taxpayer 
whose primary business is the growing 
of oranges. 

I believe it should be clear that the 
material participation criterion can be 
met by the taxpayer who works else
where as an employee or in a prof es
sional service business if he or she par
ticipates actively in the management 
decisions concerning the citrus grove. 
This would include planting, grove 
care, maintenance, harvesting, and the 
negotiation of contracts for sale of the 
fruit decisions. 

The nature of the citrus business is 
such that the assistance of experi
enced, grove care professionals in the 
daily operation of the grove is essen
tial, even when the owning partici
pants are involved in most of the im
portant operational decisions. Fur
thermore, many active citrus grove 
owners are also owners and operators 
of other agricultural enterprises. 
When a taxpayer is also engaged in a 
business other than growing citrus 
fruit, he or she should not be fore
closed from meeting the material par
ticipation standard solely because of 
his or her noninvolvement in the day
to-day physical labor connected with 
citrus grove management. 

Would the distinguished chairman 
of the Finance Committee agree that 
as long as these citrus grove owners 
are making regular decisions about the 
management and upkeep of their 
groves and are participating in the sale 
of their fruit, they should be allowed 
to utilize the deductions from citrus 
ownership even though they :may be 
employed elsewhere? 

Mr. PACKWOOD. The Senator is 
correct. Whether or not a taxpayer is 
materially participating in an activity 
will depend upon the amount of time 
and extent of the taxpayer's involve
ment in the activity. The taxpayer is 
not necessarily required to be involved 
in the day-to-day physical labor. How
ever, the taxpayer must be involved 
substantially in management deci
sions, giving independent input and 
exercising independent judgment with 
regard to the operations of the activi
ty. 

Mr. PRYOR. My question relates to 
section 1702 of the bill which excludes 
from unrelated trade or business 
income revenues from the use of a tax
exempt organization's mailing list by 
another such organization. Am I cor
rect that section 1702 which specifical
ly exempts certain such revenues from 
the tax on unrelated business income 
in the future carries no inference 

whatever that mailing list revenues 
beyond its scope or prior to its eff ec
tiveness should be considered taxable 
to an exempt organization? 

Mr. PACKWOOD. The Senator 
from Arkansas is correct. 

Mr. KASTEN. I understand that a 
unique procedure applies to mortgage 
guaranty insurance companies under 
the Tax Code whereby the tax relat
ing to amounts added to a special re
serve required under State law for ex
traordinary losses is deposited with 
the Federal Government by purchas
ing noninterest bearing tax and loss 
bonds from the U.S. Treasury. These 
tax and loss bonds serve a dual func
tion: They provided funds to the 
Treasury and they satisfy State regu
latory reserve requirements. The pur
chase of tax and loss bonds is not 
treated as a payment of tax, but is 
equivalent to the payment of tax. 
However, the Finance Committee bill 
could be interpreted as subjecting the 
amounts added to this special reserve 
to the alternative minimum tax if 
such reserve is not reflected in the 
company's financial reports. The 
effect could be to subject such 
amounts to tax twice. Am I correct in 
understanding that the distinguished 
chairman of the Finance Committee 
will seek in conference to amend the 
alternative minimum tax to prevent 
the special reserves of mortgage guar
anty insurance companies from being 
subject to tax twice? 

Mr. PACKWOOD. The Senator 
from Wisconsin is correct. 

Mr. CRANSTON. Mr. President, I 
would like to address a question to the 
attention of the floor manager of the 
bill. Would he clarify for me the appli
cation of the binding contract transi
tion rules under sections 202(b) and 
211<d> of the bill? 

I have in mind five 30-megawatt 
solar electric generating plants that 
Luz Engineering Corp. is developing 
on land it acquired in the Mohave 
Desert near Kramer Junction, CA. On 
April 17, 1985, Luz signed five con
tracts with the Southern California 
Edison Co. pursuant to which Edison 
agreed to purchase all of the electrici
ty produced from such plants provided 
that they were completed prior to 
April 1990 and were qualified small 
power production facilities for pur
poses of the Public Utility Regulatory 
Policies Act of 1978. 

In September 1985, five limited part
nerships, which have Luz Engineering 
Corp. as the general partner, signed 
construction contracts with Blount 
Construction Division of Blount Inter
national, Ltd., pursuant to which 
these five projects are to be construct
ed during the years 1986 through 1988 
at an aggregate cost of approximately 
$500 million. Construction on two of 
these projects called SEGS-III and 
SEGS-IV commenced in January and 
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construction of SEGS-V will com
mence later this year. 

Although all of these projects are 
covered by the binding written con
tract exception contained in the com
mittee's bill for projects eligible for 
the investment tax credit and current 
law ACRS, I want to be sure that 
amendments to the specifications and 
design of the plants not result in an 
interpretation that construction takes 
place under a new contract. These 
projects have been acclaimed as being 
on the cutting edge of citing new tech
nology. Improved engineering efficien
cies have been significant during the 
course of construction of previous 
projects-which are in operation at 
Daggett, CA. It is most likely that ex
perience in operation of the first two 
projects, and the SEGS-III and IV 
projects-which are under construc
tion-will point to various ways of im
proving the efficiency of these plants 
by changing the design of the later 
projects. These design changes may 
affect the scope of work of the con
tractor and its subcontractors. Such 
changes are not likely to increase over
all capital costs of the projects at all, 
would only be made if they resulted in 
cost saving efficiencies considering 
both capital and operating costs, and 
in no event would they exceed 10 per
cent of the original price. In my opin
ion it would be most unwise to inhibit 
implementation of such valuable 
changes in projects solely to avoid loss 
of tax benefits. Am I correct in assum
ing that in these circumstances such 
changes will not constitute substantial 
modifications of these contracts and 
therefore, will not affect the status of 
these five projects as being grandfa
thered by section 202(b)(l) of the bill 
and new section 49(d)(l) of the code as 
added by section 211 of the bill? 

Mr. PACKWOOD. Yes. 
Mr. CRANSTON. Section 202(d)(3) 

of the Senate committee bill provides 
a transitional rule for "property which 
is readily identifiable with and neces
sary to carry out a written supply or 
service contract, or agreement to lease, 
which was binding on March 1, 1986." 
The Senate Finance Committee com
pilation of transition rules cites five 
specific projects which qualify under 
this provision. We understand that 
some, and possibly all, of these 
projects have power sales contracts 
with electric utilities which were en
tered into on or before March 1, 1986, 
under the encouragement of the con
gressional policies embodied in the 
Public Utility Regulatory Policies Act 
of 1978. It is my understanding that 
other projects which have executed 
similar power sales contracts by the ef
fective date would also qualify for 
transitional treatment. Does the chair
man concur in this understanding of 
the Senate committee bill? 

Mr. PACKWOOD. Yes. This transi
tion rule is intended to provide equita-

ble treatment for any project which 
has entered into power sales contracts 
with electric utilities on or before 
March 1, 1986. The committee felt 
that the efforts and expense of project 
development should be recognized in 
our transition rules. The execution of 
power sales contracts is the appropri
ate event in this context to allow tran
sitional treatment. 

Many small power producers and co
generators have negotiated power 
sales contracts with electric utilities 
pursuant to the Public Utility Regula
tory Policies Act of 1978. These in
clude solar, geothermal and hydroelec
tric projects which have, in addition to 
negotiating such contracts which indi
cate a substantial commitment similar 
to a binding contract for construction, 
made substantial expenditures to keep 
them in place pending actual sales of 
power. Section 202(d)(3) of the Senate 
committee bill provides a transitional 
rule for "property which is readily 
identifiable with and necessary to 
carry out a written supply or service 
contract, or agreement to lease, which 
was binding on March 1, 1986." The 
House-passed Tax Reform Act of 1985 
contains an identical provision. Al
though this provision appears to be in
tended to cover the type of power 
sales contracts described above, Senate 
committee report language casts some 
uncertainty as to the transitional 
status of projects covered by power 
sales contracts. 

On the other hand, the recently re
leased Senate Finance Committee 
compilation of transition rules cites 
five specific projects which qualify 
under this general transition provi
sion. The basis of such qualification in 
some, if not all, of these cases is the 
same type of power sales contract exe
cuted by other small power producers. 
It would be inequitable to permit some 
projects to qualify under a general 
transition rule while others, holding 
the same type of qualifying agree
ment, do not. Accordingly, it is neces
sary to clarify that projects holding 
similar types of power sales contracts, 
executed before March 2, 1986, qualify 
under this general supplier service 
transition rule. 

Mr. HATFIELD. I rise to commend 
the Senator for the excellent leader
ship, and the Members have given to 
the critical task of reforming the Tax 
Code and closing tax shelter loop
holes. Mandating that a taxpayer 
must materially participate in the op
eration of a trade or business in order 
to be able to deduct losses from that 
trade or business from his personal 
income is a sound concept. As defined 
in the committee report, a taxpayer's 
material participation requires regu
lar, continuous, and substantial in
volvement in the operation of the 
trade or business. Because of the un
derstandable time constraints under 
which committee staff has been aper-

ating, the committee report does not 
explain the material participation 
standard in such a manner that it pro
vides the precision needed by many 
businessmen to determine if their ac
tivities meet that standard. Therefore, 
it is my purpose in rising today to 
obtain a clarification of whether a spe
cific fact pattern• raised by one of our 
constituents satisfies the material par
ticipation standard of the Tax Reform 
Act currently before the Senate. 

Mr. PACKWOOD. I appreciate the 
Senator's remarks and will attempt to 
answer his questions. 

Mr. HATFIELD. Page 732 of the 
committee report states "Outside of 
the limited partnership context, the 
presence or absence of material par
ticipation generally is to be deter
mined with reference to all of the rele
vant facts and circumstances. In order 
to be treated as materially participat
ing for purposes of the provision, the 
taxpayer must be involved in the oper
ations of the activity on a regular, con
tinuous, and substantial basis." The 
committee report further states that, 
"In order to satisfy the material par
ticipation standard, the individual's in
volvement must relate to operations." 

The committee report outlines sever
al areas which provide guidance in de
termining whether a taxpayer's activi
ties can be considered as involvement 
in operations in a regular, continuous, 
and substantial basis. With the chair
man's indulgence, I would like to dis
cuss the activity of a taxpayer who is 
an owner of a room or rooms in a con
dominium hotel involved in the busi
ness of renting said hotel room or 
rooms for guest lodging on a transient 
basis. As you are aware, on this very 
day over 1,380 Oregonians are em
ployed in the daily functioning of con
dominium hotels in our State. 

Mr. PACKWOOD. I will be happy to 
discuss each of the areas mentioned in 
the committee report with respect to 
the activity of concern to the Senator. 

Mr. HATFIELD. The committee 
report makes quite clear that the oper
ation of a hotel is not a rental activity 
and thus the taxpayer's participation 
must be the higher standard of mate
rial participation rather than merely 
active participation. Is that correct? 

Mr. PACKWOOD. Yes, the higher 
standard of material participation 
would be required of a hotel operation, 
including a condominium hotel, to 
qualify such business as not a passive 
activity. 

Mr. HATFIELD. Then, first, am I 
correct in concluding that notwith
standing that a business activity, such 
as the hotel room rental business, is 
not an individual's principal business, 
a taxpayer can still be considered as 
materially participating in that hotel 
room rental business? 

Mr. PACKWOOD. Yes. The fact 
that an activity is or is not an individ-
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ual's principal business is not conclu
sive in determining material participa
tion. There! ore, if the taxpayer to 
whom you are ref erring is actually in
volved in the operations of the hotel 
room rental business on a regular, con
tinuous, and substantial basis, he will 
meet the material participation stand
ard even if this activity is not his prin
cipal trade or business. 

Mr. HATFIELD. Second, the com
mittee report states that a relevant 
factor in determining material partici
pation "is whether and how regularly 
the taxpayer is present at the place or 
places where the ·principal operations 
of the activity are conducted." Al
though the committee report states 
that, "if a taxpayer lives hundreds of 
miles from the site of the activity and 
does not often visit the site, such tax
payer is unlikely to have materially 
participated in the activity," the 
report points out, "this factor is not 
conclusive." 

With regard to a taxpayer involved 
in the hotel room rental business, if 
the taxpayer is substantially involved 
in performing functions integral to the 
activity, the fact that the taxpayer re
sides hundreds of miles from the hotel 
would not preclude material participa
tion if, for example, the taxpayer 
visits the business on a frequent basis 
to conduct onsite inspections and meet 
with onsite management relative to 
operations and otherwise participates 
in integral functions of the business. 
Is that a correct conclusion? 

Mr. PACKWOOD. Yes. The commit
tee report clearly states that a taxpay
er "may materially participate in an 
activity without being present at the 
activity's principal place of business." 
Therefore, in your example, if the tax
payer is performing functions integral 
to the hotel room rental business suf
ficient to be considered substantial in
volvement, this taxpayer's regular and 
continuous onsite inspections and 
meetings together with participation 
in other integral functions of the busi
ness away from the place of the activi
ty would be sufficient to establish ma-
terial participation. ' 

Mr. HATFIELD. Third, the commit
tee report states that a genuine exer
cise of independent discretion and 
judgment in management of the activ
ity is necessary to constitute material 
participation. Based upon this asser
tion in the committee report, am I cor
rect in concluding that the material 
participation standard is satisfied if a 
taxpayer personally reserves and exer
cises those powers and actions com
monly reserved and exercised by 
owners in that trade or business? 

Mr. PACKWOOD. Yes. If the tax
payer exercises such powers and ac
tions on a regular, continuous, and 
substantial basis, his involvement in 
the operations would be considered 
material participation. 

Mr. HATFIELD. Such a taxpayer's 
involvement in the hotel room rental 
business includes making the fallowing 
management decisions which an owner 
of such business commonly or custom
arily makes in conducting such busi
ness: First, the taxpayer actively and 
regularly establishes the rental rate of 
the hotel room; second, the taxpayer 
participates in establishing and re
viewing hiring and other personnel 
policies, including review of manage
ment personnel; third, the taxpayer 
reviews and approves periodic and an
nually audited financial reports; 
fourth, the taxpayer participates in 
budgeting operating costs and estab
lishing capital expenditures; fifth, the 
taxpayer establishes the need for and 
level of financial reserves; sixth, the 
taxpayer selects the banking deposito
ry for rental proceeds and reserve 
funds; seventh, the taxpayer has fre
quent meetings at the hotel with his 
agent and onsite contract management 
to review operations and the business 
plan, and to conduct onsite inspec
tions; eighth, the taxpayer assists in 
off site business promotion activities; 
ninth, the taxpayer is personally as
sessed his owner association charges 
and personally pays them; tenth, the 
taxpayer is assessed separately and 
personally the property taxes against 
his room or rooms, must personally 
appeal his assessment if he thinks it 
incorrect and personally pays them 
when due; and eleventh, personally 
pays any debt service on his unit when 
due. 

In your judgment, are these manage
ment activities sufficiently integral to 
the operation of the business, and 
would a taxpayer that personally re
serves and actually exercises these 
management responsibilities and 
duties in the hotel room rental busi
ness meet the material participation 
standard of this legislation? 

Mr. PACKWOOD. In my opinion, 
yes, they are, and yes, he would be. I 
would note, however, that the taxpay
er's involvement in each of these func
tions must be more than a pro forma 
ratification of decisions made by man
agement agents. If the taxpayer is not 
involved in a substantial way, or if the 
taxpayer is merely asked to approve 
decisions made by others, that will not 
constitute material participation. 

Mr. HATFIELD. Fourth, the com
mittee report states that a taxpayer 
having little or no knowledge of the 
activity is significant in determining 
whether such taxpayer's participation 
in management is likely to amount to 
material participation. In the situation 
we are discussing, if a taxpayer's in
volvement in the business of renting 
hotel rooms includes the management 
decisions above; that is, management 
decisions which an owner of such busi
ness commonly or customarily makes 
in conducting such business, the tax
payer's relative inexperience would 

not preclude a determination of mate
rial participation? 

Mr. PACKWOOD. No, it would not. 
In such a case the taxpayer would be 
performing management operations to 
the same extent as an owner having 
significant experience. 

Mr. HATFIELD. Fifth, in the exam
ple we are discussing, how is the deter
mination of the taxpayer's material 
participation affected if he utilizes em
ployees, an agent, and contract man
agement services to perform daily 
functions in conducting the business 
of renting hotel rooms or similar space 
used for guest lodging? 

Mr. PACKWOOD. The fact that a 
taxpayer, for periods customary in the 
hotel business, contracts witt~ employ
ees, an agent, and/or contract services 
to perform daily functions in conduct
ing such a business would not prevent 
this taxpayer from qualifying as mate
rially participating. The activities of 
employees, an agent, and contract 
management services cannot be attrib
uted to the taxpayer, however; the 
taxpayer must still participate in man
agement activities on a regular, contin
uous, and substantial basis. 

Mr. HATFIELD. Thus, in the case of 
a taxpayer who is involved in t he hotel 
room rental business primarily for 
guest lodging, the fact that such busi
ness is not the taxpayer's principal 
business, the fact that although the 
taxpayer conducts frequent onsite in
spections and business reviews at the 
hotel site his residence is located hun
dreds of miles from the hotel site, and 
the fact that the taxpayer uses an 
agent, employees, and contract man
agement services to perform daily 
functions in running the hotel room 
rental business does not preclude a de
termination of material participation 
by the taxpayer in conducting that 
business. 

Mr. PACKWOOD. If the taxpayer 
can demonstrate that he had per
formed and is performing all those 
functions which you have just de
scribed which are integral to the oper
ations of hotel room rental business 
and is performing them in such a way 
and to such an extent that it demon
strates that the taxpayer's involve
ment in the operation of the activity is 
substantial, continuous and ongoing, 
you are correct, such activity would be 
material participation in the operation 
of the hotel room rental business. 

Mr. HATFIELD. I thank the chair
man for his clarification on this 
matter. 

Mr. DURENBERGER. I would like 
to insert for the RECORD my views on 
the application of the limitations on 
the use of foreign tax credits against 
the alternative minimum tax. These 
provisions are contained in section 
1101 of the bill. While in principle I 
fully endorse the purpose of these pro
visions, which is to be sure that the 
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U.S. Treasury collects its fair share of 
tax from the corporations engaged in 
business both within and without the 
United States, I cannot support the 
proposal to limit the foreign tax credit 
by allowing only 90 percent of a tax
payer's minimum tax liability to be 
offset by foreign tax credits. 

Any limitation of the foreign tax 
credit effectively results in double tax
ation, because the U.S. taxpayer is re
quired to include in its minimum tax 
base the same income upon which it 
has already paid foreign taxes. The 
purpose of the minimum tax is to 
insure that all income is taxed-if a 
foreign tax credit is involved, it is axio
matic that the income has already 
been taxed in the foreign jurisdiction. 
Such double taxation will place U.S. 
companies, which are already strug
gling to compete in international mar
kets, at an even greater competitive 
disadvantage against foreign compa
nies which do not pay a double tax. 
This provision therefore not only vio
lates the thrust toward fairness and 
equal treatment that underlies the tax 
reform effort; it also contradicts the 
rest of our foreign trade policy to en
courage U.S. companies competing in 
international markets, which is abso
lutely necessary if we are to improve 
the disastrous balance of payments sit
uation. 

A perfect example of the inequity of 
the foreign tax credit limitation has 
come to my attention. The situation 
involves a business consisting of the 
sale and transportation of property lo
cated exclusively in Canada. Because 
of the relatively high Canadian tax 
rates, the income is generally taxed in 
Canada at an effective rate of greater 
than the United States regular tax, 
which is more than twice the United 
States alternative minimum tax. More
over, since nearly 25 percent of the 
stock of the corporation is owned by 
Canadians and no one United States 
shareholder owns more than 27 per
cent, although each United States 
shareholder engages in substantial 
United States operations and accounts 
for thousands of jobs many of which 
are held by people in my State, there 
is no possibility of the tax results of 
the Canadian operations being consoli
dated with those of the United States 
shareholders; nor would there be any 
possibility to shift the income from 
such operations to some low taxing ju
risdiction and away from the United 
States. Instead, the taxpayer has been 
paying tax in Canada on 100 percent 
of its income at a rate in excess of the 
prevailing United States rate. 

Thus, unlike the reported misuse by 
others of the foreign tax credit provi
sions who often paid an effective tax 
rate on its worldwide income well 
below the prevailing United States 
rate, the corporation of which I speak 
actually paid an effective rate in 
Canada greater than it would paid in 

the United States. Such a practice, of 
paying full tax to the only country in 
which it operates at a rate greater 
than what it would have paid had it 
been able to conduct its operations in
stead in the United States, can hardly 
be regarded as motivated by U.S. tax 
avoidance considerations. 

I believe it would be inequitable and 
unjust to impose a penalty upon such 
a taxpayer for an act that it has not 
and could not commit-that is shifting 
the stream of income from its business 
operations away from the United 
States and to some other foreign coun
try. I believe the members of the con
ference committee should adopt the 
House provision which allows the for
eign tax credit to offset the mininum 
tax. 

Mr. CHAFEE. Mr. President the tax 
bill contains a set of provisions de
signed to govern the taxation of so
called multiple-class mortgage-backed 
securities. The purpose of the provi
sions was to facilitate the secondary 
mortgage market. The provisions were 
originally introduced by me, and co
sponsored by Senator BENTSEN, in S. 
1959. However, due to revenue consid
erations, the provisions as reported by 
the Finance Committee are identical 
to those in S. 1959. Rather, the provi
sions as reported by committee have 
been sharply criticized in the industry. 

One of the main things that has 
alarmed the industry, I believe, is that 
the provisions in the bill prohibit the 
use of vehicles utilized under current 
law for issuing multiple-class mort
gage-backed securities. I would hope 
that in the conference this could be 
changed to allow a phaseout of these 
vehicles over perhaps 5 years. It is my 
understanding that the Treasury De
partment indicated its support for 
some type of phaseout in testimony 
before the House Ways and Means 
Committee on June 10, 1986. It is also 
my understanding that the Treasury 
Department in the same testimony 
suggested other changes in these pro
visions that would make them more 
workable, and I would like to pursue 
those suggestions as well in the confer
ence. 

Mr. BENTSEN. Mr. President, I 
agree with Senator CHAFEE's assess
ment of the situation and his proposed 
solution. I have been informed that 
the effect of the provisions in the bill 
as now drafted would be to sharply 
curtail the secondary mortgage 
market. I share the Senator's concern 
about this matter and want to work 
with him in the conference to straight
en it out. 

Mr. CHAFEE. It is apparent that 
our provisions, which were intended to 
facilitate the secondary mortgage 
market, may not have that effect, and 
thus Senator BENTSEN and I want to 
clarify that it is our intention to cor
rect any problems with this legislation 
in the conference. It will be our goal in 

the conference both to provide a 
phasein of the prohibitions on vehicles 
utilized under current law to issue 
multiple-class, mortgage-backed secu
rities and to improve the rules govern
ing the new vehicles. We want to pro
vide guidelines that both the industry 
and the tax staffs agree ar.e workable. 
If workable rules cannot be provided 
in the time available, the entire sub
ject matter should be deleted from the 
bill and held over for further study 
and future action. 

Mr. BENTSEN. I agree with the 
Senator from Rhode Island. If provi
sions cannot be worked out that facili
tate the secondary mortgage market 
instead of hindering it, the provisions 
should be deleted from the bill in the 
conference. 

Mr. PACKWOOD. I agree with the 
Senator from Rhode Island and the 
Senator from Texas. Inasmuch as the 
provisions were intended to facilitate 
the secondary mortgage market, I 
share their conclusion that if workable 
provisions cannot be drafted in the 
conference, the matter should be de
leted from the bill for further study. 

TOBACCO ROW, RICHMOND, VA 

Mr. WARNER. Mr. President, the 
city of Richmond has made great 
progress in inner city redevelopment 
in recent years. In order to sustain 
that progress, one project remains. 

The "Tobacco Row" project consists 
of 12 contiguous city blocks in down
town Richmond, upon which some 
1,500,000 square feet of space in 15 
currently unused or underutilized ar
chitecturally distinguished historic 
structures are located. This project 
has historic as well as economic conse
quences, not only for our capital city 
of Richmond, but for the entire Com
monwealth of Virginia. Indeed, sup
port for the project is statewide. 

H.R. 3838 would deal a serious blow 
to the success of revitalization efforts 
in Richmond. The "Tobacco Row" 
project would mean jobs for more 
than 2,500 people of diverse occupa
tions and skill levels upon completion, 
as well as hundreds of construction 
jobs over the next 6 to 8 years. In ad
dition, this project would result in 
some $2 million additional tax revenue 
annually. 

Nearly 6 years ago, shortly after the 
enactment of the three-tiered rehabili
tation tax credit, "Tobacco Row Asso
ciates" was formed and the first parcel 
of property to be rehabilitated was ac
quired. During the succeeding several 
years, additional property was ac
quired, and a development and f easi
bility report was completed. The Rich
mond City Council approved the re
zoning of approximately 50 percent of 
the acquired property in June 1984. 
Additional actions by the Richmond 
City Council occurred in April-July 
1985 when it approved: a site adjacent 
to the project as a national memorial 
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to the Virginia statute for religious 
freedom; a capital budget that includ
ed expenditures relating to the reha
bilitation; and, rezoning of the remain
ing property. 

In September 1985, Tobacco Row As
sociates filed parts 1 and 2 of the ap
plication for certified rehabilitation of 
historic structures with the Virginia 
Historic Landmarks Commission, 
which application has already been ap
proved by the commission for parts of 
the project. In October 1985, a con
struction contract for the first phase 
of the project was signed. Thus, the 
project qualifies for the general transi
tion relief provided for rehabilitation 
projects under section 1412(d)(2) of 
the committee bill. It does not, howev
er, receive the full transition relief 
provided certain "later-in-time" 
projects under section 1412(d)(4)(B). 

Mr. President, due to this lengthy 
and costly effort to date, it would be 
inequitable to subject "Tobacco Row" 
to the bill's restrictions for rehabilita
tions for rehabilitation projects such 
as the reduced credit provided for 
transition property. 

As the above chronology demon
strates, "Tobacco Row" is not a late
.,+-::i.rting entry. It is now in its fifth 
year of development as a significant 
urban revitalization project doing ex
actly what the 1981 rehabilitation 
credits were intended to do. 

Mr. President, I cannot overstate the 
tremendous economic, historic and 
symbolic value of the "Tobacco Row" 
project. The length of time that this 
project has been planned demon
strates that this is exactly the type of 
project that traditionally has been 
protected from anticipated changes to 
the Tax Code. 

I am aware that several transition 
rules already in the bill have specific 
transition rules that would continue 
the current-law rehabilitation tax 
credit and basis recovery provisions. I 
ask only for the same treatment for 
"Tobacco Row." 

Mr. PACKWOOD. I thank the Sena
tor from Virginia and I will take note 
of his interest during the conference 
on the Tax Reform Act of 1986 

KENOSHA HARBOR 
Mr. KASTEN. The city of Kenosha 

is prevented from undertaking a rede
velopment project by the failure of 
the Corps of Engineers to complete a 
confined dredge disposal facility. 

The delay by the Corps of Engineers 
work will result in the loss of tax in
centives to develop the Kenosha gate
way harbor project. We should not pe
nalize this municipality by terminat
ing incentives that would have been 
available had the Federal Government 
lived up to its legal obligations. 

Instead, I believe we should adopt a 
transition rule which provides that 
those same tax advantages would be 
available to this municipality as if the 

Corps of Engineers had fulfilled its 
contract. 

Mr. PACKWOOD. I understand this 
confined dredge facility was to be com
pleted by April 4, 1984. This means 
that had the corps fufilled its con
tract, the city would have several tax 
incentives available before January 1, 
1987, the effective date of the Senate 
bill. 

Mr. KASTEN. That is correct. 
Mr. PACKWOOD. I am aware of the 

Senator from Wisconsin's concern, and 
am prepared to make his case for this 
transition rule in conference with the 
House of Representatives. For this 
reason, I will pursue inclusion of a 
transition rule for the Kenosha down
town redevelopment project. 

This transition rule does not upset 
the basic principles of this legislation. 
Furthermore, I understand the Sena
tor from Wisconsin is prepared to 
offset this transition rule by deleting a 
rule in existing law for another Wis
consin project. 

Mr. KASTEN. The Senator from 
Oregon is correct. I appreciate his as
sistance in correcting this situation. 

Mr. PACKWOOD.· I thank the Sena
tor. 

TRANSITION RULE FOR KENOSHA 
Mr. KASTEN. The city of Kenosha 

will be wrongly robbed of important 
incentives for downtown redevelop
ment if this bill passes without amend
ment. 

I have a transition rule which I am 
prepared to send to the desk and ask 
for its immediate consideration. How
ever, after a conversation with the 
manager of this bill, Senator PAcK
woon, I will withhold. 

After discussion with the Senator 
from Oregon, I believe we can make 
the necessary changes to the bill. Fur
thermore, these changes will protect 
the integrity of this legislation while 
correcting a truly unique situation. 

The city of Kenosha has been 
unable to initiate a downtown redevel
opment project because of delay by 
the Federal Government in complet
ing a contract. 

This transition rule simply allows 
the continuation of the tax incentives 
that are in current law to be available 
for the Kenosha urban redevelopment 
project. Completion of this project has 
been delayed by the failure of the Fed
eral Government to live up to a con
tract. 

Specifically, the Corps of Engineers 
and the city of Kenosha entered into a 
contract for a confined dredge facility 
on April 4, 1974. That contract provid
ed that the Corps of Engineers would 
build and operate such a facility for a 
period not to exceed 10 years. 

That means that the corps was to 
have completed this facility by April 4, 
1984. At that time the facility was to 
be returned to the city of Kenosha. 

The city is prepared to undertake a 
major urban redevelopment project on 

this site. However, the city is prevent
ed from taking this action until the 
Corps of Engineers completes and 
closes the confined dredge disposal fa
cility. 

I would like to enter into the record 
at this point a copy of the contract be
tween the Corps of Engineers and the 
city of Kenosha. This contract, dated 
April 4, 1974, specifies that work is to 
be completed in 10 years. 

In addition, I would like to add at 
this point in the record a description 
of the legislative history which de
scribes the Kenosha dredge disposal 
facility and the termination date. 

By failing to fulfill its contract obli
gations, the Federal Government has 
denied the City of Kenosha the tax 
advantages to develop this facility. I 
believe we should be willing to give the 
city what the Federal Government's 
failure would take away from them. 

This amendment specifies that no 
more than $105 million of this project 
may take advantage of these tax in
centives-investment tax credits, 19-
year depreciation, and !DB's. 

In all likely hood this project will be 
completed at a far lower cost. If the 
city could begin today I expect they 
could complete this project for less 
than $60 million. 

In order to keep this amendment 
revenue neutral I am prepared to give 
up a transition rule which benefits a 
project in my State in existing law. 

The material follows. 
On page 1523, b~tween lines 11 and 12, 

add the following new paragraph: 
( 29) CERTAIN URBAN REDEVELOPMENT 

PROJECT.-The amendments made by section 
201 and subsection Cb> of this section, shall 
not apply to an urban redevelopment 
project located on lands submerged under 
waters of a Great Lake or on adjacent lands 
which formerly were submerged under the 
waters of such Great Lake, the total cost of 
which is approximately $105,000,000, and 
which was delayed due to the failure of the 
Army Corps of Engineers to complete and 
close a confined dredge disposal facility by 
April 4, 1984. 

On page 2234, between lines 7 and 8, 
insert the following new paragraph: 

(3) SPECIAL RULE FOR AN URBAN REDEVELOP
MENT PROJECT.-The amendments made by 
this section shall not apply to any losses in 
connection with an urban redevelopment 
project described in section 202(d)(29). 

On page 2420, between lines 13 and 14, 
add the following new subsection: 

(m) TRANSITION RULE FOR CERTAIN URBAN 
REDEVELOPMENT PROJECT.-The amendments 
made by this title shall not apply to any ob
ligation which is issued as part of an issue 
95 percent or more of the proceeds of which 
are to be used for an urban redevelopment 
project which is described in section 
202(d)(29), if such obligations are issued 
within 3 years after the date on which the 
Army Corps of Engineers completes and 
closes the confined dredge and disposal fa
cility located on such project lands. 
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AGREEMENT BETWEEN THE UNITED STATES OF 

AMERICA AND CITY OF KENOSHA, WI, FOR 
LoCAL COOPERATION AT KENOSHA HARBOR, 
WI 
This agreement entered into this 4th day 

of April, 1974, by and between the United 
States of America <hereinafter called the 
"Government") represented by the Con
tracting Officer executing this Agreement 
and the City of Kenosha, Wisconsin <here
inafter called the "City"), 

Witnesseth that: 
Whereas, the River and Harbor Acts of 

1899, 1907, 1935, 1950 and 1962 authorized 
the improvement and maintenance of Keno
sha Harbor, Wisconsin; and 

Whereas, the River and Harbors Acts of 
1907, 1910, 1937 and 1945 authorized the im
provement and maintenance of Racine 
Harbor, Wisconsin; and 

Whereas, Section 123 of the River and 
Harbor Act of 1970 <Public Law 91-611, ap
proved 31 December 1970) authorized the 
construction, operation and maintenance of 
contained spoil disposal facilities of suffi
cient capacity to contain the deposits of 
dredged materials for a period not to exceed 
10 years; and 

Whereas, Kenosha Harbor and Racine 
Harbor, its appurtenant Root River naviga
ble areas, are within the scope of the au
thorization contained in the aforementioned 
Public Law; and 

Whereas, the said River and Harbor Act 
provides that the Secretary of the Army 
shall obtain the concurrence of appropriate 
local governments and shall consider the 
views and recommendations of the Adminis
tration of the Environmental Protection 
Agency and shall comply with the require
ments of Section 21 of the Federal Water 
Pollution Control Act, and of the National 
Environmental Policy Act of 1969; and 

Whereas, said Public Law 91-611 provides 
that non-Federal, interests must agree in 
writing to furnish certain items of local co
operation, including a possible cash contri
bution toward construction of Contained 
Spoil Disposal Facilities, prior to commence
ment of construction of such facilities; and 

Whereas, the requirements for a cash con
tribution by non-Federal interests of 25 per 
centrum of construction costs has been 
waived pursuant to a finding by the Admin
istrator of the Environmental Protection 
Agency that for the area to which such con
struction applies, the State, municipality, 
and all other appropriate political subdivi
sions of the State and industrial concerns 
are participating in and in compliance with 
an approved plan for the general geographi
cal area of the dredging activity for con
struction, modification, expansion, or reha
bilitation of waste treatment facilities and 
the Administrator has found that applicable 
water quality standards are not being violat
ed; and 

Whereas, Section 221 of said Public Law 
91-611 also provides that any agreement 
covering the items which non-Federal inter
ests will provide must have the approval of 
the Secretary of the Army; and that every 
such agreement shall be enforcible in the 
appropriate district court of the Govern
ment; and 

Whereas, Congress enacted Public Law 
91-646 approved 2 January 1971, entitled 
the "Uniform Relocation Assistance and 
Real Property Acquisition Policies Act of 
1970," and 

Whereas, the approved letter report of 
October 1972, entitled Kenosha Harbor, 
Wisconsin, Diked Disposal Area on the 
Great Lakes, Letter Report on an Altema-

tive Disposal Method for Polluted Dredge 
Material, stipulates that the dredging spoil 
from the Kenosha and Racine Harbors to
gether with permit dredging will be deposit
ed in a combined contained spoil site area of 
approximately 32 acres, inclusive of dikes, 
located within the limits of the City of Ke
nosha; and 

Whereas, the Common Council of the City 
of Kenosha adopted a resolution duly exe
cuted by the Mayor on 17 January 1972, in 
support of a local cooperation agreement 
with the Government to provide for an ap
proval disposal area for dredging materials 
in an area within the City of Kenosha, the 
source of said dredging materials being the 
Kenosha and Racine P.arbors and any ap
purtenant channels; and 

Whereas, the City of Racine, Wisconsin, 
by action of its common council concurs in 
the plan for depositing the dredged materi
als to be removed from Racine Harbor and 
any appurtenant channels in the Contained 
Spoil Disposal Facility proposed at Kenosha 
Harbor; and 

Whereas, the City hereby represents that 
it is the owner of the lands required for the 
proposed Contained Spoil Disposal Facility; 
that it has the authority and capability to 
furnish the non-Federal cooperation re
quired by the Federal legislation authoriz
ing the Project and by other applicable law. 

Now, therefore, the parties agree as fol
lows: 

1. The City agrees that, in consideration 
of the Government, at the earliest permissi
ble date, commencing construction of a Con
tained Spoil Disposal Facility at Kenosha 
Harbor, Wisconsin, substantially in accord
ance with the Letter Report mentioned 
above and Public Law 91-611, approved 31 
December 1970, it will fulfill the require
ments of non-Federal cooperation specified 
in the aforesaid legislation, to wit: 

a. Furnish, prior to construction of any 
Contained Spoil Disposal Facility as con
templated herein and by the legislation re
ferred to, all lands, easements, and rights
of-way necessary for construction, oper
ation, and maintenance of the facility. 

b. Hold and save the Government free 
from damages due to construction, oper
ation, and maintenance of the facility; 

c. Maintain the facility after completion 
of its use for disposal purposes in a manner 
satisfactory to the Secretary of the Army. 

2. The City is vested with fee simple title 
to the lands comprising the area required 
for the Contained Spoil Disposal Facility, 
having acquired such title from the State of 
Wisconsin by means of an act of the State 
Legislature adopted in 1959. No additional 
lands, easements and rights-of-way are re
quired for the project. No persons, business
es, or farms are to be dislocated on account 
of the project. Therefore, Public Law 91-
646, approved 2 January 1971, entitled the 
"Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970," 
is not applicable. 

3. The City shall retain title to all lands, 
easements, and right-of-way furnished by it 
pursuant to paragraph 1 above. A Spoil Dis
posal Facility owned by a non-Federal inter
est or interests may be conveyed to another 
party only after completion of the facility's 
use for disposal purposes and after the 
transferee agrees in writing to use or main
tain the facility in a manner which the Sec
retary of the Army determines to be satis
factory. 

4. Any Spoil Disposal Facilities construct
ed as proposed herein for Kenosha Harbor 
shall be made available to Federal licensees 

or permittees, at both Kenosha and Racine 
Harbors upon payment of an appropriate 
charge for such use. 

5. The City hereby grants and conveys to 
the Government, its officers, employees, 
agents, contractors and assigns the unquali
fied right to enter upon the lands, ease
ments, and rights-of-way which the City 
owns or controls, for the purpose of con
structing, using, operating and maintaining 
the Project, as contemplated by Section 123 
of Public Law 91-611, and also, upon com
pletion of the Contained Spoil Disposal Fa
cility, and its use, as contemplated by said 
Section 123 of said Public Law, the City 
hereby grants and conveys to the Govern
ment the right to enter upon, at reasonable 
times and in a reasonable manner, the 
lands, easements and rights-of-way for the 
purpose of inspection. In event such inspec
tion shows that the City for any reason is 
failing to complete, operate, repair, or main
tain the Project in accordance with the As
surances hereunder and has persisted in 
such failure after a reasonable notice in 
writing by the Government delivered to the 
City or its designated representative, then, 
and in that event, operation, repair, or 
maintenance by the Government shall not 
operate to relieve the City of responsibility 
to meet its obligation as set forth in this 
Agreement, or to preclude the Government 
from pursuing any other remedy at law or 
equity. 

6. It is understood that the City of Racine, 
by action of its Common Council, concurs in 
construction of the proposed Contained 
Spoil Disposal Facility at Kenosha Harbor 
and the proposed use of such facility for the 
containment of dredged materials to be re
moved from Racine Harbor and any appur
tenant channels thereto. 

In witness thereof, the parties hereto 
have executed this Agreement as of the day 
and year first above written. 

RESOLUTION No. 90-74 
Whereas, Resolution No. 9-72 was adopted 

by the Common Council of the City of Ke
nosha, Wisconsin, on January 17, 1972 sup
porting and agreeing to a local cooperation 
agreement with the Army Corps of Engi
neers to provide local participation and the 
provision of an approved disposal area for 
dredging materials from Kenosha and 
Racine in a watertight bulkhead extending 
1150 feet, more or less, easterly from the ex
isting shoreline and thence 1260 feet, more 
or less. northerly to the existing south pier 
of the Kenosha Harbor; and, 

Whereas, the twenty-five <25%> per cent 
cost sharing has been waived for the estab
lishment of the containment area. 

Now, therefore, be it Resolved by the 
Common Council of the City of Kenosha, 
Wisconsin, that pursuant to Resolution No. 
9-72, the Mayor and City Clerk be, and the 
same hereby are, authorized to enter into 
and sign the formal written contract on 
behalf of the City of Kenosha as described 
in the paragraphs above for a disposal area 
for dredgings from Kenosha and Racine. 

ATTORNEY'S CERTIFICATE 
I, Michael S. Fisher, Attorney for the City 

of Kenosha, Wisconsin, and being its Chief 
Legal Officer, hereby certify as follows: 

a. That I have reviewed the foregoing 
Agreement entitled "Agreement Between 
The United States of America and City of 
Kenosha, Wisconsin For Local Cooperation 
at Kenosha Harbor, Wisconsin". 



15036 CONGRESSIONAL RECORD-SENATE June 24, 1986 
b. That the City of Kenosha is a legally 

constituted public body, organized in ac
cordance with the statutes of the State of 
Wisconsin. 

c. That the Common Council of the City 
authorized and directed that the said Agree
ment be executed on behalf of the City as 
attested by a certified copy of a Resolution 
thereto attached. 

d. That in my review of the said Agree
ment I have carefully examined Public Law 
91-611, giving particular attention to Sec
tion 221 of said Public Law, and am of the 
opinion that the City has the required au
thority and the capability to meet the re
quirements of the said Agreement. 

e. That the City is vested with fee simple 
title to the lands comprising the area re
quired for the Contained Spoil Disposal Fa
cility, having acquired such title from the 
State of Wisconsin as a result of legislation 
enacted in 1959. 

f. That the Contained Spoil Disposal Fa
cility is being designed and will be con
structed such that its capacity will provide 
for the use and containment of materials to 
be excavated and removed from Racine 
Harbor, Wisconsin, and any appurtenant 
channels thereto; however, the commit
ments of the City of Kenosha contained in 
the said Agreement are the sole responsibil
ity of the City of Kenosha. 

g. That it is my opinion that the said 
Agreement, when fully executed by the par
ties thereto and concurred in or ratified by 
the Common Council of the City of Racine, 
will become a binding contract subject to 
the laws of the United States and the State 
of Wisconsin. 

MICHAEL S. FISHER, 
Chief Legal Officer for the 

City of Kenosha, Wisconsin. 

DEPARTMENT OF THE ARMY, NORTH 
CENTRAL DIVISION, CORPS OF EN-
GINEERS, 

Chicago, IL, June 11, 1973. 
NCDED-T 
Subject: Diked Disposal Program-Great 

Lakes; Section 123, Public Law 91-611, 
Dated 31December1970. 

HQDA <DAEN-CWO-M) 
Washington, DC. 

1. Section 123<a> of Public Law 91-611 
states "The Secretary of the Army. acting 
through the Chief of Engineers, is author
ized to construct, operate and maintain, sub
ject to the provisions of subsection <c>, con
tained spoil disposal facilities of sufficient 
capacity for a period not to exceed ten 
years, to meet the requirements of this sec
tion." 

2. Some question has arisen concerning 
the intent of the "ten year period" limita
tion. Planning is proceeding on the assump
tion that each facility will contain a quanti
ty of material based on the average ten year 
maintenance requirements at a particular 
project. 

3. Request guidance as to whether this in
terpretation is correct. 

ERNEST GRAVES, 
Division Engineer. 

DAEN-GCZ-C 01 Jun 73> 1st Ind. 
Subject: Diked Disposal Program-Great 

Lakes; Section 123, Public Law 91-611, 
Dated 31 December 1970. 

DA, Office of the Chief of Engineers, Wash
ington, DC. 

To: Division Engineer, North Central, Attn: 
NCDED-T. 

1. This is in reply to your request for the 
views of this office on the meaning of the 

10-year limitation provision in section 123 of 
the 1970 River and Harbor Act <P.L. 91-
611 ). 

2. Section 123 establishes a program for 
the control and regulation of the disposal of 
dredge spoil in the Great Lakes. It author
izes the Secretary of the Army, acting 
through the Chief of Engineers, to con
struct, operate, and maintain, subject to cer
tain requirements of local cooperation, con
tained spoil disposal facilities of sufficient 
capacity for a period not to exceed 10 years. 

LEGISLATIVE HISTORY 

3. Legislation for the construction and uti
lization of contained spoil disposal facilities 
on the Great Lakes arose out of the Corps 
of Engineers 1969 study of Dredging and 
Water Quality Problems in the Great Lakes. 
That study recommended that · the Federal 
Government provide diked containment dis
posal areas near the Great Lakes Harbors 
for a 10-year period of operation. These con
tained disposal areas would provide an inter
im solution to the water quality problems of 
the Great Lakes associated with the open 
water disposal of contaminanted dredge 
spoil. During this 10-year operation period, 
it is assumed that local interests will be con
structing adequate waste treatment facili
ties which will, when in operation, obviate 
any further need for the containment of 
dredge spoil. 

4. Legislation was transmitted to the Con
gress by the Secretary of the Army pursu
ant to the President's message, dated 15 
April 1970, on the disposal oi wastes in the 
Great Lakes and the oceans CH. Doc. 91-
308). In the letter of transmittal accompa
nying the proposed legislaljon, the Secre
tary of the Army reinforced the policy that 
contained disposal areas are only interim 
measures to combat the water quality prob
lems of the Great Lakes: 

"No facilities will be constructed to meet 
more than ten years of estimated disposal 
requirements. This ten-year period is speci
fied in recognition of the development 
within that period of facilities necessary to 
treat at their sources the industrial and mu
nicipal wastes which are presently deposited 
in channels and harbors in the Great 
Lakes." 

5. The legislation also proposed to utilize 
these contained disposal areas for non-Fed
eral disposal of spoil as well as spoil disposal 
resulting from Corps of Engineers mainte
nance activities at Federal navigation 
project sites: 

"Under the proposal, dredged spoil from 
non-Federal project sources could be dis
posed of in the facilities authorized in this 
legislation, upon payment of fees to the 
United States and the cooperating local in
terests. The fees, designed to recover a fair 
share of the costs of installing and main
taining the facilities, would not be charged 
the cooperating interests should they depos
it spoil from their own projects." 

6. The 10-year operation period contem
plated by this legislation for these disposal 
areas thus included both Federal and non
Federal disposal activities for the purpose of 
providing a viable alternative to the open 
water disposal of contaminated dredged 
spoil. 

7. The Corps of Engineers, through BG 
Richard Groves, testified on the proposed 
legislation-introduced as H.R. 17099, 9lst 
Congress-on October 13, 1970 before the 
House Public Works Committee. In his 
statement, General Groves outlined the 
costs of the program and indicated when 
such disposal areas would be ready for oper
ation: 

"The report of the Chief of Engineers, 
completed in September 1969, proposed that 
during a ten-year period, as a means of aug
menting the intensive efforts otherwise 
being made to reduce the inflow of pollut
ants from their sources to the harbor areas, 
a diking program be carried out at the 41 
harbors considered to be polluted, at an esti
mated cost of $70,000,000. The current esti
mated cost of this program as of June 30, 
1970 is $80,000,000. It would take four con
struction seasons to complete the necessary 
dikes, under normal procedures. The esti
mated cost of an expedited program, which 
would provide the diked areas needed ini
tially to confine polluted dredged material 
at all 41 polluted harbors within two con
struction seasons <or by April 1973) is $112 
million." 

8. General Groves also reinforced the poli
cies of the other provisions of the bill which 
would authorize the Corps to permit its li
censees or permittees to use the contain
ment areas for their contaminated dredged 
spoil. 

9. The proposed legislation was subse
quently incorporated into the House version 
of the 1970 River and Harbor Act-H.R. 
19877, 9lst Congress. Section 111 of that 
bill, which ultimately became section 123 of 
the Act, stressed the temporary nature of 
the program in connection with the local re
sponsibilities for the construction of local 
sewage treatment plants: 

" [The House bill] varies from the Admin
istration proposal mainly in the area of cost 
sharing, by providing for waiver of the re
quired local cooperation where the Adminis
trator of the Environmental Protection 
Agency finds that the local interests are 
participating in an approved plan for the 
construction, modification, expansion, or re
habilitation of waste treatment facilities 
and are making satisfactory progress to the 
Administrator. The Committee feels that 
this provision is appropriate in view of the 
fact that the section contemplates the con
struction of disposal facilities only for a ten
year period, at which time the sources of 
the polluted materials are expected to be 
eliminated and local interests who are ex
pending money to eliminate the source of 
pollutants should not be penalized by re
quiring them to participate in the costs of 
interim measures authorized by this sec
tion." 

House Report 91-1665 to accompany H.R. 
19877, 9lst Cong. <Dec. 3, 1970), at 29. These 
provisions were not changed as the bill was 
repolited out of conference and enacted into 
law. 

ANALYSIS 

10. As the history of section 123 indicates, 
the Congress intended to establish a tempo
rary Federal program for the construction 
of contained dredged spoil disposal areas in 
the Great Lakes pursuant to the recommen
dations in the 1969 Corps study. These con
tained areas are only interim solutions to 
the problem of proper disposal of contami
nated lake bottom material, and were ac
cordingly intended to have a limited oper
ational life span-in this case 10 years
while local governments undertook to con
struct waste treatment facilities under the 
grant program established by the Federal 
Water Pollution Control Act, as amended 
<P.L. 92-500), to eliminate the pollution at 
the source. Therefore, the need for such dis
posal areas throughout the Great Lakes will 
depend upon the nature and degree of the 
contaminated lake bottom material and the 
successful ability of the local interests to 



June 24, 1986 CONGRESSIONAL RECORD-SENATE 15037 
secure a Federal grant for waste treatment 
facilities and to begin construction of such 
facilities. In each instance, however, where 
a contained disposal area is planned along 
the Great Lakes, the operational life of 
such an area is limited to 10 years. 

11. This office concurs with your proposal 
to base the planning for contained disposal 
areas on the assumption that each facility 
will contain a quantity of material based on 
the average 10-year maintenance require
ments at a particular project. In addition, 
however, such planning must also accomo
date any accumulated backlogs of dredged 
spoil associated with each particular naviga
tion maintenance activity. Moreover, such 
planning must also consider the needs of 
non-Federal spoil disposal as well as the 
spoil disposal needs associated with Federal 
navigation maintenance activities for each 
area within the Great Lakes served by a 
contained dredged spoil facility constructed 
under the authority of this section. The 
goal to be achieved by this program is to 
prevent open water disposal of contaminat
ed dredged spoil material until adequate 
waste treatment facilities can be construct
ed to take care of pollutants at their source. 

For the Chief of Engineers: 
E. MANNING SEITZER, 

General CounseL 

MEDICAL EXPENSE DEDUCTION 

Mr. BUMPERS. Mr. President, last 
Friday I attempted to reduce the 10-
percent floor on the medical expense 
deduction, but was unable to do so due 
to the point of order raised against my 
amendment to strike the tax amnesty 
provision in the tax reform bill. What 
I had proposed was that a windfall on 
net operating loss carrybacks be elimi
nated, a proposal which generated $1.6 
billion in revenue. Since I only needed 
to pick up $200 million to offset the 
revenue lost from deleting the tax am
nesty provision, I had proposed that 
the remaining $1.4 billion be applied 
to retaining a floor on medical ex
pense deductions as close as possible to 
the current floor of 5 percent of ad
justed gross income. 

I rise today to say that I feel strong
ly on the medical expense deduction 
issue and regret that I was unable to 
apply the surplus funds from the NOL 
carryback issue to retaining the cur
rent law on this deduction. Even with 
the dramatic reduction in tax rates in 
the tax reform bill, the doubling of 
the floor on the medical expense de
duction from 5 to 10 percent will much 
more than offset the tax cut for many 
individuals with high medical ex
penses, particularly the elderly. I 
oppose the committee proposal on the 
medical expense deduction and that is 
why-of all the possible uses to which 
I could have applied the $1.4 billion 
surplus from the NOL carryback re
striction-I chose to apply the surplus 
to retaining the current 5-percent 
floor on the medical expense deduc
tion. I feel just as strongly about this 
issue as I do about the tax amnesty 
provision and regret that I was only 
able to address the amnesty issue with 
my amendment. 

The medical expense deduction is 
vital to those unfortunate families 
which have medical expenses which 
substantially exceed their insurance 
coverage. Under the current tax law a 
family cannot deduct medical ex
penses until they exceed 5 percent of 
that family's adjusted gross income. 
With the committee bill this floor is 
raised to 10 percent, which reduces the 
value of the medical expense deduc
tion by $2,000 for a family with 
$40,000 in adjusted gross income. 
Under the committee bill a family 
with $40,000 in adjusted gross income 
will only receive a tax cut of $129, only 
6 percent as much as it would lose in 
its medical expense deduction. 

Of course, this deduction is only val
uable to taxpayers who itemize their 
deductions, but it is clear from the sta
tistics that many low-income elderly 
taxpayers itemize their deductions 
precisely because they have high med
ical expenses. These elderly taxpayers 
would normally not find it advanta
geous to itemize their deductions but 
it is advantageous for them to do so 
precisely because they have incurred 
medical expenses which substantially 
exceed 5 percent of their adjusted 
gross income. Fully 17 .5 percent of all 
those taxpayers aged 65 and over who 
earn less than $20,000 claim the medi
cal expense deduction and 28.4 percent 
of all those taxpayers who earn be
tween $20,000 and $40,000 claim this 
deduction. More significantly, howev
er, 81 percent of those elderly taxpay
ers who both earn less than $20,000 
and itemize their deductions claim the 
medical expense deduction while only 
53 percent of those taxpayers who 
both earn between $20,000 and $40,000 
and itemize their deductions claim this 
deduction. This shows that low-income 
taxpayers itemize their deductions be
cause they can claim a large medical 
expense deduction and those middle
income taxpayers who itemize their 
deductions do so more for other rea
sons. 

In absolute figures, 1,402,916 elderly 
taxpayers who earn less than $20,000 
claim the medical expense deduction
out of 8,017,635 taxpayers in this 
income class-and 629,828 taxpayers 
who earn between $20,000 and $40,000 
claim the deduction-out of 2,211,023 
in this income class. Similarly, 57 per
cent of the medical expense dollars de
ducted are from households with 
under $20,000 in adjusted gross 
income, 25 percent from households 
with between $20,000 and $40,000 in 
adjusted gross income and only 18 per
cent from households with over 
$40,000 in adjusted gross income. In 
short, this deduction is important to 
many low- and middle-income elderly 
taxpayers than it is to ta:Ypayers with 
more income. 

We also have statistics on how much 
of their current deduction these elder
ly taxpayers would lose if the commit-

tee's 10-percent floor is adopted. Tax
payers who earn less than $20,000 
would lose 17 .3 percent of the value of 
their deduction and those with income 
between $20,000 and $40,000 would 
lose 42.4 percent of their deduction. 
On average elderly taxpayers would 
lose 28.5 percent of the value of their 
medical expense deductions. 

I know that for many elderly indi
viduals and for many other families 
the threat of catastrophic medical ex
penses is one of their greatest fears. 
The deduction for medical expenses 
provides partial relief to these fami
lies, even with the current 5-percent 
floor. Raising this floor to 10 percent 
lacks compassion. If a family has med
ical expenses that exceed 5 percent of 
its adjusted gross income, why should 
we deny them any deduction until 
their expenses exceed 10 percent of 
their adjusted gross income? The cur
rent 5-percent level is one that most 
taxpayers do not exceed. Indeed, until 
1982, the floor was 3 percent. With 
this tax reform bill we will have more 
than tripled the floor for this deduc
tion for medical expenses. 

While I was unable to apply the sur
plus revenue to reducing the floor set 
in the committee bill, the Senate earli
er had adopted an amendment of Sen
ator METZENBAUM reinstating the cap
ital gains tax on foreign investment in 
U.S. real property, an amendment 
which applied the revenue raised in 
part to reducing the floor on the medi
cal expense deduction. <See section 
141(c) of Senate amendment 2087, 
CONGRESSIONAL RECORD of June 17, 
1986, at 14127.) I spoke in favor of the 
Metzenbaum amendment, emphasizing 
my support for the current 5-percent 
floor on the medical expense deduc
tion. (See CONGRESSIONAL RECORD of 
June 17, 1986, at 14135.) I said then 
that the vote on the amendment of 
Senator METZENBAUM was the "last 
chance you are going to get to vote on 
the medical-expense-part of this 
amendment." Unfortunately, this pre
diction proved to be true when the 
medical expense provision in my own 
amendment was deleted on the point 
of order on Friday. 

The House tax reform bill does not 
raise the current floor on medical ex
pense deduction and I urge the confer
ence committee to retain the current 5 
percent floor. This would enhance the 
fairness of this tax reform bill. 

TAX FAIRNESS FOR SMALL BUSINESSES 

Mr. President, last August I held a 
series of hearings in Arkansas on the 
potential impact of the tax reform leg
islation and I said then that I would 
not support any tax reform bill which 
is not fair to small business. I am 
happy to say that this tax reform bill 
is fair to small business and as the 
ranking Democratic member of the 
Senate Small Business Committee I 
commend the Senate Finance Commit-
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tee for taking the interests of small 
business into account in crafting this 
legislation. 

Most of the Nation's small business
es are unincorporated and this bill 
would dramatically lower their tax 
rates. There are nearly 13 million un
incorporated small businesses in this 
country and most of them would find 
themselves in the 15-percent tax 
bracket. There is no more important 
issue for these small businesses than 
low tax rates. They rely on retained 
earnings to expand. their businesses 
and they will not be able to generate 
the capital necessary for expansion 
with high tax rates. Of course, tax 
rates also are reduced dramatically for 
the Nation's nearly 2 million incorpo
rated small businesses and, contrary to 
earlier proposals, the graduated tax 
rate structure is retained. 

In addition, the tax reform bill 
would permit small businesses to ex
pense up to $10,000 in equipment pur
chases each year, double the current 
limit, and would give all businesses 
more favorable depreciation schedules 
for such investments above this limit. 
The loss of the investment tax credit 
will be felt by many small businesses, 
but the reduction in tax rates and 
these provisions on expensing and de
preciation should more than offset the 
tax advantages afforded by the invest
ment credit for most small businesses. 

All self-employed small business men 
and women also would be permitted to 
deduct up to one-half of the cost of 
their health insurance for themselves 
and their spouse and dependents, a 
provision which partially offsets the 
advantages of fringe benefits providP.d 
by corporations. 

The Senate Finance Committee bill 
can be improved. I regret that it does 
not include the simplified inventory 
accounting system proposed in the 
House tax reform and will work to see 
that this provision is adopted in the 
conference on the tax bill. I oppose its 
requirement that certain inventory 
costs be capitalized for retailing firms 
with gross income of more than $5 mil
lion, a provision which will create end
less paperwork for many small busi
nesses. Finally, I regret that even 
more tax relief was not afforded to in
corporated small businesses in the tax 
rate structure adopted in the bill, an 
issue which I have raised in a Senate 
resolution. Specifically, the bill pro
vides no reduction in tax rates for the 
smallest businesses and would recap
ture the benefits of the graduated tax 
rate structure at a much lower thresh
old, only $100,000 instead of $1 million 
under current law. This lower thresh
old will cut in half the benefits of the 
reduction in tax rates in the bill for 
small businesses with income between 
$100,000 and $1 million, precisely 
those companies which are on the 
verge of growing into much larger en
terprises. 

These issues do not, however, over
shadow the fundamentally sound pro
visions in the tax reform bill for small 
business. Low and graduated tax rates 
are crucial and this bill delivers the 
lowest top tax rates we have had in 50 
years. In a business climate with low 
tax rates, small businesses can prosper 
and grow into the large businesses 
which will restore American's competi
tiveness and generate economic 
growth for all to benefit from in our 
country. 

TAX FAIRNESS FOR LOW-INCOME HOUSING 

Mr. President, adequate and afford
able housing is of utmost importance 
t o the State of Arkansas and to our 
entire Nation. For a nation of such 
prosperity, we continue to have in
creasing numbers of homeless Ameri
cans and I believe it would be the 
height of irresponsibility to turn our 
backs on those who depend on the im
portant low-income housing programs 
as their only means of obtaining ade
quate shelter. For their sake it is im
perative to maintain adequate tax in
centives to ensure the continued avail
ability of decent housing to low
income tenants. 

I support the amendment of Senator 
MITCHELL to maintain adequate tax in
centives for low-income housing and 
am delighted that it has been adopted 
by the Senate. 

For almost 20 years, the Congress 
has enacted a series of provisions in 
the Internal Revenue Code designed 
to encourage private investment in 
low-income housing. Congress has rec
ognized that such housing both needs 
and deserves special benefits since the 
• - momics of low-income housing 
transactions require tax advantages. 
Tax benefits have become particularly 
important over the past several years 
as direct Federal assistance has dimin
ished greatly. 

The Finance Committee tax reform 
bill would make some important im
provements in the Tax Code treat
ment of low-income housing. Tax ben
efits would be much more highly tar
geted to very low-income · persons, 
rents in projects receiving benefits 
would be affordable, and sponsors 
would be given incentives to provide 
more than a minimum number of low
income units in assisted developments. 

Nonetheless, I believe further 
progress can and should be made. I am 
concerned that the new tax credit for 
low-income housing will not be suffi
cient if such projects do not continue 
to qualify for other Federal interest 
subsidies, loan guarantees, rental as
sistance or grants, as the tax reform 
bill would provide. 

I cannot overstate the importance of 
these programs to my State. All of the 
Federal housing programs which 
would be directly affected by the hous
ing tax credit provision in this tax 
reform bill have been tremendously 
important to our citizens and our 

economy. Under section 515 of the 
Housing Act of 1949, the Farmers 
Home Administration makes direct 
loans available for developers of multi
family rental housing in rural areas 
for low-income families and elderly 
citizens. This valuable program has al
lowed the construction of 841 units in 
1985 alone in Arkansas at an average 
cost of $30,537.31 per unit. The aver
age income of tenants classified as 
"very low-income" occupants of these 
units is $6,542 per year. The "low
income" tenants have an average 
annual income of $12,984. You cancer
tainly understand why the availability 
of decent housing is of critical impor
tance to these citizens, almost all of 
whom are close to or below the pover
ty level. The construction of these 841 
housing units in 1985 has had a very 
positive effect on our economy as well 
by allowing the creation of many new 
jobs and a strengthening of our tax 
base. 

Other vital HUD-administered hous
ing programs which would be affected 
by this provision, including section 8, 
section 236, section 221(d)3 BMIR, and 
others, have allowed the construction 
of almost 10,000 low-income units 
which house approximately 25,000 citi
zens in Arkansas. 

I firmly believe we have a real obli
gation to those less fortunate Ameri
cans to act responsibly and within 
budgetary restraints to ensure that 
our communities will continue to have 
affordable housing. By permitting de
velopers to utilize both the new tax 
credit and other non-tax benefits al
ready available, I am confident that 
this issue will be addressed in the con
ference committee on this bill and 
that we will continue to give a high 
priority to both tax and non-tax low
income housing programs. 

Mr. KASTEN. Mr. President, shortly 
I will vote for the adoption of this leg
islation to reshape our Tax Code. Like 
the Phoenix rising from the ashes, we 
have resurrected tax reform from the 
certain death of the special interest, 
and given birth to a bill that will serve 
America well. 

Just a few short weeks ago it seemed 
certain that tax reform was dead. The 
special interest had beaten it. Amend
ments were being offered every day in 
the Finance Committee to preserve 
this or that special loophole. 

The result was a bill that failed to be 
revenue neutral and created an even 
more bewildering maze of tax provi
sions. 

That bill did not stick to the princi
ples of simplicity and fairness. It did 
not encourage investment and saving. 
It did not leave more in the pockets of 
the working men and women of the 
Nation. 

But that proposal was dropped. In
stead, the Finance Committee unani-
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mously reported out a bill that was 
true tax reform. 

Like many of my colleagues, I 
strongly supported the bill reported 
out of the committee. Like many of 
my colleagues, I also believed that 
there wa:; room for improvement in 
the reported bill. 

For the past several days, the Senate 
has had the opportunity to make im
provements in the tax bill. Some im
provements have been made, and some 
reforms have been defeated. 

But the time has come to take the 
final vote. I hope that we can adopt it 
by an overwhelmL11g vote. 

I also want to urge my colleagues 
who will go into a difficult conference 
with the House to stick to the man
date we gave them. That is what the 
American people want, and what will 
be good for the country. 

By adopting this legislation, we are 
taking a major step to complete a rev
olution in our Tax Code. When I came 
to this body, the top person~! tax rate 
was over 70 percent. If this bill is 
signed into law, as passed by the 
Senate, the top tax rate will be 27 per
cent for all individuals. 

That is a revolution our country 
needs. 

This legislation has endured the test 
by fire. It has been tempered and 
made stronger by our heat of recent 
days. I hope this Phoenix can now fly 
quickly to the President's desk for sig
nature and be released to serve the 
American people. 

UNIFORM CAPITALIZATION RULES 

Mr. FORD. Mr. President, Senator 
McCONNELL and I had intended to 
off er an amendment to the tax bill 
dealing with a problem unique to Ken
tucky under the uniform capitaliza
tion rules in the Finance Committee 
bill. We have decided that this issue is 
better left to be worked out in confer
ence, and so will not off er the amend
ment to this bill. 

The bill provides that all indirect 
costs-including interest-incurred in 
the production of real or tangible per
sonal property must be capitalized. 
While I support this concept general
ly, it has come to my attention that 
this provision could have a significant 
negative impact on utility rates in 
Kentucky. 

The Kentucky Public Service Com
mission allows regulated public utili
ties under its jurisdiction to include in 
the rate base property under construc
tion. This allows utilities to earn reve
nues currently on this property and to 
currently expense the production costs 
of that project. Kentucky is the only 
State which includes 100 percent of 
these production costs in the rate 
base. Over time, this procedure has re
sulted in significantly lower rates for 
Kentucky utility customers. 

The Finance Committee bill would 
require this expense to be capitalized. 
This could result in a mismatch of ex-

penses and related income for the util
ities in my State. I am deeply con
cerned that the practical effect of this 
provision may lead to higher rates for 
utility customers in Kentucky. Our 
amendment would have avoided this 
result by permitting the deduction in 
those cases in which the Kentucky 
PSC has included property under con
struction in the rate base. 

I have discussed this issue with the 
distinguished ranking minority 
member of the Fmance Committee, 
Senator LONG, and he has agreed to 
raise it in conference. It is my under
standing that the chairman, Senator 
PACKWOOD, has also indicated that he 
will explore this issue in conference. I 
hope this will help expedite the con
sideration of this bill and I thank my 
colleagues for their kind support and 
assistance in this regard. 

Mr. McCONNELL. Mr. President, I 
want to join my colleague from Ken
tucky, Senator FoRD, in expressing my 
concern about the effect the capitali
zation rules in the Finance Committee 
bill could have on utility rates in Ken
tucky. 

H.R. 3838, as amended by the Senate 
Finance Committee, attempts to ad
dress accounting situations in which a 
mismatching of expenses and related 
income results in an unwarranted de
ferral of taxes. As the committee 
report points out, this mismatching 
may "create distortions in the alloca
tion of economic resources and the 
manner in which certain economic ac
tivity is organized." <Senate Report 
99-313, p. 140.) 

While I agree, Mr. President, that 
this is an area that needs attention, I 
am concerned that the changes pro
posed in the bill now before us actual
ly create a mismatching of funds for 
the utilities in my State. As my col
league, Senator FORD, has pointed out, 
the Kentucky Public Service Commis
sion is the only commission in the 
United States that allows 100 percent 
of property under construction within 
its jurisdictions to be included in the 
rate base. In other words, this can 
result in revenue for Kentucky utili
ties. Most importantly, over the long 
run, this policy results in lower utility 
rates for many Kentucky consumers. 

Mr. President, unfortunately, in an 
attempt to assure that indirect costs 
incurred in the production of real or 
tangible personal property are capital
ized, a mismatching may occur for 
utilities such as those in my State. 

Now Mr. President, while Senator 
FORD and I had hoped to be able to re
solve this issue with a technical 
amendment, I am pleased to def er to 
the judgment of the chairman of the 
Finance Committee, Senator PACK
WOOD, and the distinguished ranking 
minority member, Senator LoNG, on 
how best to address this problem. 

Mr. PACKWOOD. I thank the Sena
tors from Kentucky for their assist-

ance in expediting the consideration of 
this bill. I recognize that the possible 
effect of the new uniform capitaliza
tion rules on utility rates is an impor
tant issue to your State. It is my hope 
that this issue could be explored at 
conference. 

Mr. LONG. I appreciate the Sena
tors not offering their amendment to 
this bill. I understand they have some 
concerns about how the uniform capi
talization rules will affect public util
ities in Kentucky and ultimately the 
rates customers will pay. Kentucky is 
somewhat unique in this situation and 
I have agreed to raise this issue in con
ference. 

Mr. FORD. I thank my colleainles 
for their assistance. 

CABLE TELEVISION FRANCHISE TRANSITION 
RULES 

Mr. FORD. Mr. President, I wanted 
to engage the distinguished chairman 
of the committee CMr. PACKWOOD] in a 
colloquy to tie down a loose end re
garding the transition treatment of 
cable television franchise construction 
and rebuilds across the country. I 
simply want to make sure that those 
agreements to build and rebuild cable 
systems under cable franchise are 
treated as transition property under 
the supply or service contract rule. 

Section 202(d)(3) of the bill creates a 
transition rule for service and supply 
contracts which are binding as of Jan
uary 1, 1986 (for purposes of the in
vestment tax credit) for equipment 
placed in service before the end of 
1988. I want to ask the distinguished 
manager of the bill a question regard
ing the application of this rule to 
cable television franchises. In sub
stance, cable television franchise 
agreements are service contracts. But, 
in form, they may be embodied in 
whole or in part in municipal ordi
nances. Was it the intention of the Fi
nance Committee to include cable tele
vision franchise agreements within the 
service and supply contract rule? 

Mr. PACKWOOD. The Senator is 
correct. The committee intends that 
cable television franchises generally 
do qualify as "supply or service con
tracts" for purposes of section 
202(d)(3) relating to transition rules. A 
cable television franchise generally 
represents an agreement between a 
cable television system operator and a 
franchising authority governing the 
provision of cable television services. 
The committee intends that such 
cable television franchise agreements 
be treated as service contracts for pur
poses of section 202Cd)(3) (provided of 
course that such agreements meet the 
grandfather date of January 1, 1986), 
even though the franchise terms may 
be embodied in whole or in part in a 
municipal ordinance or similar enact
ment. No contrary inference should be 
drawn from the specific transition 
rules set forth in section 202Cd)(12), al-
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though property qualifying under sec
tion 202(d)(12) also would qualify 
under section 202(d)(3). 

QUALIFIED REDEVELOPMENT BONDS 

Mr. GLENN. I understand that 
there is a problem with the definition 
of "qualified redevelopment bonds" 
set forth in section 1501Cc) on page 
2319 of the tax bill. Under the bill, 
only States which permit the pledging 
of incremental tax receipts are eligible 
to use "qualified redevelopment 
bonds" to finance urban renewal 
projects. This distinction seems unfair 
since many States either prohibit the 
use of tax increment financing or se
verely restrict its use. My own State of 
Ohio will be particularly hurt by this 
omission in the bill-cities of Cleve
land, Akron, and many others depend 
on the use of general obligation bonds 
to finance urban redevelopment. I am 
sure the chairman agrees that urban 
blight is an important problem, one 
which affects every State, and not just 
those which authorize tax increment 
financing. 

Mr. PACKWOOD. When the com
mittee focused on qualified redevelop
ment bonds, we looked at tax incre
ment bonds. Those were the only 
types of redevelopment bonds which 
were brought to our attention. To the 
extent other types of bond financing 
are used for the same purposes, I 
assure you we will include them in 
conference as qualified redevelopment 
bonds, where appropriate. 
IN FAVOR OF RETENTION OF SECTION 401 <k > 

BENEFITS FOR STATE AND LOCAL GOVERNMENT 
EMPLOYEES 

Mr. CHAFEE. Mr. President, I want 
to bring to the attention of my distin
guished colleagues a provision in the 
current bill which I believe is unfair. 
The bill eliminates cash or def erred 
arrangements for State and local gov
ernment employees. These arrange
ments, also known as 401Ck) plans, 
allow employees to def er receipt of 
cash compensation and have this 
amount contributed to a qualified 
plan. Under a 40l<k) plan an employee 
is not taxed on the contribution until 
it is actually distributed from the plan. 

The current bill would eliminate 
40l<k) benefits for State and local gov
ernment employees but retain them 
for the private sector and nonprofit 
organizations. The recently enacted 
Federal Employee Retirement System 
Act of 1986 provides Federal employ
ees with benefits similar to those of 
401Ck). Therefore, if this bill is en
acted, every employee in this country 
will be able to benefit from section 
40l<k> except for those employed by 
State and local governments. There is 
no logical explanation for the exclu
sion of State and local government 
employees from 40l<k) benefits. It is 
unjust to discriminate against this one 
group. 

If we decide that it is a desirable 
policy to provide tax favored savings 

to employees, then I believe all em
ployees should be able to share in the 
benefit equally. It is inconsistent with 
the goal of fairness and tax reform to 
provide a tax subsidy to one group of 
employees and to deny it to another 
without justification. Moreover, deny
ing public employees 40l<k> benefits it 
makes it far more difficult for a State 
or local government to attract and 
retain quality employees. 

We must not subsidize the private 
sector at the expense of public em
ployers and their employees. State and 
local governments should be able to 
continue to offer 40l<k> benefits to 
their employees. It is wrong to single 
them out for discrimination. I hope all 
my colleagues will join with me in 
urging the conference committee to 
reinstitute 401Ck) benefits for public 
employees. 

PRESERVING 401 <k> PLANS FOR STATE AND 
LOCAL EMPLOYEES 

Mr. MITCHELL. Mr. President, I 
rise to speak in favor of retaining 
401Ck) plans for State and local em
ployees. A 40l<k> retirement plan is a 
cash or deferred arrangement 
["CODA"] under which an employee 
may elect to defer the receipt of cash 
compensation and have the deferred 
amount contributed to a qualified 
profit sharing or stock bonus plan. If 
the 40l(k) plan meets certain qualifi
cation requirements, the employee is 
not currently taxed on his or her elec
tive contributions. In many plans, em
ployers also contribute to the 40l<k> 
plan. 

If this bill passes, State and local 
employees will be the only group of 
employees ineligible to participate in a 
thrift savings plan. It is illogical that 
we allow private sector employees to 
have 401Ck) plans, Federal employees 
to have a plan very similar to 40l<k> 
plans, but deny these plans to State 
and local employees. In recent years, 
18 State and local governments have 
adopted 40l<k> plans. They have 
proven to be extremely beneficial to 
both the employee and employer. 
Many public employees now enjoy in
centives to save for their retirement in 
the same manner as Federal and pri
vate sector employees. The continued 
availability of 401(k) plans for State 
and local employees is essential to 
maintaining fairness in the Tax Code 
as it relates to deferred income retire
ment plans. 

Some have argued that 40l<k> plans 
are beneficial only to higher income 
taxpayers. The record does not bear 
this out. Since their enactment in the 
Revenue Act of 1978, lower and middle 
income employees, in particular, have 
found 40l(k) plans to be an effective 
way to contribute to their retirement 
security. In fact, at an income level of 
$10,000 to $25,000, twice as many 
people participate in 40l<k> plans than 
make use of IRA's. In jurisdictions 
where 401<k> plans are available to 

public employees, the response h 
been extremely favorable at all leve 
of employee compensation. 

Some have argued that other tax-fa 
vored elective contribution plans, sue 
as eligible State def erred compensa 
tion plans under Internal Revenu 
Code section 457, are available to th 
public sector and that section 40l<k 
arrangements are therefore "unneces 
sarily duplicative." Section 457 ar 
rangements are interior to sectio 
401Ck> arrangements as a vehicle fo 
promoting retirement savings. Sectio 
457 plans, unlike 401Ck> plans, are no 
funded by a trust whose assets are 
dedicated to the benefit of employees 
who have deferred compensation 
under the plan. Rather, deferred 
amounts are subject to the general 
creditors of the employer and need not 
be funded at all. In addition. employee 
access to funds def erred under section 
457 plans is more restricted. Loans are 
not permitted and distributions may 
not be made available to the employee 
except upon separation from service or 
in unusual circumstances. 

Given the generally lower levels of 
pay to public employees there seems 
little risk that these employees will 
"double-up" payments to 457 and 
40l(k) plans. Any such concern can be 
remedied by offsetting contributions 
to other plans against the $7,000 limit 
for 40l<k) plans under the bill. 

In short, Mr. President, 40l<k> plans 
are a popular means to save for retire
ment. In the private sector, 63 percent 
of eligible employees participate in 
401Ck) plans. I see no reason why the 
State and local employees should be 
denied the same opportunity. I under
stand that revenue constraints prevent 
us from acting on this issue at this 
time. My hope is that the Finance 
Committee will revisit this issue at an 
early date and extend 40l(k) plan ben
efits to all taxpayers on an equal basis. 

RETIREMENT CONTRIBUTIONS 

Mr. HEINZ. Mr. President, many 
employers, large and small, currently 
maintain retirement arrangements 
which provide for after tax employee 
contributions that are matched by 
company contributions. These ar
rangements have been well-received by 
employees and are successful in cover
ing a broad range of employees at all 
compensation levels. The success of 
these arrangements is explained in 
part by the company matching f ea
ture. However, employees in all com
pensation ranges are usually willing to 
participate, in part, because under 
present law they have access to their 
own contributions. 

The Senate and House tax reform 
bills would restrict access to employee 
savings under retirement plans. Under 
the proposed bills, some or all of the 
amounts withdrawn from a qualified 
retirement plan may be treated as tax
able and subject to an additional 
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income tax of up to 15 percent of the 
amount withdrawn if such withdrawal 
occurs before the earlier of age 59 V2, 
disability, or death. These changes are 
necessary to ensure adequate retire
ment income, but may have a chilling 
effect on e.1.nployee savings. 

Anecdotal evidence makes clear that 
limiting access to an employee's con
tribution can discourage participation. 
One company that testified in the Fi
nance Committee RIPA hearings, 
which I chaired, noted that participa
tion in its conventional thrift plan 
prior to 1973 was 75 percent; however, 
when the plan was amended in 1975 to 
preclude withdrawals, participation 
dropped to 55 percent. Another com
pany testified that when it added a 
pre-tax contribution feature to its sav
ings plan in 1984, after-tax contribu
tions to the plan continued at twice 
the rate of pre-tax contributions, 
largely because of the difference in 
the withdrawal provisions. 

Although I am not offering an 
amendment to the tax bill at this time, 
I hope that in reviewing the basis re
covery rules and the additional tax on 
early withdrawals in the pension area, 
the conferees will recognize and appre
ciate the need to encourage the par
ticipation of younger and lower paid 
employees in qualified plans. To in
crease participation among these 
groups, I hope the conferees will allow 
for after tax contributions, with their 
earnings taxed currently, to be with
drawn from a qualified plan without 
adverse tax consequences. 

Mr. STEVENS. Mr. President, I rise 
today to speak on the inequities of 
eliminating 40l<k> plans for State and 
local government employees. Section 
401<k) plans, created by the Revenue 
Act of 1978, allow participants to defer 
receipt of a portion of their salary in 
exchange for which an equal amount 
is contributed to a tax qualified plan. 
Amounts def erred and contributed to 
a section 40l<k> plan and any earnings 
thereon, are not subject to tax until 
actually distributed to participants. 

As chairman of the Civil Service, 
Post Office, and General Services Sub
committee of the Senate Governmen
tal Affairs Committee, I am very fa
miliar with the pension policies of this 
Nation. The recently enacted Federal 
Employee Retirement System Act of 
1986 provides all Federal employees 
with a thrift plan modeled on 40l<k> 
plans. We acted to extend this particu
lar benefit to Federal employees be
cause 401<k> plans have proven effec
tive and popular in the private and 
nonprofit sectors and where they have 
been offered in recent years to State 
and local employees. 

Under this bill, State and local gov
ernment employees whose employer 
does not have a plan already in place, 
will be the only category of employees 
denied access to 401<k> plans. These 
savings plans are available for the 

public and nonprofit sectors and simi
lar plans are available for Federal em
ployees, but State and local govern
ment employees are unjustly discrimi
nated against. I think eliminating 
401<k) plans for State and local gov
ernment employees contradicts the 
theme of fairness so evident through
out this bill. 

Equally important, eliminating 
401<k) plans for State and local gov
ernment employees denies them an ef
fective tool for savings. These plans do 
not benefit only the highly paid. In 
fact, they are used widely by lower 
income groups. One study indicates 
that over 70 percent of 40l<k> partici
pants earn under $30,000 per year. In 
addition, participation rates for work
ers earning between $10,000 and 
$25,000 more than double the IRA 
participation rates for those groups. It 
makes no sense to deny a plan with 
such widespread use among lower and 
middle income workers for State and 
local government employees, the very 
employees who could benefit from 
these plans. 

Thus far, over 18 State and local 
governments have adopted 401<k> 
plans, and where implemented, they 
have proven highly successful. I am 
advised that a bill to allow 401<k) 
plans for State and local government 
employees is currently pending in the 
Alaska Legislature. It is my hope that 
the public servants in Alaska will also 
benefit from these effective and popu
lar plans. Is it fair that workers in pro
prietary nonprofit or Veterans' Ad
ministration hospitals have a 401<k> 
plan, but a worker doing the same job 
in a public hospital cannot. 

It is my hope that this important re
tirement savings tool will not be elimi
nated in this legislation. While I un
derstand the realities of amending this 
bill on the floor, I hope this matter 
can be resolved in conference or in 
other legislation. 

ESOP PROVISIONS 

Mr. TRIBLE. Mr. President, this tax 
bill, and its ESOP provisions, are a 
tribute to Senator RussELL LoNG, the 
man who fought singlehandedly for 
ESOP's in the early 1970's. 

Senator LoNG came to the Senate 
with the legacy of Huey Long, who 
wanted to make "every man a king." 
Senator LoNG, I know you have often 
been quoted as saying that your father 
had revolutionary ideas, and that you 
were more in favor of evolutionary 
ideas. 

Before you leave the Senate, I want 
you to know that the ESOP evolution 
is alive and well in my State of Virgin
ia. There are 100 ESOP companies in 
Virginia, with over 10,000 employees. 
In fact, the former owner of a leading 
Virginia ESOP company, Comsonics of 
Harrisonburg, is president of the na
tional trade group representing ESOP 
companies. 

ESOP's embody the basic ideas of 
free enterprise. The Government 
cannot make "every man a king." But 
free enterprise does bring the greatest 
wealth to the largest number of 
people. 

Senator LoNG was the first to put 
these simple truths into action with 
his ESOP initiatives. He stated by 
himself, but his work has created a na
tionwide ESOP movement. 

Let's pass this resolution and urge 
our House colleagues to accept the 
Senate's ESOP provisions, and then 
let's allow the ESOP evolution to con
tinue, unabated. 

Continued ESOP growth, not words, 
would be the best possible tribute to 
our good and esteemed friend, Rus
SELL LONG. 

TAX TREATMENT OF COMPUTER SOFTWARE 
ROYALTY INCOME 

Mr. CRANSTON. Mr. Chairman, I 
would like to further clarify a point of 
some concern to many computer soft
ware firms in my State of California. I 
understand that section 1302 of H.R. 
3838 as reported out by the Senate on 
May 29, 1986, provides specific treat
ment for certain royalties received by 
firms producing and marketing com
puter software. The provision insures 
that these firms have a bright line test 
for the tax treatment of computer 
software royalty income. 

I believe the policy underlying this 
provision applies equally to all corpo
rations engaged in the production and 
marketing of computer software. I am 
prepared to off er an amendment at 
this time to extend the same treat
ment to subchapter S corporations. 
However, I understand that there is a 
revenue loss associated with this pro
posed conforming change. Therefore, 
with the assurance from the chairman 
of the Committee on Finance that an 
effort will be made in conference to 
rectify this unintended difference in 
tax treatment for different business 
entities receiving identical sources of 
income, I will at this time request 
unanimous consent to withdraw my 
proposed amendment. 

At this time I would also like to clar
ify a second related issue. I would like 
to confirm my understanding that 
under the passive loss rule of H.R. 
3838 as reported by the Senate Fi
nance Committee, this type of royalty 
income received through a pass
through entity is not portfolio income, 
and will not be considered derived 
from a passive activity if the taxpayer 
has materially participated in that ac
tivity. 

Mr. PACKWOOD. The committee 
has no objection to the substance of 
the Senator's amendment and we will 
certainly make every effort to include 
this conforming change in the final 
bill agreed to by the House and Senate 
conferees. 
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Also, you are correct in your reading 

of the passive loss rule. Where a sub
chapter S corporation is actively en
gaged in the computer software busi
ness and receives this type of royalty 
income from users of its software 
products, that income-or loss-will be 
treated as income-or loss-from the 
active conduct of a trade or business 
rather than portfolio income, so long 
as the respective shareholders materi
ally participate in the business activi
ty. 

Mr. CRANSTON. I thank the distin
guished chairman for his assurance 
and commitment to attempt to obtain 
consistent treatment in this area and 
for clarifying the matter further. 

GREEN BAY PACKAGING 

Mr. KASTEN. I wonder if I might 
ask the chairman a question regarding 
a situation that exists with a Wiscon
sin company. This company is a sub
stantial corporation which is in the 
process of converting from a subchap
ter C corporation to a subchapter S 
corporation. As the chairman knows, 
to qualify as a subchapter S corpora
tion the corporation can have no more 
than 35 shareholders. This corpora
tion currently has over 150 sharehold
ers, but nearly 100 of those current 
shareholders are employees or former 
employees of the corporation. 

As a matter of corporate policy, the 
corporation considers it a very high 
priority that employees be able to own 
stock, and s~ock is available to any em
ployee who wants to purchase stock, 
as stock in the corporation becomes 
available. However, in order for the 
corporation to effect the change to 
subchapter S, the only option it has, 
under the current law, is to purchase 
outstanding stock from those current 
and past employees who own stock. 
The purchase of the stock from the 
employees will result in approximately 
$2 million in capital gains tax to the 
employees. 

I know that the senior Senator from 
Louisiana has worked for many years 
on employee stock ownership plans, 
and that he has proposed in the past 
the ESOP's be made available to sub
chapter S corporations. However, as 
yet they are not. We are informed 
that to make ESOP's available to sub
chapter S corporations would be very 
expensive. The other option which has 
been explored is to create a means by 
which the employee stock could be put 
in a voting trust, with the voting trust 
treated as one shareholder for pur
poses of subchapter S. That also is an 
option not available under current 
law. 

It is my opinion that there should be 
some mechanism by which a company 
in this situation can effect the change 
in corporate form without the necessi
ty of imposing a significant capital 
gains tax on its employee stockhold
ers, and allow them to continue to own 
their stock. However, at this time I am 

not in the position to off er an amend
ment which would accomplish that 
end. I wonder, however, if the chair
man and the senior Senator from Lou
isiana could indicate to me whether 
they felt that if a reasonable solution 
could be found before the conference 
committee completes its work, that 
they will work to include such a solu
tion in the bill reported from the con
ference committee. 

Mr. PACKWOOD. Let me say to the 
Senator that I am very sympathetic 
with the problem which he has out
lined, and I would very much like to 
find a solution. I strongly believe that 
stock ownership by employees is a 
very desirable result, and that the op
eration of the tax law should not work 
to prevent that stock ownership from 
happening. So let me assure the Sena
tor that I will work toward a solution 
if one can be found within the scope of 
conference. 

Mr. LONG. I welcome the comments 
of the Senator from Wisconsin, and 
indeed I have tried in the past to 
extend ESOP's to subchapter S corpo
rations but have yet to succeed in get
ting that accomplished. However, let 
me tell the Senator that I too am sym
pathetic to the situation he describes, 
and if a proper solution can be found 
in the conference on this bill then it 
should be included. 

REAL ESTATE TAX 

Mr. BENTSEN. Mr. President, I 
would like to engage the distinguished 
chairman of the Finance Committee in 
a colloquy concerning a real estate tax 
issue. The committee report on the 
bill states that, "An activity as a 
dealer in real estate is also not gener
ally treated as a rental activity." It is 
my understanding, therefore, that 
where a taxpayer materially partici
pates in a nonrental real estate busi
ness, consisting of such activities as 
the sale, development, management, 
and brokerage of real estate, the tax
payer is not treated as being engaged 
in a passive activity and that, accord
ingly, the income, gain, or loss realized 
by the taxpayer on these activities is 
not passive income or loss. 

Furthermore, it is my understanding 
that interest income generated from 
installment notes received from the 
sale of nonrental real estate that was 
held for sale by a dealer, who remains 
a dealer during the period of receipt of 
the interest, is not considered portfo
lio interest income. 

Am I correct in my understanding of 
how these provisions should be inter
preted? 

Mr. PACKWOOD. The Senator 
from Texas is correct. 

CERTAIN GRADED PREMIUM POLICIES 

Mr. DOLE. A question has arisen re
garding some language in the commit
tee report to the Tax Equity and 
Fiscal Responsibility Act of 1982. In 
1982, the Senate Finance Committee 
was concerned that the reserve revalu-

ation of certain graded premium poll 
cies under section 818Cc)(2) was abu 
sive. These abuses involved som 
graded premium policies with premi 
urns that are level only after the in 
sured reaches older ages, such as ag 
80. However, in the report we also rec 
ognized that other "graded premi 
policies should be treated as whole lif 
policies." 

I understand that some have been 
concerned that this language might 
not apply to treat a graded premium 
policy providing permanent insurance 
without the exercise of any conversion 
privilege and which has no increase in 
premium after the insured reaches age 
30 as "other than term" insurance. 
That certainly is not my understand
ing of the intent of the committee and 
for that reason I did not request that 
a clarification of the issue be included 
in the technical corrections title of 
this bill. Is your understanding that a 
clarification is unnecessary? 

Mr. PACKWOOD. The majority 
leader is correct. It is my view as well 
that a graded premium policy provid
ing permanent insurance without the 
exercise of any conversion privilege 
and which has no increase in premium 
after the insured reaches age 30 is 
"other than term" insurance. No tech
nical correction is necessary. 

RENTAL ACTIVITY 

Mr. TRIBLE. The passive loss rule 
contained in section 1401 of the 
Senate amendment to H.R. 3838 de
fines the term "passive activity" to in
clude any rental activity. The term 
"rental activity" is explained on page 
741 and the following pages of the 
report of the Senate Finance Commit
tee, Report 99-313, as excluding cer
tain activities which include the provi
sion of substantial services. It is the in
tention of the Senate in enacting this 
legislation to exclude from the defini
tion of "rental activity" for purposes 
of section 1401 of this Senate amend
ment any facility which provides 
housekeepirig, maid service, linen, 
maintenance, social and recreational 
activities, meals, and nursing consulta
tion in addition to shelter for the el
derly. 

Mr. PACKWOOD. That is correct. It 
is the intention of the Senate in enact
ing section 1401, with respect to the 
passive loss rule, to exclude from the 
definition of "rental activity" the op
eration of a facility which provides 
housekeeping, maid service, linen, 
maintenance, social and recreational 
activities, meals, and nursing consulta
tion in addition to shelter for the el
derly. Thus, if an owner is regularly, 
continuously, and substantially in
volved in the operation of such a facil
ity, then his ownership interest in the 
facility, will not be treated as a passive 
activity. 

Mr. PRYOR. Mr. President, today 
the Senate will approve a comprehen-
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sive tax reform bill. This bill is the 
result of almost 18 months of work by 
the President, the House of Repre
sentatives, and the Senate. 

I will vote for this bill, Mr. Presi
dent, and send this measure to confer
ence with the House of Representa
tives. This legislation is the most com
prehensive piec~ of tax legislation 
since the last overhaul of the Tax 
Code in 1954. I believe the American 
people deserve a streamlined tax 
system. 

There are a few problems with this 
bill, which I will explain in a minute. 
They need to be corrected in confer
ence in order to make this a much 
better bill. This can, and should, be 
done. I believe, however, that the tax 
reform process needs to move ahead. 

Mr. President, the best feature of 
the pending bill is the rate structure. 
For the first time in many, many years 
\Je are seeing a significant lowering of 
tax rates for both individuals and cor
porations. This bill is an attempt to 
move away from a tax system loaded 
with exemptions, deductions, and cred
its to one with fewer tax preferences. 
If this occurs, we can also move away 
from a system of high tax rates, while 
maintaining a progressive Tax Code, 
since the tax base will be broader. The 
rates in the pending measure, 15 and 
27 percent for individuals, and 33 per
cent for corporations, represent tax re
duction for most people. In fact, Mr. 
President, 80 percent of all taxpayers 
will be in the 15-pE:rcent tax bracket, 
and over 6 million taxpayers at or 
below the poverty line will be taken 
off the income tax system. Additional
ly, for millions of Americans our 
income tax system after tax reform is 
enacted will mean it is simpler. This 
has always been a major objective of 
tax reform. 

Mr. President, there are large in
creases in this bill for the personal ex
emption and the standard deduction. 
This will ease the tax burden on fami
lies. Finally, and very importantly, Mr. 
President, this bill allows self-em
ployed individuals to deduct one-half 
of the cost of their health insurance 
premiums. This is an issue I've been 
interested in for several years, and in 
my opinion, this one change restores 
some much-needed equity to our tax 
system. It makes little sense for those 
who are covered by group health in
surance to receive this coverage tax
free, but require self-employed individ
uals to pay for coverage for them
selves and their families on an after
tax basis. I'm very pleased this provi
sion is in the Senate bill. 

Mr. President, under a tax system 
with lower tax rates, and fewer tax 
preferences, economic factors will once 
again become the primary factor influ
encing investment decisions. Certainly, 
as long as we have taxes in this coun
try, they will have to be taken into ac
count when ~ny investment is made. 
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The issue, however, is what should be 
the primary motivation for investment 
making. Under the present tax system, 
I'm afraid that frequently tax consid
erations play the major role. 

Mr. President, as I stated earlier 
there are problems with the pending 
bill. I remain confident, however, that 
the Senate conferees are very much 
aware of them and will work to resolve 
them in conference with the House. 

First, I believe we should restore the 
deductibility of contributions to indi
vidual retirement accounts. In the 
1981 Tax Act, we allowed everybody to 
establish an IRA. This has been very 
successful, and millions of Americans 
are putting money aside each year for 
their retirement. This is in addition to 
the amounts they will be eligible to re
ceive under an employer sponsored 
plan. The pending bill does retain the 
tax-free buildup of the account, which 
is the major tax benefit as the fund 
grows, and doesn't change the law for 
those not covered by employer-spon
sored pension plans. I believe, howev
er, we should retain present law in this 
area. That's why I voted for one of the 
amendments that would have kept the 
full deductibility of IRA contributions. 

Second, I'm very concerned over the 
retroactive feature of the so-called 
passive loss rules. In the committee, I 
argued against any retroactive treat
ment on any item of the bill, including 
the repeal of the investment tax 
credit. Disallowing losses against the 
other income, after investment deci
sions were made based on the present 
tax structure, is wrong. In my opinion, 
this should be corrected in the confer
ence. Men and women relied on the 
state of the tax law when they invest
ed the money, and while it's one thing 
for Congress to change the tax system 
on a prospective basis, it's quite an
other thing to change it after money 
has already been spent. 

Closely related to the previous con
cern, Mr. President, is one I also have 
in the area of low-income housing. 
While there is tax credit in the bill, it 
needs to be improved in order to pro
vide an added incentive for investment 
in low-income housing. The Senator 
from Maine [Mr. MITCHELL] has 
worked very hard on this issue and his 
efforts have improved the credit, but 
more needs to be done. Without signif
icant tax benefits, investments in low
income housing, particularly FmHA 
and HUD projects, simply would not 
be made. 

The conference should also examine 
whether or not to reinstate a capital 
gains deduction. With a top rate of no 
more than 27 percent arguments can 
be made that you don't need a favor
able rate for capital gains. If the rate 
moves above 27 percent, however, I be
lieve the conference should seriously 
examine reinserting the deduction. 
Even with a 27-percent rate, I believe 
we should have the capital gains de-

duction for small farmers and timber 
owners. Because of this, I supported 
amendments to restore the capital 
gains deduction for these individuals. 

Finally, Mr. President, I believe the 
tax reductions in the bill should be im
proved for middle-income Americans. 
The best way this can be done is by 
changing the breakpoints now in the 
bill. This is the level of income where 
you move into the higher bracket. 
Moving these breakpoints up will pro
vide greater tax relief for middle
income taxpayers. 

Mr. President, I believe these con
cerns will be dealt with in the confer
ence. 

The most basic question, Mr. Presi
dent, is whether or not the pending 
bill is better overall than the existing 
Tax Code? While this bill might not be 
perfect, neither is the present Tax 
Code. Every Member of this body has 
made speech after speech for years 
about the present Tax Code and the 
inequities it contains. Here's an oppor
tunity to vote for change. How can we 
justify a tax system, which in 1983 al
lowed 30,000 taxpayers in this country 
that made over $250,000 to pay no 
taxes, or 3,000 people with incomes in 
excess of $1 million to pay little or no 
taxes? Is that system fair? Is it equita
ble? 

In short, Mr. President, this bill de
serves a chance. It deserves to be ap
proved by the Senate and sent to con
ference. As I've stated, it's not perfect. 
Neither is our present Tax Code. Our 
failure to adopt this tax reform bill 
will probably mean that any chance of 
overhauling our Tax Code will be 
doomed for years to come. Let's not 
forget that the last major overhaul oc
curred over 30 years ago. Here's an op
portunity to vote for a change. 

More changes will be made in con
ference that will address the concerns 
many Members have stated. And, in 
my opinion, the result will be a far 
better tax system than we have today. 

DEDUCTIBILITY OF BANQUET MEAL EXPENSES 

Mr. DOLE. Mr. President, I would 
like to ask the distinguished chairman 
of the Committee on Finance, Mr. 
PACKWOOD, to clarify rules in the com
mittee amendment relating to the de
ductibility of business meals, and spe
cifically, the deductibility of meals 
that are provided as an integral part 
of a banquet meeting. 

During committee consideration of 
the tax reform bill, I supported what I 
think is good policy to limit the deduc
tion for business meals to 80 percent 
of the otherwise allowable amount. 
However, the concerns existing under 
present law with respect to business 
meal deductions, which led me to sup
port the 80-percent limitation, do not 
arise with respect to meals that are an 
integral part of a convention, sen.;Jnar, 
annual meeting, or similar business 
program. For that reason, I proposed a 
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rule permitting full deductibility in 
1987 and 1988 of qualified banquet 
meeting meals. The Finance Commit
tee unanimously adopted that rule in 
recognition, I believe, of the unique 
nature of such business banquet or 
convention meals. 

Mr. PACKWOOD. Because I agree 
with the distinguished majority leader 
concerning the unique nature of ban
quet meeting meals, I support the rule 
he proposed. I appreciated your bring
ing this matter to the committee's at
tention, and I applaud your developing 
a rule with minimal revenue impact. 

Mr. DOLE. I thank the distin
guished chairman for his comments, 
and would like to ask for clarification 
of three aspects of the rule relating to 
banquet meeting meals. 

The first point relates to a require
ment in the rule under which full de
ductibility-rather than 80-percent de
ductibility-applies only for meals 
that are an integral part of a business 
program with respect to which an ex
pense for food or beverages is not sep
arately stated. I understand that this 
requirement means that the fuil-de
ductibility rnle does not apply if a 
change is made to persons consuming 
the meal for an amount for the meal 
separate from the charge for the pro
gram of which the meal is an integral 
part, or if program attendees who do 
not have the meal are refunded a sepa
rate amount for not having the meal. 

Of course, the hotel, caterer, or 
other business providing the food or 
beverages may state to the program 
sponsor a separate amount that repre
sents the food and beverage charges to 
the sponsor, which amount the spon
sor then may factor into the total fee 
for the program that includes the 
meal. Am I correct that such a sepa
rate statement does not subject part of 
the program 'costs to the general 80-
percent deductibility rule where the 
other requirements of the full-deduct
ibility rule are satisfied? 

Mr. PACKWOOD. The distin
guished majority leader is correct. As 
long as the persons attending the meal 
are not charged a separate amount for 
the meal apart from the total cost of 
the program, the full-deductibility 
rule applies where the other require
ments of the rule are satisfied-for ex
ample, that more than 50 percent of 
the participants at the business pro
gram are away from home. Thf; fact 
that the business furnishing the food 
and beverages separately states the 
cost of such items to the program 
sponsor does not disqualify the meal 
from the full-deductibility rule in the 
committee amendment. 

Mr. DOLE. My second point relates 
to a special rule in the committee 
amendment that applies to deductions 
for business meal expenses. The com
mittee amendment conditions deduct
ibility of food or beverage expenses on 
a showing that the furnishing of the 

food or beverages has a "clear business 
purpose" currently related to the 
active conduct of a taxpayer's trade or 
business. This clear business purpose 
requir.ement is not satisfied in the case 
of a meal at which the business discus
sion does not concern a specific busi
ness transaction or arrangement. 

I understand that this clear business 
purpose requirement applies, for ex
ample, to a business meal between a 
taxpayer and a customer that takes 
place in a restaurant, hotel dining 
room, country club, or other facility. 
However, the requirement does not 
seem appropriate in the case of meals 
that are an integral part of a banquet 
program. In such a case, it is unlikely 
that the banquet participants would 
be able to discuss specific business 
transactions because of the lack of pri
vacy. 

Am I correct that the clear business 
purpose requirement would not apply, 
on top of the requirements generally 
applicable for deducting entertain
ment expenses, with respect to ban
quet meeting meals? 

Mr. PACKWOOD. The intent of the 
committee has been correctly stated 
by the distinguished majority leader. 

Mr. DOLE. My final question relates 
to applicability of the full-deductibil
ity rule to food and beverages fur
nished by an employer to its employ
ees at a facility used for employee 
training. These facilities are used for 
seminars and similar programs be
cause they are the most cost-effective 
means of providing continuing educa
tion and training to large numbers of 
employees. Am I correct in under
standing that meals at such facilities 
are eligible for full deductibility under 
the banquet meeting rule? 

Mr. PACKWOOD. That is correct. 
Under the committee amendment, the 
80-percent limitation does not apply 
prior to 1989 to a food or beverage ex
pense that is an integral part of a 
qualified banquet meeting. The 
amendment defines this term to mean 
any convention, seminar, annual meet
ing, or similar business program
where meal expenses are not separate
ly charged-if: First, more than 50 per
cent of the participants are away from 
home; second, at least 40 individuals 
attend; and third, the food or bever
ages are part of a program that in
cludes a speaker. Thus, meals served 
at an employee training facility would 
be fully deductible if these require
ments are met. 

Mr. DOLE. I thank the distin
guished chairman for his clarification 
of these matters. · 

Mr. MATTINGLY. Mr. President, I 
would like to ask the chairman BoB 
PACKWOOD of the Finance Committee 
for clarification concerning the per
sonal holding company tax provisions 
of this bill. 

The bill excepts certain active busi
nesses from the personal holding com-

pany tax because that tax was never 
intended to apply to active businesses. 
My concern is that there are certain 
other active manufacturing businesses 
of taxpayers, not indicated specifically 
in the bill, that should be covered by 
the bill. The business operations of 
these taxpayers are being unduly re
stricted by the personal holding com
pany tax-a punitive tax which was 
not meant to burden the operation 
and expansion of active manufactur
ing businesses. 

Mr. PACKWOOD. I appreciate the 
Senator from Georgia raising this 
issue. I am aware of the problem of 
which he speaks, and I agree that the 
personal holding company tax was 
never intended to restrict the oper
ations of active manufacturing busi
nesses. The bill mentions certain 
active businesses in this regard, and I 
plan to work to persuade the conferees 
to clarify that other active businesses 
are similarly not subject to the person
al holding company tax. 

Mr. MATTINGLY. I thank the dis
tinguished chairman, and look forward 
to seeing this matter resolved by the 
conference. 

PERIPHERALS OF TELEPHONE CENTRAL OFFICE 
SWITCHING EQUIPMENT 

Mr. GRASSLEY. Mr. President, I 
would like to congratulate the chair
man on this tax ref arm bill. He has 
shown time and again his vast knowl
edge of the complicated issues in
volved with this historic and massive 
tax reform. I would like to ask the 
chairman what was intended by the 
committee on a few technical issues. 

Was it the committee's intention to 
treat peripherals of telephone central 
office switching equipment the same 
as peripherals of computers? 

Mr. PACKWOOD. Yes, the Finance 
Committee determined that the tech
nology of computers and computer
based telephone central office switch
ing equipment is similar, and the com
mittee intended to include both in the 
5-year class. We want to ensure that 
computer-based central office switch
ing equipment and its related periph
eral equipment, are included within 
the 5-year class. This would be consist
ent with the treatment of computer 
and related computer peripheral 
equipment owned by a taxpayer. 

Mr. GRASSLEY. Does this 5-year 
treatment for COE and peripherals 
apply to telephone companies as well 
as other taxpayers? 

Mr. PACKWOOD. Yes, it does. This 
equipment is treated the same wheth
er it is owned by a telephone company 
or any other taxpayer. 

Mr. GRASSLEY. Do the normaliza
tion rules provided in the repeal of the 
ITC ensure that credits will be recap
tured? 

Mr. PACKWOOD. The normaliza
tion rules provided in the repeal of the 
ITC provision on page 1530 are impor-
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tant technical changes to the current 
law provision. Subparagraph < 1) of the 
normalization rules have been clari
fied to ensure that credits will be "re
captured" rather than "disallowed." 
This change is consistent with the 
committee report and the committee's 
intent in that it will prevent the possi
bility that a recaptured credit be treat
ed as a prior period adjustment for 
ratemaking purposes. 

Mr. GRASSLEY. Mr. Chairman, 
under your leadership, the committee 
has eliminated a number of inconsist
encies in the law. In order to clarify 
one such instance in which fairness 
has been mandated by the committee, 
let me ask you, for purposes of depre
ciation, did the committee distinguish 
between regulated and unregulated 
communications companies? 

Mr. PACKWOOD. The committee 
intended to ensure that there would 
be no discrimination between regulat
ed and unregulated companies. 

Mr. GRASSLEY. How did the com
mittee intend to treat property that 
does not have a specified ADR mid
point life? 

Mr. PACKWOOD. The committee 
bill places all property that does not 
have a specified ADR midpoint life in 
the 5 year, 200 percent declining bal
ance depreciation classification. 

Mr. GRASSLEY. Does fiber optic 
cable fall within the 5-year class under 
the Senate bill? 

Mr. PACKWOOD. I am not aware 
whether fiber optic cable has a speci
fied midpoint under the present ADR 
system. If fiber optic cable has no 
specified ADR midpoint or has a mid
point of less than 16 years, it would 
fall into the 5-year depreciation class, 
regardless of whether it is owned by a 
regulated or unregulated company. 

Mr. GRASSLEY. In view of your 
answer that you are unaware of 
whether fiber optic cable has a speci
fied ADR midpoint life or what that 
midpoint life might be, and in view of 
the committee's intention to assure 
fairness in depreciation policy between 
regulated and unregulated companies, 
will you address these issues in confer
ence? 

Mr. PACKWOOD. I can assure you 
that the Senate conferees will address 
the issues of the proper depredation 
treatment of fiber optic cable, depre
ciation treatment of the equipment 
utilized by bypassers and other issues 
related to the comparable treatment 
of communications equipment, wheth
er owned by regulated or unregulated 
companies. 

KENNECOTT 

Mr. GARN. Mr. President, I rise, 
once again, to discuss an issue which I 
have discussed, at considerable length, 
on this floor before. This issue, Mr. 
President, concerns the domestic 
copper industry, which for all intents 
and purposes, is dying. 

Let me share with my colleagues the 
grim statistics associated with the 
copper industry: 

Approximately 50 percent of the do
mestic copper mines are closed, and it 
is doubtful that many will ever reopen; 

The workforce in the copper mining, 
smelting and refining sector has 
dropped more than 50 percent to a 
present level of less than 20,000, down 
from 44,000 in 1979; 

The U.S. share of free world copper 
mine output dropped to 16 percent in 
1984 from 23.5 percent in 1979; 

Domestic primary copper producers 
have lost over $3 billion between 1981 
and the present; and 

A strong U.S. dollar and overproduc
tion from partially subsidized and gov
ernment-owned Third World produc
ers have kept copper prices close to de
pression era levels in real terms in 
spite of the current strong economic 
recovery. 

These are grim statistics, Mr. Presi
dent. They are statistics that have 
been constant for several years, and I 
believe it is about time we change 
them and change them for the better. 
I have succeeded in the past to limit 
loans by multilateral lending institu
tions including the World Bank to 
cou..1tries using these funds for copper 
production. I have also strongly en
couraged the administration to take 
an active role in revitalizing the do
mestic copper industry through 
reform of current trade practices. 
These measures will help, but they 
alone will not resolve the problem. 

In my own State, operations at the 
Bingham Open-Pit Mine, owned by 
Kennecott, once the Nation's largest 
copper producer, have been suspended 
for over 1 year due to high production 
costs and low copper prices due to 
overproduction in the Third World. 
Since 1981, Kennecott alone has lost 
over $700 million. As the second-larg
est employer in the State of Utah and 
a major taxpayer when it was at full 
operation, Kennecott has had to liter
ally close its doors because of these 
unfortunate circumstances. The ap
parent lack of concern with reality by 
this administration and the Congress 
doesn't make sense to me or the over 
7,000 former-Kennecott employees in 
Utah. 

There is a way, Mr. President, to sig
nificantly begin assisting this troubled 
industry through the tax reform bill 
now before the Congress. I am pre
pared to offer an amendment, for 
myself and Senator HATCH, to this his
toric bill which will provide the relief 
this industry desperately needs. 

Mr. HATCH. Will my colleague from 
Utah yield? 

Mr. GARN. I yield to my colleague 
from Utah for his comments on this 
matter. 

Mr. HATCH. Mr. President, I appre
ciate the comments from my fell ow 
colleague from Utah. After 4 years of 

extensive study and expenditures of 
over $20 million for engineering eval
uation, Kennecott announced last De
cember its decision to invest $400 mil
lion to modernize the Bingham mine. I 
won't trouble my colleagues with the 
specifics of this modernization plan, 
except to note that Kennecott's presi
dent, G. Frank Joklik, has indicated 
that modernization of the mine, cou
pled with reduced production and 
labor costs, would enable its Utah divi
sion to be "one of the lowest cost 
copper operations in the Free World." 
As Mr. Joklik indicates, this modern
ization will allow Kennecott to eff ec
tively compete with foreign producers, 
and to ensure a stable supply of 
copper in the United States. 

Mr. President, the domestic copper 
industry, like the steel industry which 
the Senate already voted to sustain in 
this bill, is a basic and strategic indus
try of the United States. Its survival, 
like steel, is critical to the national se
curity of this country. I hope my col
leagues will recognize this fact. 

The economics of this modernization 
plan were based on current tax law. 
This is not in any way a Government 
handout or better treatment than 
present law. Kennecott's estimates are 
based on the current depreciation 
schedule and the investment tax 
credit, two items that are drastically 
reformed under the Finance Commit
tee bill. Senator GARN and I have 
sought to retain current tax law treat
ment for this project. Without current 
law treatment, the economics of the 
project change and the plug may be 
pulled on this modernization project. 
If this were to occur, the domestic 
copper industry will continue to strug
gle in world copper markets. Jobs will 
be lost that would otherwise be main
tained. 

Mr. PACKWOOD. Will the Senator 
yield? 

Mr. HATCH. I yield to the distin
guished chairman of the Finance Com
mittee. 

Mr. PACKWOOD. Mr. President, I 
am very aware of the adverse plight of 
the domestic copper industry at a time 
when the U.S. economy is on the re
bound and growing stronger. The Sen
ators from Utah are absolutely right: 
The copper industry is suffering from 
overproduction and government-subsi
dization by foreign producers, high 
production costs, and outdated mining 
facilities. 

The two Senators from Utah have 
contacted the committee about the 
Kennecott modernization plan and 
emphasized how vital the project is to 
revitalizing the domestic copper indus
try. The basic concepts of the Kenne
cott modernization plan are within the 
parameters of other projects in the 
committee bill, and I assure my two 
colleagues from Utah that I will do ev
erything within my power to incorpo-
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rate this plan in the final tax bill 
during the upcoming conference with 
the House. 

Mr. GARN. Will the Senator yield? 
Mr. PACKWOOD. I yield to the 

senior Senator from Utah. 
Mr. GARN. Mr. President, I appreci

ate the comments of the distinguished 
manager of the bill and those of my 
fell ow colleague from Utah. Senator 
HATCH and I are encouraged by his re
marks and his willingness to provide 
relief for the domestic copper industry 
in this historic tax bill. We know that 
he will do all he can during confer
ence, and I am sure he will succeed in 
incorporating the Kennecott modern
ization plan into the conference 
report. Relief is necessary and timely. 
We commend our friend from Oregon 
and the assurance of his intent on this 
issue. Based on these assurances, I ask 
that my amendment be withdrawn. 

INSTALLMENT SALES 

Mr. PRYOR. Mr. President, I've had 
a couple of discussions with the chair
man of the Finance Committee with 
regard to the limit of 6 weeks on time
shares contained in the installment 
sales changes in the bill. 

As the chairman knows, I offered a 
special accounting rule when time
shares and residential lots are sold on 
the installment basis. This special rule 
will provide that these people will pay 
interest on the def erred taxes, even if 
they borrow against the installment 
receivables. 

I do have some concern, however, 
over the 6-week limit contained in the 
bill, and I would like to ask the chair
man whether he would be willing to 
work to lengthen this period-possibly 
to 13 weeks-contained in the bill? I 
believe something in the range of 13 
weeks would be far better, and reflect 
the normal usage in the industry. 

Mr. PACKWOOD. The Senator 
from Arkansas has raised an issue I 
know is of concern to him. I will work 
with him on this issue as we debate 
this in conference, and I believe we 
can accommodate many of his con
cerns in this area. 

FARM INDEBTEDNESS 

Mr. BOREN. Mr. President, the Fi
nance Committee included a provision 
in the tax bill that can ease the tax 
burden for farmers in certain cases 
when a portion of the farmer's debt is 
forgiven by a lendmg institution. 
Under that provision, qualified farm 
indebtedness that is discharged by the 
lender would not be included in the 
farmer's gross income so long as the 
farmer is willing to write down the 
basis of his taxable assets. La.st week, 
we further improved that provision in 
an amendment offered on the floor by 
Senator KASSEBAUM and myself, by 
providing an earlier effective date and 
eliminating a debt-to-asset test for 
farmers to qualify. 

I wholeheartedly supported those 
changes, as a way to enable the volun-

tary restructu:·ing of farm debt, in
cluding the discharge of some of the 
debt owed, to make their debtload 
manageable for more farmers. 

But we need to bear in mind that 
rural banks have only a limited capac
ity to absorb the losses when loans are 
renegotiated and partially discharged. 
This may be particularly true for 
smaller banks whose assets are heavily 
concentrated in agriculture, oil and 
gas, or other areas that are currently 
depressed. 

Loan loss reserves are not an ade
quate answer to this problem in situa
tions where major unanticipated losses 
can literally wipe out the earnings and 
deplete the capital of such banks. For 
instance in Oklahoma la.st year, 130-
or 24 percent-of the State's 533 banks 
lost money. Of those 130 banks that 
lost money, 96, or 7 4 percent, were 
banks with less than $50 million of 
total assets. The problems are not fun
damentally different nationwide. La.st 
Thursday's Wall Street Journal pub
lished a major front-page story on the 
unique financial stresses being experi
enced by smaller banking institutions 
at this time. 

I do not propose that we try to do 
anything iurther on this issue before 
bringing the tax bill to a final vote. 
However, I would hope that, in confer
ence, some limited adjustments can be 
considered in the bill that are sensitive 
to the needs of those smaller banks. 

I think that adjustments could be 
considered in at lea.st two parts of the 
bill. One would be to extend the time 
period during which certain banks 
could carry forward net operating 
losses, perhaps from 5 to 8 years. If 
that was done, in more instances 
banks that are heavily involved in ag
riculture and oil and gas lending 
should be able to renegotiate loans to 
troubled borrowers, with the prospect 
of recovering their earnings position 
before the carryforward period ex
pires. Such an extension of the net op
erating loss carryforward could track 
alongside the bank regulatory agen
cies' capital forbearance policies for 
banks that are heavily involved in ag
ricultural and oil and gas lending. 

The other area is ca.sh accounting. 
We might take another look at allow
ing ca.sh accounting to be used for tax 
purposes by smaller banking institu
tions, where ca.sh accounting accurate
ly reflects the income and expenses of 
those institutions. At a time when so 
many of the smaller banks are facing 
major problems with their loan invest
ments due largely to deflationary 
forces in the sectors of the economy 
that they serve, perhaps we can avoid 
imposing accrual accounting on them 
if the ca.sh method can continue to 
suffice. 

Mr. President, I believe that adjust
ments in the tax bill along those two 
lines could be carefully tailored to 
come within the scope of the confer-

ence, and so that little budget cost 
would be entailed. I hope that they 
can be addressed in conference. We 
need to deal fairly and equitably with 
the local banks as we try to ease the 
burden of unmanageable debt on 
farmers and others to which those 
lenders are heavily committed. 

CAPITAL GAINS 

Mr. WEICKER. Mr. President, I rise 
to commend to my colleagues a most 
instructive and timely article appear
ing on the op-ed page of yesterday's 
Washington Post, dated June 23, 1986. 
The article is entitled "Fix Capital 
Gains," and was authored by Martin 
Feldstein, a professor of economics at 
Harvard University and the former 
Chairman of the President's Council 
on Economic Advisers, and his wife, 
Kathleen Feldstein. The authors ex
amined the proposal in the Senate Fi
nance Committee bill to eliminate the 
capital gains differential, which has 
been a mainstay of the Federal Tax 
Code virtually since its inception. 
They conclude, as I have, that if the 
provision was inserted in the bill to 
raise revenues, "It is bound to fail," 
and that it will have damaging effects 
on the flow of capital. As we approach 
the moment of truth on this long-de
bated tax reform bill, the Feldsteins' 
piece provides persuasive reading for 
our colleagues to ponder when they 
begin their deliberations at confer
ence. 

Mr. President, the Finance Commit
tee bill is a remarkable blueprint for 
the Nation's economic future. Its mark 
will be felt for a generation or more, 
and it is significant to note that the 
last major overhaul of the code was in 
1954. The bill that we will be voting on 
today replaces tax-avoidance schemes 
with economic initiatives as the driv
ing force behind many of our business 
decisions. And that is all well and 
good. But we seem to be closing our 
eyes to the potentially disa.sterous ef
fects of eliminating a capital gains dif
ferential, and we are surely ignoring 
important empirical evidence that the 
Feldsteins remind us of: 

Experience has repeatedly shown that in
creasing the tax rate on capital gains re
duces realization, or the selling of assets, by 
so much that tax revenues actually decline. 

Mr. President, I recently chaired a 
Small Business Committee hearing on 
the potential impact of eliminating 
any differential in the tax rate for per
sonal income and that of capital gains. 
And I was impressed by the near una
nimity of opinion that this provision 
will wreck havoc with the venture cap
ital industry, and will cripple the abili
ty of small and emerging businesses to 
raise capital. And I was determined to 
support an amendment to restore a 
differential to the bill, because I felt it 
would make a good bill even better. 
Unfortunately, the efforts of several 
of my colleagues to retain current law 
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grounded to a halt in the face of an es
timate by the Joint Committee on 
Taxation that the elimination of the 
differential will raise over $19 billion. 
Well, Mr. President, I am skeptical of 
that figure, and I commend my col
leagues to revisit the economic data 
which show that, as the Feldsteins 
conclude, the elimination of a differ
ential actually costs the Treasury 
money. 

The Feldsteins' article suggests 
under the optimal revision for the con
ference committee we should halve 
the current long-term capital gains ex
clusion from 60 to 30 percent, which 
combined with the sharply lower per
sonal rates, will keep the tax on cap
ital gains at roughly the same level as 
under current law. I agree with their 
conclusion, and ask that the Post arti
cle be printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 
[From the Washington Post, June 23, 19861 

FIX CAPITAL GAINS 

<By Martin Feldstein and Kathleen 
Feldstein) 

When the House-Senate conference com
mittee meets to reconcile the two versions 
of the tax reform proposal, the taxation of 
capital gains will be among the most impor
tant issues to be settled. It should be an 
eai,:y decision. The House and Senate ver
sions differ significantly, and there is little 
doubt that the House plan is superior. It 
would generate more revenue, would be 
better for the economy and would be pre
ferred by everyone who pays a tax on cap
ital gains. 

The existing tax systP>n recognizes that 
gains received from the sale of stock or 
other investment assets differ from ordi
nary income. Under current law, individuals 
exclude from taxable income 60 percent of 
the increase in the value of the asset if they 
have held the asset for six months or 
longer. Since the maximum tax rate is now 
50 percent, the maximum tax rate on cap
ital gains after the 60 percent exclusion is 
now 20 percent. 

The tax bill passed by the House would 
reduce the capital gains exclusion from 60 
percent to 42 percent, but it would not alter 
the underlying principle of capital gains 
treatment. And sh'1ce the top individual tax 
rate would be lowered to 38 percent, the 
maximum tax on capital gains would be 22 
percent, essentially unchanged from the 
current 20 percent maximum. 

The Senate plan is radically different. It 
would eliminate the capital gains exclusion 
completely and would tax capital gains like 
ordinary income. The maximum federal tax 
rate on capital gains would generally rise 
from the current 20 percent to 27 percent, 
almost a third higher than current law. For 
taxpayers in the income range from $75,000 
tc, $185,000, the phase-out of the first brack
et rate and of the personal exemption would 
push the capital gains tax rate to 32 per
cent. 

If this radical proposal was made to rafae 
revenue, it is bound to fail. Experience has 
repeatedly shown that increasing the tax 
rate on capital gains reduces realization, or 
the selling of assets, by so much that tax 
revenues actually decline. And symmetrical
ly, when the tax rate on capital gains is re-

duced, individuals increase the total amount 
of their sales by so much that tax revenue 
actually increases. Equally important, the 
response is not a one-shot burst of addition
al revenue, but is sustained year after year. 

In 1978 a major cut in capital gains tax 
rates reduced the maximum rate from more 
than 40 percent to 28 percent. The result 
was a sustained increase in the amount of 
taxable capital gains and, therefore, in tax 
revenue. The increase in realization was rel
atively greatest among those high-income 
taxpayers for whom the rate cut had been 
most significant. And when capital gains 
rates were cut again in 1981-lowering the 
maximum rate from 28 percent to 20 per
cent-there was a new sustained boost in 
capital gains tax revenue. 

There is nothing surprising about the 
powerful incentive effect of the capital 
gains rate. Since most of the proceeds from 
the sale of stocks are reinvested in different 
stocks and other financial assets, the bite 
that the tax would take out of the available 
funds can be a significant deterrent to such 
switching of assets. Rather than reduce the 
amount that he has invested, the sharehold
er keeps his original investment, and the 
government receives no revenue. In any 
year, the actual value of capital gains real
ized is typically only a very small fraction of 
the capital gains that investors have accu
mulated during the year. Raising the capital 
gains tax rate would make that fraction 
even smaller. 

The lesson is that the House-Senate con
ference committee can scale back the exclu
sion of capital gains from taxation without 
losing revenue, but should reject the Sen
ate's plan for abolishing the exclusion. The 
top tax rate on ordinary income that is 
likely to emerge from the conference com
mittee will be about 28 or 29 percent. If the 
current distinction between income and cap
ital gains is maintained but the exclusion 
scaled back to 30 percent, the top tax rate 
on capital gains will remain at about 20 per
cent. 

The disadvantage of the Senate's plan to 
eliminate the capital gains exclusion in
volves more than the loss of tax revenue. 
The Senate's higher capital gains tax rate 
would, by deterring asset sales, impede the 
flow of capital from existing investments to 
the stock of new companies and growing 
businesses, where the funds would make a 
greater contribution to growth and produc
tivity. 

In a world where taxable gains often re
flect only inflation, the Senate plan is gross
ly unfair. An investor who put $10,000 in 
1970 into the mix of stocks represented by 
the Dow Jones average would find his in
vestment valued at $24,000 today. But be
causP. of inflation in consumer prices over 
these years, it would now take $28,000 to 
buy what $!.0,000 could buy in 1970. The 
Dow Jones investor would have lost $4,000 
of purchasing power, but he would be liable 
for a tax on a $14,000 gain if he were to sell 
those stocks now. 

The president's original plan would have 
allowed individuals to pay tax on only the 
inflation-adjusted rise in the value of their 
investments. We still I:.ke that idea. But if 
that isn't going to be done, it's especially im
portant to keep the capital gains exclusion 
and to limit the maximum capital gains tax 
rate to 20 percent. 

TRIBUTE TO SENATOR RUSSELL LONG 

Mr. BENTSEN. Mr. President, since 
the first Congress convened almost 
200 years ago in March 1789, there 

have been a total of 1,767 men and 
women who have served as Members 
of this body. Only three of them 
served longer than RussELL LoNG, and 
I do not know of any who have served 
this Senate with greater distinction. 

If you plan to make a long career in 
the Senate, it certainly helps to have 
been elected at an early age and that 
is exactly what RussELL LoNG did. He 
was, in fact, elected at the age of 29 
and had to wait until he had his 30th 
birthday to be sworn in. He has been 
here ever since providing the Senate 
and the Nation with the benefit of his 
wit and wisdom, particularly in mat
ters of finance and taxation. 

RussELL LONG has been a member of 
the Finance Committee since 1953 and 
served as its chairman from 1965 to 
1981. We had four Presidents during 
these 14 years, but only one Finance 
chairman. Chief Executives would 
come and go, but RussELL LONG was 
always there, earning the respect of 
his fell ow Senators, and leaving his 
mark on the tax system of this coun
try. 

Somehow, the accomplishments of 
RussELL LONG do not seem surprising, 
considering the heritage that he 
brought with him to the Senate. I 
asked the Senate historian to check 
for me, and I can say with certainty 
that he is the only Member of the 
Senate ever to have been preceded by 
both his father and his mother. And I 
have to believe that it was his father, 
particularly, who formed in RussELL 
LONG many of the principles that have 
guided him throughout the years. 

I am referring specifically to Senator 
LoNG's sponsorship-championing is 
not too strong a word-of employee 
stock ownership plans as a means of 
sharing the wealth of this country and 
giving a greater number of people a fi
nancial stake in the economic life of 
the corporation they work for. Rus
SELL LONG has been quoted as saying 
that his father, the legendary Huey 
Long, was a revolutionary, while he is 
more of an "evolutionary." The ends 
to be attained by both father and son 
were the same-greater wealth for a 
greater number of people-but the ap
proach was slightly different. 

ESOP's give even the worker on the 
assembly line or the stock clerk in the 
warehouse a chance to become an 
owner of the business in which they 
work, and create wealth and stability 
and a sense of responsibility that is 
often lacking. It is testimony to the 
farsightedness of Senator LoNG that 
he advocated these plans long before a 
lack of competitiveness had been iden
tified as one of the problems of Ameri
can business and industry. These plans 
are a fitting tribute to the great Sena
tor from Louisiana, but they are only 
one among many such that we could 
name and discuss. 
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I have to end by saying that I have a 

difficult time imagining the U.S. 
Senate without the presence of the 
distinguished senior Senator from 
Louisiana. No one was more surprised 
than I when he announced last year 
that he would not run for reelection 
for a seventh consecutive term. This 
trend could be dangerous, I thought, 
though we could take the sting out of 
it by insisting that you had to serve 38 
years to be able to take such a youth
ful retirement. That would certainly 
limit its application, for I do not know 
when, if ever, the U.S. Senate will be 
graced with the presence of another 
Member like RUSSELL LONG. 

TAX REFORM FOR AMERICANS 

Mr. LAUTENBERG. Mr. President, 
today we move one giant step closer to 
true, b1 oad reform of our tax laws. I 
applaud my colleague from New 
Jersey [Mr. BRADLEY], and the chair
man and ranking member of the Fi
nance Committee. Their contribution 
has been critical. 

Today, we offer Americans not a per
fect law, but one better than today's 
law. 

Today, the Senate stands up for fair
ness. It stands up for efficiency. 

What is fair? 
What's fair is that every income 

earner and every profitable corpora
tion pay a fair share of tax. And they 
would, with the stiff est, most far
reaching minimum tax ever enacted. 

What's fair is that as a person's 
income rises, so should the tax rate 
they pay. This shouldn't only be a rate 
on a tax table, but the rate one pays. 
Once we close the tax shelters and 
loopholes, the rate in the table and 
the rate one pays will be closer to one 
and the same. 

What's fair is that two people
living in similar houses, earning simi
lar salaries, supporting families of 
similar size-will pay about the same 
amount of tax. And they will, with 
this bill. 

What's fair is that the working poor, 
and middle-income Americans get 
some tax relief. And they would, under 
this bill. 

But, Mr. President, we strive today 
not just for fairness. We strive for effi
ciency. We strive for a system where 
investment decisions are made by look
ing not to the Tax Code, but to the 
marketplace. We strive for a system 
where inventors and innovators can 
get the backing they need, based not 
on the tax losses they may produce, 
but based on the products, inventions 
and innovations they create. 

Mr. President, no bill is perfect. This 
bill is no exception. I supported 
amendments to make this bill better, 
by restoring the universal IRA; by pro
viding greater tax relief to the middle 
class. The conference must still deal 
with these issues. It must also provide 
for a fair transition from the old 
system to the new. The reform will 

yield great benefits. But, we must pre
vent great hardship on those who 
made investments reasonably relying 
on the law as it was. 

One last point, Mr. President. Over 
the years, the Tax Code has been a 
tool of social and economic policy. We 
do not reject that role. But we find 
that we've chased too many nonrev
enue goals at once; and, we've achieved 
too few. 

Today, we do not reject the Tax 
Code as a tool of social and economic 
policy. We rejuvenate it. By getting 
back to basic policy. 

The code we pass today promotes 
initiative. It promotes home owner
ship. It promotes investment. It pro
motes equality, fairness and efficiency. 
Those, Mr. President, are basic goals. 
Those are goals we should seek. 

This is an historic occasion. I urge 
adoption of the bill. 

Mr. BENTSEN. Mr. President, I 
would like to engage the distinguished 
chairman of the Finance Committee in 
a colloquy regarding so-called 10-or
more employer funded welfare benefit 
plans. I am concerned about a provi
sion in the technical corrections sec
tion of the tax bill relating to 10-or
more employer funded plans. The pro
vision specifically states that these 
plans would be subject to taxation on 
the income from their surplus re
serves. 

The 10-or-more plans provide a nec
essary avenue for many smaller busi
nesses to obtain medical and other 
benefit coverage for their employees 
through their trade association. The 
businesses that participate in these 
plans would otherwise be unable to 
obtain coverage at group rates for 
their employees. In order to facilitate 
coverage for these businesses, the 
present Tax Code excludes these plans 
from the limitation rules on employer 
deductions for plan contributions. 

These plans are unique in several 
ways. First, the participating employ
ers do not control the operation of the 
plan. Because the member employers 
can come and go, the plans have a 
built-in incentive to keep their re
serves and premiums lower to remain 
competitive. Most of these plans pro
hibit reversions of surplus assets to 
the contributing employers. These 
plans, then, would not be candidates 
for abuse if the exemption from tax
ation of the surplus reserves is main
tained. 

In summation, I am concerned that, 
by subjecting these plans to taxation 
on the income from their excess re
serves, we would raise the cost to busi
nesses of maintaining important insur
ance coverage for their employees. 
Therefore, I request the chairman's 
assurance that this important issue 
will be revisited in conference. 

Mr. PACKWOOD. I agree with the 
Senator of Texas that we should care
fully consider the tax treatment of 

welfare benefit funds maintained by 
10 or more employers. The law ex
empts employers from limits on deduc
tions for contributions to such plans, 
but does not exempt the plans from 
taxation if total assets exceed these 
limits. This is a very important issue 
relating to the ability of employers to 
provide benefits to their employees, 
and it is an issue that should be revis
ited in conference. 

U.S. BUSINESS VENTURES IN SPACE 

Mr. GORTON. Mr. President, I 
would like to ask the chairman of the 
Finance Committee and manager of 
H.R. 3838, the tax reform legislation, a 
question clarifying provisions in the 
bill regarding tax consequences of U.S. 
business ventures conducted in space. 
As the distinguished Senator from 
Oregon is aware, about a year ago, I 
introduced with several cosponsors S. 
1126, the Space Tax Investment 
Equity Act of 1985. The purpose of the 
bill was to "provide that certain activi
ties performed in space, the use of cer
tain property in space and certain arti
cles produced in space shall be treated 
as activities performed, property used 
and articles produced within the 
United States for purposes of any tax 
laws of the United States." 

Simply stated, S. 1126 would treat 
U.S. space-based business investments 
the same as U.S. land-based invest
ments for tax purposes. Present tax 
laws include provisions based on geo
graphical location of the investment. 
These laws were written before com
mercial uses of space were ever envi
sioned. Under this past scheme, U.S. 
ventures in space would be considered 
outside U.S. boundries and hence not 
eligible for investment tax credits, ac
celerated depreciation CACRSJ, R&D 
tax credits, and income derived from 
these projects could be treated as for
eign source income. S. 1126 would cor
rect this. It is an equity issue, not spe
cial treatment. 

As I read the tax reform bill pending 
on the Senate floor, I believe that the 
Finance Committee has agreed with 
the intent of S. 1126 and included lan
guage and technical changes that in 
fact would treat future U.S. invest
ments in space the same as if on 
Earth. I would like to ask the Senator 
from Oregon whether that in fact is 
what the Finance Committee has 
done. 

Mr. PACKWOOD. The Senator 
from Washington is correct. It is the 
intent of the tn.x reform legislation to 
provide equitable treatment for U.S. 
space ventures. The depreciation and 
income source provisions provide equi
table treatment. As Senator GORTON 

knows under this tax reform legisla-
tion, investment tax credits are elimi
nated so they would not be available 
for either land- or space-based ven
tures. 
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I would like to thank the chairman 

of the Science, Technology and Space 
Subcommittee, Senator GORTON, for 
originally bringing this issue to the at
tention of the Finance Committee. 
The issue is important both because it 
is within the spirit of tax reform legis
lation and because it removes some 
disincentives which our emerging 
space industry was facing. If we are to 
maintain our technological and indus
trial leadership in growth sectors such 
as space, we must remove these unin
tended inequities. 

Mr. GORTON. I wish to thank 
Chairman PACKWOOD for his clarifica
tion and his incorporation of the equi
table space tax provisions in his bill. It 
has been a pleasure to work with him 
and his able staff on this matter. 

SOLAR TAX CREDIT 

Mrs. HAWKINS. Mr. President, Sen
ator DECONCINI and I have submitted 
an amendment to the tax reform bill 
expressing the sense of the Senate to 
extend residential solar tax credits for 
3 years at declining rates. This phase
out was included in the original 
Senate Finance Committee proposal 
and incorporated in the House-passed 
tax bill. 

Mr. President, earlier I introduced 
my own bill, S. 1201, to extend the 
solar energy residential and business 
credits for 5 years at declining rates. 
This bill enjoyed bipartisan cosponsor
ship. Both the House and Senate tax 
bills retain many tax benefits for con
ventional energy industries. The cost 
of extending solar residential credits 
over 3 years amounts to less then $300 
million, far less than any other energy 
tax credits. 

Everyone is aware that the Senate 
Finance Committee had to make some 
tough choices particularly in the por
tion of the bill relating to personal de
ductions. However, it is my hope that 
when the House and Senate reconcile 
the language, the solar industry will 
be treated equitably. The majority of 
this body has indicated support for 
solar residential tax credits. 

However, these credits expired on 
December 31, 1985. The ensuing lapse 
has resulted in over 25,000 lost jobs 
nationwide. Equally disconcerting is 
the threat of foreign competition re
placing the U.S. lead in solar manufac
turing in the world market. Sales in 
our domestic solar industry have al
ready been slashed by 75 percent. 
Solar energy technology provides a 
vital component to our domestic 
energy independence. We cannot 
afford to allow it to be dismantled. 

While we do not intend to bring this 
resolution to a vote, we want to point 
out that a significant percent of this 
body has expressed its strong support 
for a phaseout of solar residential tax 
credits by cosponsoring this resolu
tion. I yield now to my colleague from 
Arizona. 

Mr. DECONCINI. Mr. President, the 
solar industry was one of the first in
dustries to embrace tax reform by pro
posing a phaseout of its tax credits. 
This was an important and responsible 
step and served as an example for 
other industries to follow. 

Although the committee included a 
3-year extension of the solar commer
cial credits which matches the House 
provisions, it did not include the 
House-passed language providing for 
residential credits. Residential solar 
market accounted for over 80 percent 
of sales. Since the Senate Finance 
Committee Chairman introduced the 
original solar residential and commer
cial credits in 1978 and reiterated his 
intention to extend them on the floor 
of the U.S. Senate prior to their expi
ration in December 1985, it is my hope 
that when the Senate enters into con
ference with the House on the tax bill, 
you will find an opportunity to correct 
this inequity in tax treatment. 

Mr. PACKWOOD. As the distin
guished Senators from Florida and Ar
izona recognized, I have always sup
ported solar energy. 

I will give all possible consideration 
in conference to the issues raised by 
my distinguished colleagues. 

TAX INCREMENT FINANCING BONDS 

Mr. WILSON. Mr. President, I want 
to take this opportunity to congratu
late the chairman and the committee 
for moving responsible tax reform leg
islation. Their efforts and commit
ment have resulted in tax reform legis
lation which is infinitely better than 
that passed by our colleagues in the 
House. 

Mr. President, I would like to call 
the attention of the Senate to tax in
crement financing bonds. These tax
exempt bonds are used in 37 States to 
stimulate redevelopment of blighted 
areas and urban decay. Tax increment 
bonds are treated as governmental 
bonds under current law because they 
are backed by local taxes and serve im
portant governmental purposes. 

Although the committee's bill does 
not treat tax increment bonds as gov
ernmental bonds, it does create a new 
category of bonds called qualified re
development bonds. Unlike the House 
bill, the committee bill defines these 
bonds in a way that will not be unduly 
disruptive of essential redevelopment 
activities. 

At the technical level, the committee 
bill sets reasonable standards for des
ignation of blighted areas eligible to 
benefit from tax increment financing. 
However, I would like to address a po
tential problem with regard to the re
development of small and rural com
munities. The assessed value crite
rion-redevelopment areas in a city 
not exceed 25 percent of the city,_s as
sessed value-appears to inadvertently 
discriminate against small and rural 
communities. 

If the assessed value provision had 
been in effect in California in 1985, 43 
percent of redevelopment projects in 
cities with populations below 10,000 
and 48 percent of the projects in cities 
with populations between 10,000 and 
20,MO would have been ineligible to 
issu. redevelopment bonds. I do not 
belit re that the intent of the commit
tee bill is to single out and drastically 
reduce redevelopment activities in 
small and rural committees. It is my 
hope that the committee will address 
this potential problem in conference. 

Mr. President, I believe that tax in
crement bonds should be outside of 
any volume cap because they are limit
ed by the tax base of a ci4;y and serve a 
governmental purpose. However, I am 
encouraged by my conversations with 
the committee staff that the intent is 
to permit tax increment bonds to be 
issued predictably and in substantial 
volume. 

I applaud the efforts of the chair
man and the committee to define as 
"governmental" tax increment bonds 
which are used for infrastructure. I 
also appreciate the committee's under
standing of the needs of cities by 
structuring the volume cap in a way 
that will allow ample use of tax
exempt bonds for redevelopment. 
These considerations are extremely 
important to cities throughout the 
country as tax increment bonds repre
sent a critical program our Nation's 
cities can use to eliminate blight and 
foster redevelopment. 

For these reasons, Mr. President, it 
is my hope that the distinguished 
chairman will preserve the integrity of 
the Senate provisions for tax incre
ment bonds in conference. Should ad
ditional categories of tax-exempt 
bonds be placed under the volume cap, 
it is my hope that the conferees will 
make accommodations to assure that 
tax increment bonds will be viable and 
not "crowded out" by other bonds. 

Mr. PACKWOOD. Mr. President, I 
am well aware of the Senator's con
cerns regarding tax increment bonds. 
In many communities in my State and 
throughout the country, tax incre
ment bonds play a critical role in 
breathing new life into decayed areas 
of our cities. 

I appreciate the Senator's concerns 
and will work with the conferees to 
uphold the utility of tax increment 
bonds in conference. I am mindful 
that changes in the cap would poten
tially crowd out redevelopment activi
ties. I also want to assure the Senator 
that our aim is not to discriminate 
against small and rural cities. 

Mr. WILSON. Mr. President, I thank 
the distinguished chairman and his 
staff for their continued interest in 
tax increment bonds. Their efforts to 
help the Nation's cities meet their 
overwhelming infrastructure and rede-
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velopment needs are very much appre
ciated. 

MILITARY IN-KIND BENEFITS 

Mr. WARNER. Mr. President, I rise 
to request the conference on the Tax 
Reform Act of 1986 to examine and 
-clarify the tax treatment of military 
benefits under the "fringe benefits" 
provisions of the Tax Reform Act of 
1984. 

For well over half a century, mili
tary benefits have been excluded from 
taxation by the principle, first recog
nized by the Court of Claims in Jones 
v. United States, 60 Ct. CL 552 0925), 
that they are not compensation for 
services. Accordingly, it has become 
co:rrunonly accepted that these bene
fits are tax-exempt. Although legisla
tive history of the 1984 act indicates 
no change was intended for military 
benefits, no specific exclusion was in
cluded in the act itself. This has 
caused a problem in interpretation of 
the intent of the Congress that re
quires correction. 

Specifically, the Treasury Depart
ment's reading of the 1984 act is that 
unless particular military fringe bene
fits are explicitly exempt by statute or 
regulation from taxation, they are tax
able. While certain benefits, such as 
housing, subsistence, moving allow
ances, and uniforms, fall in this cate
gory, there are many others that do 
not. These include space available 
travel, education provided to children 
of service members overseas, commis
sary and exchange discounts, morale 
and recreation activities, and services 
provided aboard ships, such as movies 
and laundry. These benefits have 
never been taxed and I believe there 
was no specified intent of the Con
gress to tax benefits such as these in 
the 1984 Act. The problem lies in 
equating military benefits with fringe 
benefits. Military benefits are not the 
same as fringe benefits and never have 
been. \Vhile fringe benefits are a con
tractual term of many employment 
contracts, military benefits are a 
matter of legislative prerogative. 

To correct this, I seek clarification 
of the intent of the Congress con
tained in the legislative history of the 
1984 act. I think it is important we 
specifically examine the treatment of 
military benefits as intended by the 
Congress following the 1984 act. 

Mr. President, if this question is left 
unresolved, it could have serious and 
unintended consequences on our mili
tary personnel. I urge my colleagues to 
look into this matter. 

Mr. PACKWOOD. I thank the Sena
tor from Virginia for his comments 
and the important points he has raised 
concerning military in-kind benefits. 

INSTALLMENT OBLIGATIONS 

Mr. WARNER. I want to direct the 
attention of the chairman of the com
mittee on Finance to the provisions in 
section 311 of H.R. 3838 dealing with 
installment obligations. My purpose is 

to seek the chairman's advice with re
spect to a serious problem which has 
only recently been brought to my at
tention. 

I want to emphasize my support for 
the direction that these provisions 
take. There apparently have been 
abuses in this area and I commend you 
and the committee for addressing 
them. However, these reforms may 
very well adversely affect the instance 
now concerning me. 

Near the campuses of Virginia Poly
technic Institute and State University 
in Blacksburg, VA, and James Madison 
University in Harrisonburg, VA, a pri
vate developer is completing the sales 
of condominiums wholly marketed to 
parents of students attending these 
two schools. Construction of these 
projects was begun in March 1985 and 
they will all be completed and sold by 
September 1986. 

The developer is building these units 
without any financial assistance from 
either these schools or the taxpayers. 
He is doing this with financing he is 
offering to the parents of these stu
dents, who make only a 5-percent 
down payment, and doing so without 
any mortgage insurance or guarantees 
from private companies or the Gov
ernment. The housing situation on 
these campuses is critically short and 
his involvement is helping the stu
dents and the college administrators. 

This type of transaction involves a 
loan from a financial institution to the 
developer covering costs of construc
tion and development only with no 
profit. This developer receives a de
f erred purchase money mortgage from 
the buyer and pledges that mortgage 
to secure a loan covering construction 
and development only. The down pay
ment covers only the real estate com
mission and includes no profit for the 
developer. The developer-seller re
mains at risk throughout the term of 
the loan with no mortgage insurance 
protecting such a developer. I simply 
can find no abuse in this case. Indeed, 
I believe it is an outstanding example 
of the private sector accepting the risk 
while helping my State's colleges. 

I am not proposing any amendments 
to clear this problem from the scope 
of the intended reforms. Rather, I 
would ask that the Senate conferees 
thoroughly examine this particular 
case. 

I would like to suggest two ways to 
deal with this issue equitably. First, 
there is a provision of H.R. 3838 which 
excludes time-sharing arrangements 
and sales of residential lots where the 
developer is not avoiding income tax. 
This provision could be expanded to 
include within its scope college hous
ing projects such as the ones I have 
described. Second, there is the specific 
protection of a transition rule which 
would cover this situation directly, 
since everything in this situation will 
be completed in 1986. There are equi-

ties in this situation, Mr. Chairman, 
and I simply want to alert you to my 
concern and hope that you and your 
fell ow conferees will attend to it in 
conference. 

Mr. PACKWOOD. Thank you. I un
derstand your concern and will keep it 
in mind when we review this issue in 
conference. 

Mr. NICKLES. Mr. President, I 
would like to address the chairman of 
the Senate Finance Committee to get 
an assurance of consideration of a 
matter during th~ conference on the 
Tax Reform Act. 

It was my iritention to offer l.ln 
amendment to the bill which would 
provide for the matching of income 
and expense arising from a sale-lease
back transaction involving rural elec
tric cooperatives. Realizing the impor
tance of moving the bill forward, I am 
willing to forgo floor consideration of 
my amendment with the hope that 
the conferees will resolve the matter. 
Can the chairman give me assurances 
to that effect? 

Mr. PACKWOOD. Let me say that 
the Senator from Oklahoma, along 
with Senators BOREN, BUMPERS, and 
PRYOR, have indicated their support 
for this technical amendment. Under 
title XVIII of the bill we have ad
dressed technical corrections for tax
exempt leasing. I will give the matter 
every consideration when the confer
ence takes place. 

PROPORTIONATE DISALLOWANCE RULE 

Mr. GRASSLEY. I wish to clarify 
with the chairman that the propor
tionate disallowance rule for reporting 
gains on the installment method of ac
counting does not apply to gains from 
the sale of property that is not re
quired to be inventoried by a farmer 
under his normal method of account
ing. Also, def erred payment sales by a 
farmer to a cooperative are not subject 
to the proportionate disallowance rule. 

Mr. PACKWOOD. The Senator 
from Iowa is correct. 

TRUE TAX REFORM 

Mr. McCLURE. Mr. President, the 
Senate has been debating the merits 
of the tax reform bill for 2 weeks now. 
There have been numerous amend
ments offered but few adopted. The 
reason there has been little objection 
to this bill, I believe, is because it is 
true tax reform. For many years we 
have been operating under a Tax Code 
with high marginal tax rates with 
many loopholes and deductions to 
reduce the effective rate. This system 
is misleading because many individuals 
whose salaries are in the top bracket 
can easily avoid taxation if they plan 
in advance and invest in the right type 
of shelter. Others in lower tax brack
ets do not have the time or resources 
to do such planning and are left to pay 
the highest effective rate. This has 
created a sense of injustice in the 
American people who believe that ev-
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eryone is getting away without paying 
their fair share of taxes. 

The bill before us goes a long way to 
restore confidence and fairness in the 
tax laws of the United States. By re
pealing many of the loopholes and de
ductions and lowering marginal tax 

. rates, it will be more difficult for indi
viduals to avoid paying their fair 
share. In addition, it removes the in
centive for individuals to work at shel
tering their income to avoid any tax li
ability. Therefore, future investments 
will be based on sound economic judg
ment. 

Mr. President, I strongly believe that 
allmost all Americans recognize the 
many benefits offered by our society 
and are willing to pay for these serv
ices. However, many Americans are 
concerned that they are paying their 
fair share while others avoid paying 
anything at all. That is why the tax 
reform measure before us is true tax 
reform. It establishes two tax rates for 
individuals of 15 percent and 27 per
cent. It sets the corporate rate at 33 
percent. In order to reduce the rates 
to these levels, Congress had to repeal 
many of the current tax shelters and 
loopholes which are used to avoid tax 
liability. Mr. President, I believe this 
will create a sense of fairness among 
all taxpayers. 

Mr. President, this bill represents 
one of the most fundamental reforms 
of the Federal income tax system since 
its introduction in 1913. This bill sim
plifies the code and will make it more 
efficient and fair. It increases the 
standard deduction and personal ex
emption. It will remove 6 million of 
the working poor from the tax rolls. It 
retains those deductions which are es
sential to home ownership, charitable 
giving, and balance between the Feder
al, State, and local governments. 

There are areas of concern that have 
been debated. Concern has been ex
pressed over the changes in the de
ductibility of IRA contributions for 
those who have a qualified pension 
plan. The issue of capital gains was 
raised and many questioned what 
effect it would have on farming and 
other critical industries. However, the 
driving force of lower rates persuaded 
this body from adopting changes that 
could alter the reduced rates. 

Mr. President, I have long been a 
supporter of the individual retirement 
accounts and have introduced meas
ures to increase the allowable contri
butions of nonworking spouses and 
first time homeowners. I believe that 
Americans must not rely only on 
Social Security and should save for 
their retirement. However, I believe 
the Senate Finance Committee has 
reached a balance in its treatment of 
IRA contributions. If deductibility 
could be extended to those covered by 
qualified pension plans without raising 
the rates, I would support changes in 

the coni'erence committee to accom
plish this. 

Mr. President, the bill before us is a 
major step in the right direction. I be
lieve it is true tax reform. I give a lot 
of credit to my colleague from Idaho 
who sits on the Senate Finance Com
mittee for continually reminding his 
colleagues that shuffling the tax 
burden is not the answer. That real 
tax reform would be significant rate 
reductions, broadening of the tax base, 
and repeal of many loopholes and de
ductions. 

Mr. President, I congratulate my col
leagues on the Finance Committee for 
their work on this measure and would 
encourage them not to compromise 
the reduced rates when !.hey meet to 
work out the differences with the 
House. 

TAX REFORM 

Mr. HEINZ. Mr. President, before we 
vote on this landmark legislation, I 
want to congratulate the chairman of 
the Finance Committee for what he 
has accomplished in this tax reform 
bill. Not since 1913, when the Congress 
passed our first income tax of the 20th 
century, has there been a bill of such 
sweep and significance. He has devel
oped and created a bill that everyone 
thought was impossible. Let me also 
salute Senator LONG, without whose 
guidance and counsel this bill would 
not be possible. It is only fitting that 
this reform bill be accomplished 
during his last term in the Senate. He 
will be greatly missed in the future. It 
has been an honor to serve ·With him. 

This is a significant bill for the 
future of our country. It is a commit
ment to prosperity and compassion, to 
equity and efficiency. The House tax 
reform bill, on the other hand, is 
largely tax revision-a modification of 
the current Tax Code. The Senate bill, 
however, is not just cosmetic changes, 
but contains major substantive 
changes. Whether this country wants 
the new direction in our tax system 
provided by the Senate bill, or is con
tent with the tinkering done by the 
House, is an issue for the conferees. 

Mr. President, our goal at the na
tional level should be to create a broad 
climate of opportunity and to encour
age sustained, real economic growth. 
That is part of the impetus of the 
Senate bill. 

Also, the Tax Code needs reform. 
The tax burden is too high on working 
people and on the poorest taxpayers. 
Too many people are not paying their 
fair share because of special interest 
tax breaks. Most Americans look at 
the thousands of pages of the Tax 
Code and know that the vast majority 
of those provisions are written to help 
somebody else. 

The American people are skeptical 
of tax reform. They are right to be 
skeptical. I've served in the House or 
Senate for seven Congresses and have 
been through numerous tax reform 

bills. Each bill promised fairness; how
ever, the Tax Code only provided more 
special interest breaks. Each promised 
simplicity, and the Tax Code became 
even more complicated. Each promised 
tax cuts, and, with the exception of 
the 1981 tax bill, the American people 
actually received a tax increase be
cause of the bracket creep. 

The Senate tax reform bill does a 
lot. It raises in a big way the threshold 
at which people will begin paying 
taxes by increasing the personal ex
emption to $2,000 and raising the 
standard deduction. It proposes just 
two tax rates: 15 percent and 27 per
cent. A family of four filing jointly 
will earn their first $13,000 free of any 
income tax. Only above that level will 
they be subject to the 15-percent tax 
rate. Fully 80 percent of all American 
taxpayers will never have a single 
dollar they earn taxed at a rate above 
15 percent. Some 6 million low-income 
workers will be taken off the tax rolls 
altogether. 

Mr. President, we have millions in 
poverty and a growing number of mil
lionaires. The gap between the two is 
widening, and that is offensive in a de
mocracy. This bill seeks to reverse 
that trend. By taking 6 million work
ing lower income people off the tax 
rolls, it lends a helping hand to those 
who seek to help themselves. This is 
totally consistent with a policy Presi
dent Kennedy espoused during the 
1960 Presidential campaign and which 
I believe is as relevant today. He said: 
" If a free society cannot help the 
many who are poor, it cannot hope to 
save the few who are rich." 

Our bill not only helps the many 
who are poor, it ensures that all tax
payers, individuals and corporations, 
pay their fair share. The alternative 
minimum tax on corporations, al
though not perfect in my view, none
theless ensures that all will pay an eq
uitable share. Our bill would clean out 
the special interest group breaks and 
reject once and for all the notion of 
heaping the tax burden on the many 
to preserve the tax havens of the few. 

Above all, our bill creates opportuni
ty. It rewards people and businesses, 
not because they can line up the best 
lawyers and accountants to get around 
the tax laws, but because they do a 
good job. Likewise, the passive loss 
rules and other changes on the · indi
vidual side will halt most tax avoid
ance mechanisms. Just lowering the 
tax rate to a maximum of 27 percent 
for individual and 33 percent for cor
poration will help end the search for 
tax avoidance schemes. It will no 
longer make economic sense for a tax
payer to buy into tax shelters. Now 
the investments that will make sense 
will be those which are economically 
sound. 

By lowering tax rates for individuals, 
we will reward hard work and sound 
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investment decisions based not on tax 
consequences but on economic reali
ties. This kind of incentive will 
produce millions of permanent new 
jobs for Americans, not millions in 

· writeoffs and layoffs. The bill, while 
repealing investment tax credits, im
proves · the current depreciation 
system for plants and equipment, thus 
ensuring that our country continues to 
develop and rebuild its manufacturing 
sector. 

The combination of the lower rates, 
and retention of capital investment in
centives is critical not only to our 
future economic growth but to the 
continuance of our standard of living. 
With one caveat, which I will discuss 
later, this legislation makes a real 
commitment to the basic industries of 
America, to the jobs which gave us the 
standard of living we have come to 
expect, and to the standard of living 
we want for our children. 

As the distinguished minority lea.<;ler 
pointed out last evening during the 
debate, we need more than service jobs 
in fast food chains if we are to remain 
a strong society. My own State, the 
symbol of America's industrial 
strength, has been devastated by a de
cline in basic industries-steel, glass, 
textile, mining-and my constituents 
are hurting, as a result. 

While promising no quick fixes, this 
legislation can be the beginning of a 
trend toward ·revitalizing basic indus
tries in Pennsylvania and other indus
trial States. 

This legislation will help our indus
tries become more competitive in 
world markets, thus providing more 
American-rather than foreign-jobs. 
Currently, the cost of capital for our 
busines~es is twice that of Japan and 
one-third higher than that in Europe. 
This and othP.r factors involved in our 
cost of production have greatly disad
vantaged domestic manufacturing and 
encouraged our own companies to pur
chase foreign parts or manufacture 
their products in foreign countries. 
The results speak for themselves-for
eign workers replacing domestic work
ers and a trade deficit which is a na
tional disgrace. 

Traditionally, old tax hands have 
told us that equity and efficiency in 
the tax law were mutually exclusive, 
that efficiency was the enemy of 
equity. That ideal was grounded in the 
notion that a simple Tax Code could 
not be fair, and that a simple tax law 
would be inefficient since it would not 
recognize the complexities of a diverse 
society. 

The bill we have forged rebuffs that 
myth. It does so by lowering rates and 
ending deductions which have not pro
vided efficiency but only more com-
plexity. We do not seek special taxes 
on wealth; but we reject the idea that 
wealth should be a tool to avoid 
paying taxes. 

Finally, this legislation will restore 
taxpayers' faith in the integrity of the 
Tax Code. We all know that voluntary 
compliance is down. Too many taxpay
ers feel that the Tax Code is not fair, 
that they have an excuse for cheating. 
I believe this legislation, with the 
elimination of many preferences and 
with the stiff minimum tax for indi
viduals and corporations, will restore 
confidence in our Tax Code. Taxpay
ers with similar incomes will pay simi
lar amounts of tax. 

For years, we have all talked about 
taking these steps, but until now, the 
words were hollow. We knew the 
people wanted equity, yet somehow, 
we couldn't g] t there. The result was 
a cynical public which the polls 
showed didn't believe we would ever 
reduce tax rates and simplify the tax 
system. We've done that in this bill 
and I am convinced the public will 
change its attitude about the tax 
system. 

While I support this bill and believe 
that the Finance Committee and the 
Senate have produced a bill that is 
true tax reform, I am not vain enough 
to believe that it cannot be improved 
upon. These issues have been dis
cussed extensively over the last few 
weeks. However, I want to mention the 
areas that I believe that the conferees 
should correct. 

The Individual Retirement Account 
[IRAJ has been a tremendous incen
tive for individuals to save for their re
tirement. We have millions of people 
who do .not have adequate pension 
coverage, and the conferees should try 
and extend the IRA deduction to 
these people. 

The minimum tax in its current 
form, while ensuring that profitable 
corporations and individuals will pay 
their fair share of taxes, also has a 
heavy impact on capital-intensive in
dustries. The depreciation preference 
needs to be modified at conference to 
ensure that capital-intensive indus
tries are not adversely affected, as I 
discussed on the floor last night, and 
again with the chairperson have on 
the floor earlier this afternoon. Other
wise, as I said earlier in these remarks, 
the revitalization of industrial Amer
ica will be sorely jeopardized and were 
hopelessly undercut. 

This bill retains the historic reha
bilitation tax credit; however, the pas
sive loss rules will make the credit vir
tually ineffective. Again the conferees 
need to determine what impact this 
will have on the revitalization of our 
communities and the preservation of 
an important part of our national her
itage, and make appropriate changes. 

The passive loss rules contained in 
this package will bring a halt to many 
abusive tax shelters. ·while the bill 
provides a 4-year phaseout for these 
investments, I do not believe that it is 
adequate or fair enough. Investments 
were made in reliance on the current 

Tax Code. My fear is that the pro
posed changes will have a negative 
impact on real estate and, in particu
lar, on low-income housing. I urge the 
conferees to find a more equitable and 
fair transitional rule. 

The major remaining problem of 
this bill, and it is a big one, is the mis
matching of deductions and lower 
rates. Unless we change the bill in con
ference, millions of taxpayers, who· file 
their tax returns for 1987 are going to 
realize that they have been cheated. 
They will lose numerous deductions, 
yet the full rate reduction will not go 
into effect until 1988. This clearly 
needs to be corrected at conference. 

These problems are now being 
turned over to the cortf erees. There 
are major differences between the 
House and Senate tax bills. I urge the 
conferees to correct these problems. 
To take the best from both bills, and 
to entirely fulfill promise of a better, 
fairer tax system. 

A TAX BILL GOOD FOR THE NATION 

Mr. ZORINSKY. Mr. President, we 
have come to the end of a long road. 
The tax reform bill before us has both 
good and bad features. I intend to vote 
for it because, on balance, I feel it is 
good for the Nation and good for the 
American taxpayer. 

Our current tax system is complex 
and inequitable. It causes economic 
distortions and it impedes economic 
growth. This bill holds the promise, at 
least, of a tax system that is at once 
simpler and fairer than what we have 
now. Under it, many Americans would 
experience a tax decrease. They also 
would save time and money in prepar
ing annual tax returns. 

I am especially pleased the Senate 
adopted several floor amendments 
that specifically would benefit Ameri
can agriculture. The continuation of 
income averaging for farmers would 
ease the problems caused by the natu
ral and unavoidable ebb and flow of 
farm income. Likewise, allowing farm
ers to apply investment tax credits 
against taxes paid in previous years 
will cushion the loss of ITC's for this 
hard-pressed economic group. 

There are some things, of course, 
that disappointed me in the consider
ation of this bill. I would have pre
f erred, for example, some moderation 
of the changes affecting individual re
tirement accounts. Likewise, I remain 
very concerned about provisions that 
would be applied retroactively to busi
ness decisions. These changes threaten 
bankruptcy and foreclosure for real 
estate firms while they severely 
damage Government credibility. They 
set a terrible precedent and would in
hibit risk taking and investment. I 
remain hopeful that something can be 
done to change these provisions in 
conference. 

Just as I have my own misgivings, 
however, I do not know of anyone who 
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gets everything they wanted from this 
bill. As I see it, that is the bill's great 
strength. It asks everyone to sacrifice 
something-a deduction here, a credit 
there, a loophole somewhere else-for 
the benefit of the system as a whole. 
On balance, I feel the effect of this 
bill in lowering tax rates and eliminat
ing special treatment for individual 
groups would be overwhelmingly bene
ficial. 

I said at the outset I would look to 
this aspect in deciding whether to sup
port the final product of Senate 
debate on tax reform. No one knows 
with certainty what all the ramifica
tions of passage of this legislation will 
be. There are still lots of hidden as
pects to the bill. But based on what is 
known, I am able to support this legis
lation. I urge my colleagues to do the 
same. 

TAX REFORM 

Mr. DODD. Mr. President, I will vote 
in favor of H.R. 3838, the Tax Reform 
Act of 1986. This is an historic piece of 
legislation and I wish to commend the 
distinguished chairman of the Senate 
Committee on Finance [Mr. PACK
WOOD] and my good friend and col
league the ranking member of the 
committee [Mr. LoNG] for their efforts 
in steering this matter through the 
Senate. I do not quite know what to 
say as we conclude floor action on the 
last tax bill which RUSSELL LONG will 
have had a hand in managing except 
that this Senator will be a little less 
certain as to where to look in the 
future for guidance and wisdon. 

I also want to single out the efforts 
of the Senator from New Jersey [Mr. 
BRADLEY] in advancing the cause of 
true tax reform over a number of 
years. 

And finally, Mr. President, as with 
any legislation, but especially as re
gards tax matters, the staffs of the Fi
nance Committee and the Joint Com
mittee on Taxation have exhibited the 
highest level of expertise and prof es
sionalism in connection with our delib
eration here over the last several 
weeks. 

Mr. President, when this bill was re
ported from the Finance Committee, I 
stated my intention to support it, even 
though I felt it should be improved in 
several respects once under consider
ation by the full Senate. I never sup
ported or would support the notion 
that a good bill could not be improved 
by facilitating amendments and letting 
the entire membership of this body 
work its will. 

Mr. President, there is much in this 
legislation to support its passage. This 
bill will make our tax laws more equi
table and simpler. This will be accom
plished primarily through the imposi
tion of strong minimum taxes on indi
viduals and corporations so that in the 
future, we can state with greater as
surance than today, that all segments 
of our society our contributing their 

fair share. The bill before us provides 
great benefit to our lower income citi
zens in that some 6112 million taxpay
ers will be removed from the rolls alto
gether and 80 percent will have a tax 
rate of 15 percent. The base of income 
subject to taxation will be broadened 
through the elimination of many mis
guided or obsolete tax preferences. 
And most importantly, in the future, 
investment decisions are more likely to 
be based on real economic, rather than 
tax considerations. 

During the course of Senate debate, 
many of my original concerns with 
this legislation have been addressed in 
a manner which I believe bodes well 
for favorable resolution by the confer
ence committee. While the amend
ment which I offered with the distin
guished Senator from New York [Mr. 
D' AMATO] to restore universal avail
ability of individual retirement ac
counts was defeated by a narrow 
margin, I am hopeful that the final 
bill will retain this feature and will 
look closely and favorably at the tax 
credit option which we offered as a 
more equitable and less costly alterna
tive. The partial restoration of deduct
ibility of State and local sales taxes 
while still unsatisfactory, will, I be
lieve make it easier to complete the 
task of maintaining full deductibility 
of all such levies. This is a matter of 
strong principle and I will not be sati
sified in the final bill with anything 
less than present law treatment. The 
new tax credit for lower income hous
ing has been improved significantly by 
virtue of the amendment by the Sena
tor from Maine [Mr. MITCHELL] which 
I cosponsored. It is important that in 
our rush to sweep away tax prefer
ences, that we retain incentives for im
portant societal goals such as lower 
income housing. 

Mr. President, there remain aspects 
of this legislation which continue to 
trouble me. It is my hope that further 
study and attention will allow the con
ference committee to correct these de
ficiencies and that further independ
ent study will allay certain concerns 
which remain. The bill before us ap
plies too many of its provisions in a 
manner which penalizes taxpayers for 
prior decisions made in good faith 
under the tax laws and regulations 
which existed at the time. Retroactive 
changes in our laws run counter to our 
legal framework and should not be tol
erated. This bill also makes assump
tions that certain behavior previously 
encouraged through our tax laws will 
continue to be favored by virtue of 
lower marginal rates. This is some
thing we are going to have to monitor 
very closely, especially in this era of 
high budget deficits and unavailability 
of direct appropriations to pick up the 
slack. 

Finally, while this bill may simplify 
our tax returns, there is a real ques
tion as to what effect this will all have 

on our economy. The real benefits of 
tax reform must be to ensure growth 
in investment and productivity and a 
distribution of tax reductions which 
guarantees that working middle-class 
families will be able to secure a better 
standard of living for themselves and 
their children. 

Mr. President, despite these reserva
tions, my vote this afternoon is not a 
close call. I will vote affirmatively for 
this bill this afternoon because I feel 
it accomplishes the overriding purpose 
of restoring much needed public confi
dence in our tax system. If the Ameri
can people can be convinced that ev
eryone is contributing fairly, we will 
have made a most important stride 
forward in restoring the faith of our 
people in their Government and, of 
equal importance, in the ability of the 
Government to respond to the cries of 
its people for fairness under its laws. 

LOW-INCOME HOUSING CREDIT 

Mr. CRANSTON. Mr. President, I 
commend the Senate Finance Commit
tee for its proposal on low-income 
housing tax credits which is an impor
tant and progressive change in the 
Tax Code's treatment of low-income 
housing investments. The low-income 
housing tax credit is highly targeted, 
on a unit-by-unit basis, to meet the 
needs of the neediest renters in the 
country. It is designed to attract pri
vate investment. When coupled with 
the amendment proposed by the dis
tinguished Senator from Maine, along 
with myself and other Senators, will 
encourage new production and preser
vat ion of affordable homes for low
and very low-income people through 
public-private partnerships. It is the 
beginning of a new answer to a critical 
low-income housing need made more 
difficult by the wholesale withdrawal 
of the Federal Government from a 
direct role in p:rnviding subsidies for 
the development and preservation of 
low-income housing. 

Despite its many attractive features, 
the credit is still not fully workable. I 
would urge that further changes 
needed to make this credit function as 
designed be made in the conference 
committee. 

It is essential that suitable individ
ual investors be encouraged to use the 
tax credit to invest in housing for low
income people. In most new housing 
programs undertaken in public-private 
partnerships, both for rehabilitation 
of abandoned buildings and new con
struction, there are no ongoing operat
ing Federal subsidies. The committee 
proposal also restricts the amounts 
which can be charged to tenants in 
units for which credits are being 
claimed. Therefore, there is a substan
tial operating risk to the owner of the 
property. The nature of low-income 
housing is such that little or no cash 
flow is expected and appreciation is 
minimal due to the location of build-
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ings in the most difficult neighbor
hoods and the income restrictions ap
plied to tenants in credit eligible units. 

Furthermore, most projects now 
being carried out by community based 
nonprofit organizations to provide af
fordable housing for low- and very 
low-income families are small in size 
and limited in total resources. The in
vestor receives his or her only return 
for investing in such properties 
through the tax credit proposed in the 
committee amendment. Due to the 
risk involved, suitability requirements 
for the investors, and the costs of a 
public offering, use of the credits will 
necessarily be restricted to private 
placements to individuals. To make 
the credit useful and efficient, it will 
be necessary to attract suitable inves
tors. 

The committee amendment would 
severely curtail or prohibit the use of 
the credit by the very investor group 
we should be encouraging. Individuals 
with high income should be encour
aged to put part of their assets back 
into socially responsible programs 
such as low-income housing. As cur
rently written, potential investors can 
only use a minimal amount of the 
credit-up to $6, 750-against their 
income tax liability each year. More· 
over, this amount is phased down to 
zero for investors whose incomes 
exceed $150,000. 

These restrictions preclude the very 
investor class necessary to make the 
credit work instead of encouraging it. 
These restrictions are not necessary to 
ensure that high income taxpayers 
pay their fair share of taxes, since the 
tough new alternative minimum tax 
would already do so. The restrictions 
limit the efficiency and use of the 
credit. This can be corrected in the 
conference committee, and I urge the 
chairman to work with the other con
ferees to make sure that the final 
credit adopted in this legislation is a 
truly workable incentive to produce 
and preserve low-income housing. 

Once again, I congratulate the dis
tinguished chairman for his initiative 
in proposing the low-income housing 
tax credit, and I congratulate the dis
tinguished Senator from Maine on his 
sensible amendment to increase the 
credit's usefulness. 

TAX BILL CONFERENCE 

Mr. HARKIN. Mr. President, the tax 
bill is an improvement over our 
present. Iaw. But, it could use a lot of 
improvement. I hope thp..t. will happen 
in conference. 

I believe that the bill should provide 
for greater tax relief for the average 
American and less benefit for the very 
wealthy. Under this bill, there could 
be 16 million people with incomes in 
the $10,000 to $40,000 that will see 
their taxes increased by about $360 
per taxpayer. At the same time, those 
taxpayers making more than $200,000 
a year who will see their taxes cut will 

win more than $50,000 under this bill. 
That must be remedied. I believe that 
there should be progressivity in the 
Tax Code. Those with highest incomes 
are better able to bear the tax burden. 
This bill does fall short in this regard. 

I believe deductibility for IRA's 
should be allowed for every taxpayer. 
It is a great incentive to save. Our 
Nation needs the savings and individ
uals, upon retirement, will need the 
income. We should not narrow a pro
gram that really works. 

I also believe that we could do more 
to promote long-term investment, ex
pecially for smaller businesses. A well 
structured reduction in capital gains 
taxes would be a good thing. 

There are many good things in the 
bill. It does reduce special tax shelters 
which distort the economy. These 
shelters have done great damage to 
real farmers. If anything, the bill 
should be strengthened in this area. 

The bill generally reduces the distor
tion in our economy caused by the tax 
laws. It does a better job of getting 
corporations and the wealthy to pay 
some taxes. It should be passed. I will 
vote for it. But, I hope to see an im
provement in conference. 

TAX-AIDE BENEFITS OUR NATION, OLDER 
TAXPAYERS, AND ELDERLY VOLUNTEERS 

Mr. DECONCINI. Mr. President, the 
Internal Revenue Service has repeat
edly stressed that no taxpayer should 
pay more taxes than are legally due. 
Court decisions have also emphasized 
that taxpayers are entitled to claim all 
proper deductions, exemptions, and 
credits. 

Yet, many older Americans needless
ly overpay their taxes each year. Some 
are confused by the complexity of the 
tax forms. Others are unaware of 
available benefits for older Americans, 
such as the current additional exemp
tion because of age, the $125,000 cap
ital gains exclusion for persons 55 or 
older who sell their principal personal 
residences, and others. 

The Tax Counseling for the Elderly 
CTCEJ Program has helped older 
Americans to claim all legitimate de
ductions, exemptions, and credits. 
TCE has also been beneficial for the 
Internal Revenue Service by improv
ing taxpayer compliance. 

The American Association of Retired 
Persons' Tax-Aide Program is the larg
est of the TCE projects. Accuracy and 
competent service have been the hall
marks of the Tax-Aide Program. Tax
Aide not only performs many valuable 
services for our Nation and elderly 
taxpayers, but it is also a rewarding 
experience for the volunteers who give 
so generously of their knowledge and 
time. 

The proposed revamping of the In
ternal Revenue Code once again un
derscores the importance of AARP's 
Tax-Aide Program and other TCE 
project. 

The Tax-Aide Program received a 
Presidential citation for exceptional 
service at a While House ceremony on 
June 18. This is the highest honor for 
the Private Sector Initiatives Program. 
I wish to extend my heartfelt con
gratulations to the Tax-Aide Program 
and all its volunteers. It is a real trib
ute to the program and to all those 
who have made it so successful. 

Mr. President, a recent article in the 
Yuma Dail~· Sun describes how the 
Tax-Aide Program is beneficial for 
both elderly taxpayers and the older 
volunteers. I ask unanimous consent 
that the article be printed in the 
RECORD. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 

[From the Yuma <AZ> Daily Sun] 

VISITOR ENJOYS COUNSELING OTHERS 

<By Kathleen Hayes> 
Helping others is a way of life for some 

people and, even if they are winter visitors, 
they oft en get involved in helping people 
here. 

While Bernard Celek vacations in Yuma, 
he volunteers his time to aid other senior 
citizens with their tax returns. 

In 1981, Celek, a former Whirpool Corp. 
employee, joined the American Association 
of Retired Persons. He was named assistant 
state director for north central Ohio, his 
home-state, and trained in tax aid counsel
ing. 

" I was organizing chapters and conducting 
training for offices of AARP. Tax aid was 
one of the programs I worked for in our 
town," Celek said. 

He enjoyed his new work so much that he 
volunteered to help while on vacation in 
Yuma. 

"I looked for it here. It was enjoyable, and 
I liked meeting people," Celek said. 

For five winters, Celek has counseled 
people in Yuma who are more than 60 years 
old or have low-incomes. From February to 
April, he works as often as he is needed, 
usually one or two afternoons a week. 

His work, however, starts before February. 
Each January, he takes a refresher course 
with the Internal Revenue Services. 

" I need to update. There are always 
changes," Celek said. 

"The majority of people I see are older 
winter visitors," Celek said. "Most are after 
their tax rebate." 

Because so many of his clients are winter 
visitors, Celek has had to familiarize himself 
with various tax laws of different states. He 
does this by studying the previous year's 
forms. 

" I've learned to do the tax forms for sev
eral states. That alone is wonderful," Celek 
said. 

" In our mobile home park, permanent 
residents can get about 5 percent of their 
rent money back. We don't have that type 
of rebate in Ohio or any other state I've 
worked in. I don't know what they'll be get
ting until I catch up on what Arizona tax 
laws are like this year," he said. 

Nationally the AARP helped prepare 1.5 
million tax returns last year. Members made 
more than 25,000 visits to the homebound. 

Locally, the Tax Counseling for the Elder
ly Program, a joint effort of the AARP and 
the IRS, helped more than 900 people last 
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year, Virgil Eisenmann, coordinator of the 
Yuma program, estimated. 

In September of this year, Celek received 
tenure with the AARP. He is now a national 
trainer of volunteers. In January, he will go 
to Atlanta to teach other AARP members. 
One of the topics he will speak on is how to 
select and keep good volunteers, a subject 
he knows much about. 

Volunteer work has been a way of life for 
Celek. He has been invovled with the Boy 
Scouts for more than 37 years, and achieved 
the Silver Beaver award, the highest council 
trustee award a scouter can earn. The 
Scouts also bestowed him with the St. 
George award, the highest district honor 
the group gives. 

Celek plans to remain civically active. 
"I've always volunteered," Celek said. 

PRESERVING 401 <k> PLANS FOR STATE AND 
LOCAL GOVERNMENT EMPLOYEES 

Mr. CRANSTON. Mr. President, the 
bill that is before us has made great 
strides toward tax reform, but there 
still is one area in which certain tax
i>ayers are subject to unjustified 
discrimination. As you know, the bill 
eliminates section 40Hk> benefits for 
State and local government employees 
while preserving such benefits for em
ployees of the private sector and non
profit organizations. It is truly unfor
tunate that State and local govern
ment employees have been singled out 
to not receive the same benefits that 
are provided to all other employees. 

The language of code section 40Hk> 
requires a cash or deferred arrange
ment to consist of a profit sharing or 
stock bonus plan. It was initially 
thought that only corporations oper
ating in the private sector could main
tain such plans because nonprofit or
ganizations and State and local gov
ernments do not have profits and, 
thus, could not operate profit-sharing 
plans. 

In 1980, however, the Internal Reve
nue Service issued a general counsel 
memorandum which concluded essen
tially that nonprofit organizations and 
State and local governments could 
maintain profit-sharing plans even in 
the absence of what are traditionally 
considered profits. This ruling allowed 
nonprofit organizations and State and 
local governments to provide 401(k) 
benefits to their employees. Since the 
1980 ruling, numerous nonprofit orga
nizations and State and local govern
ments have adopted 401(k) plans and 
have received official IRS approval of 
their plans. 

Under the current bill, 401(k) bene
fits will be preserved for the private 
sector and for nonprofit organizations. 
However, the bill eliminates 40Hk> 
benefits for State and local govern
ment employees. Recently, the new 
Federal retirement system was en
acted, providing Federal employees 
401(k)-type benefits. Therefore, if this 
bill becomes law, every segment of the 
work force will be able to enjoy 40l<k) 
benefits except for State and local 
government employees. There is no 
policy reason for this distinction. 

This discrimination is exacerbated 
because the bill eliminates a benefit 
which is currently being provided to 
many public employees. The bill 
grandfathers all plans that were 
adopted before May 6, 1986, thus 
public employers who did not adopt a 
plan by that date will be denied 401(k) 
benefits but those with existing plans 
may continue to offer these benefits. 
My State of California already has a 
40Hk> plan as so several of its counties 
and at least one of its cities. However, 
many more cities and counties in Cali
fornia want to provide these benefits 
but simply did not act fast enough in 
adopting their plans. The bill will pre
vent any new plans from being adopt
ed, resulting in a situation where one 
county could off er 40 l(k) benefits but 
is neighboring county could not. 
Therefore, one local government is 
pitted against another when trying to 
attract and retain employees. 

Moreover, by preventing public em
ployers from providing 401(k) benefits, 
we are making it more difficult for 
them compete with the private sector 
for quality employees. The current 
bill, in effect, provides a tax subsidy to 
the private sector and nonprofit orga
nizations that in many cases may in
crease the cost of State and local gov
ernments. Obviously, if State and local 
governments cannot provide their em
ployees with the benefits of section 
401(k), they may be forced to provide 
comparable benefits in some other 
form, and likely one that is not subsi
dized by the tax system. What can be 
more anomolous than a tax system 
that subsidizes private interests while 
penalizing public interests? 

It has been incorrectly argued that 
other tax favored elective contribution 
plans, such as def erred annuities 
under section 403(b) and State de
ferred compensation plans under sec
tion 457, are available to the public 
sector and that section 40Hk> arrange
ments are therefore unnecessarily du
plicative. Section 403(b > annuities are 
of relatively little value to public 
sector employees as a whole because 
they are available only to teachers. 
Section 457 plans are inferior to sec
tion 401(k) arrangements as a vehicle 
for promoting retirement savings for 
several reasons. First, amounts de
f erred under section 457 remain sub
ject to the claims of the general credi
tors of the employer, whereas section 
40Hk) contributions are held in trust 
solely for the benefit of participants. 
Second, section 40 Hk> plans are sub
ject to discrimination tests, resulting 
in benefits being available to both 
higher and lower paid employees. Sec
tion 457 plans are generally only avail
able to higher paid employees. Finally, 
section 401(k) plans allow loans and 
hardship withdrawals, whereas section 
457 plans inhibit access to funds even 
in an emergency. thereby serving as a 
significant deterrant to participation. 

As indicated, sectio:i 457 plans are 
generally only available to highly paid 
employees whose counterparts in the 
private sector have available to them 
nonqualified def erred compensation 
arrangements. Thus, permitting both 
section 40Hk> arrangements and sec
tion 457 plans for public employees 
does not, as a practical matter, create 
any greater duplication than already 
exists in the private sector. Moreover, 
the appropriate way to deal with any 
perceived duplication is to offset the 
maximum contributions permitted 
under sections 403<b> and 457 by 
amounts contributed to section 40Hk> 
plans. 

I hope my fell ow Senators will join 
with me in urging the conference com
mittee to consider this most important 
issue and to ado.pt a provision which 
continues section 40Hk> plans for 
public employees. For the American 
people to believe in the tax system it 
must be fair and it must not discrimi
nate against groups of taxpayers for 
no policy reason. We must not single 
out one group of employees and dis
criminate against them. All employees 
must be allowed to share in the bene
fits of section 401(k). 

Mr. DENTON. Mr. President, I rise 
to express my support for H.R. 3838, 
the Tax Reform Act of 1986. I wa.nt to 
commend the chairman of the Senate 
Finance Committee, Mr. PACKWOOD, 
the ranking minority member, Mr. 
LoNG, and the other members of the 
committee for their work on this bill. 

I must admit that I ·would have pre
f erred that the Congress not consider 
a tax reform bill until the Congress 
had addressed the Federal budget defi
cit. As my colleagues know, the Con
gress has not taken final action on the 
budget resolution for fiscal year 1987. 
I joined a number of my colleagues in 
a letter to President Reagan urging 
that the Congress address the Federal 
budget deficit prior to acting on tax 
reform. Nevertheless, the Senate is 
ready to vote on the final passage of 
H.R. 3838. 

The bill includes many positive 
changes in the Federal Tax Code. The 
Senate bill reduces the number of tax 
brackets from 15 to 2 brackets. The 
two brackets will be 15 percent and 27 
percent. Over 80 percent of all taxpay
ers will be in the 15 percent bracket. I 
believe that this is a major improve
ment over the complex Tax Code that 
currently exists. However, because 
some deductions are eliminated on 
January 1, 1987, I believe that the 
lower rates should be effective on the 
same date rather than July 1, 1987. 

The bill also provides for a standard 
deduction of $5,000 for a married 
couple filing jointly and $3,000 for sin
gles. In addition, the personal exemp
tion will be increased from $1,080 to 
$2,000. I have strongly supported in
creasing the standard deduction and 
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• the personal exemption. These provi-

sions are important for all families in 
this Nation. 

The bill will also continue several 
important personal deductions that 
middle class Americans rely on to pre
serve and maintain a strong family 
life. The bill allows the continued de
duction for first and second mort
gages. This provision is important to 
all homeowners and those young 
people who hope to own a home in the 
near future. 

The bill also continues to a great 
degree the deduction for State and 
local taxes. Unfortunately, the bill 
does not provide for a full deduction 
of State and local sales tax. Alabama 
depends heavily on State and local 
sales tax and the limited deduction of 
the sales tax will hurt Alabamians. 

I believe that the private sector, cor
porations, business and individuals 
should use their wealth compassion
ately. They should help to meet the 
needs of the less fortunate, to relieve 
their suffering and to help restore 
their dignity. Charitable organizations 
have been meeting needs throughout 
the history of this country-the Red 
Cross, United Way, and small country 
churches have all helped. They meet 
these needs through generous gifts 
and tithes of common men and 
women. The Senate bill continues to 
allow these people to deduct charita
ble contributions if they itemize. How
ever, nonitemizers a.re not allowed to 
deduct their charitable contributions. 
I wish we would continue this write
off. I think it helps to encourage 
giving. 

The Senate tax plan continues to 
protect the retirement plans of chari
table and religious organizations. 
These plans help teachers, preachers, 
and social workers to plan for their 
senior years. The House bill, however, 
places restrictions on these plans. The 
restrictions may force many organiza
tions to drop their plans. I therefore 
urge the conferees to remember these 
people and the work they do. Let's 
reward them for their efforts and not 
penalize them by taking away their 
403Cb) plans. 

While a portion of the tax burden is 
being shifted from individuals to busi
ness under this bill, there are some 
provisions in this bill that are benefi
cial to some businesses. One of the 
most important is the provision that 
allows taxpayers to expense up to 
$10,000 of the cost of tangible personal 
property used in a business. This will 
lower the tax bill of small businessmen 
and farmers, helping the businessman 
to grow-to create more jobs and 
goods-helping the farmer to get back 
on his feet. 

This tax bill operates as a two-edged 
sword on tax shelters. It corrects the 
abuses of the past which allowed 
wealthy individuals to pay no tax at 
all in some cases. I think it may, how-

ever, go too far. People who have 
relied in good faith on the existing 
provisions of law that have encour
aged people to invest in real estate and 
other legitimate investments should 
not be unfairly singled out. 

The retroactive revocation of these 
incentives may force some honest tax
payers into bankruptcy. These people 
have signed notes obligating them to 
make annual payments for as many as 
20 years with respect to projects that 
can show no profit without the benefit 
of tax credits and deductions. This 
action on our part may cause rent pay
ments to rise to such a point that the 
benefits of the tax bill for many will 
be wiped .out. 

While I am discussing what I oelieve 
to be the disadvantages of the tax bill, 
let me mention capital gains. I am in 
favor of special tax treatment for cap
ital assets held for long periods of time 
such as timber, which takes several 
decades to come to maturity, the old 
family farm, and the small businesses 
which have passed from generation to 
generation. But in times like these, 
some are having to sell the fruits of a 
lifetime all at once to pay off debts. To 
tax them at ordinary income rates is 
simply Unfair. 

I voted for several amendments to 
the bill to restore capital gains for 
farmers and private owners of timber 
land. I also strongly supported and 
voted for the provision to restore 
income averaging for farmers. Both of 
these items are needed to aid the 
family farm. I am pleased that the 
Senate restored income averaging and 
I hope that the conferees will restore 
some capital gains t reatment in this 
area. 

Historically we have allowed people 
to deduct their ordinary business ex
penses. Under this bill employees will 
not be allowed to deduct unreimbursed 
business expenses. 

The mechanic cannot write off the 
cost of his tools, the carpenter his 
hammer, the teamster his steel-toed 
boots; the teacher cannot deduct dues 
to the Alabama Education Association 
or the costs of professional journals. 
These are all necessary expenses to 
the practice of each of these callings. I 
hope this deduction will be restored in 
conference. 

The IRA is one of the most impor
tant tax innovations that we have. It 
provides America with capital, it 
makes the average citizen feel like he 
or she has control over his destiny, 
that he or she can provide a small 
measure of financial security for the 
retirement years. Citizens do not want 
to rely on the Government alone to 
take care of them in their later years. 
The IRA gives all of us hope. It help:; 
us to take care of ourselves, not bur
dening someone else with our prob
lems. To eliminate the deduction for 
the IRA is one of the worst things we 

can do to the middle class. I support 
restoring the deduction for ffiA's. 

I want to also briefly mention the 
resolution offered by the junior Sena
tor from Georgia CMr. MATrINGLYl 
that we not change the tax laws for 5 
years after enactment. I voted for the 
resolution with reservations. Many 
Alabamians have told me that the 
annual changes in the tax laws cause 
them to spend an unreasonable 
amount of time keeping the tax books 
instead of running their businesses. I 
believe that stability in the tax laws is 
of primary importance to a sound, 
functioning economy. We must stop 
our constant tampering with the tax 
laws. As my colleagues know, however, 
no bill is perfect. The Congress has 
had to correct flaws in the last several 
tax bills enacted into law. I do not 
want the Congress to be in a strait
jacket if corrective measures are 
needed. 

There are many issues that will have 
to be resolved in conference. If the bill 
coming out of conference does not 
maintain the IRA, encourage invest
ment, provide low rates, and fairness 
for all, I may have to vote against it. 

SECTION 12 

Mr. HEINZ. Mr. President, last 
Tuesday night and into Wednesday 
morning for about 2 hours we debated 
and eventually tabled by a vote of 65-
29 an amendment by the distinguished 
Senator from Arkansas which would 
have repealed section 212 of the bill. 
Section 212 is t he much publicized 
transition rule which I introduced per
mitt' _.g certain steel companies to 
elect to carry back 50 percent of their 
earned but unused investment tax 
credits and allowing them to file a 
claim for a refund of taxes paid in 
prior years. What we voted on had 
been so widely reported and was so 
thoroughly debated that I didn't be
lieve there was any question as to the 
essential elements of the provision-it 
was in total a $500-million refund of 
prior tax payments which was to be 
made to qualified steel companies rela
tively shortly after they filed the ap
propriate refund claim. The money 
would then have to be reinvested in 
steel facilities. 

There may still be some lingering 
doubts as to what precisely was in
tended so I would like to ask the chair
man of the Finance Committee, the 
distinguished Senator from Oregon, if 
his understanding of the essential ele
ments is the same as mine. 

It was my intention when I offered 
the provision that the credits which 
would be subject to the election would 
include all of the credits of a consoli
dated group which includes a major 
steel producer, and that the tax liabil
ity limitation on the credits would in
clude all of the tax liability of the 
members of the group including the li
ability of predecessor corporations and 
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corporations acquired subsequent to 
the time credits were earned. The rev
enue estimates were based largely on. 
published annual reports of major 
steel companies, and these reports in
cluded included all of the. unused cred
its and the reported tax liabilities of 
the consolidated group. Is it the chair
man's understanding that this was the 
basis for calculating the amount. of 
credits subject to refund? 

Mr. PACKWOOD. It was . and re
mains my understanding. 

Mr. HEINZ. I thank the chairman. 
It was further my intent that the re
funds available to those companies 
which amounts to $500 million be 
made available to these companies in a 
timely fashion, not later than 1988. 
Therefore, a provision to insure that 
the companies do not have to await 
normal audit procedures was neces
sary. Was that also the chairman's un
derstanding? 

Mr. PACKWOOD. Yes. In fact, the 
thrust of the Senator's provision, as 
well as the 70 percent cash-out provi
sion I included in my original package, 
was to get the money to these dis
tressed companies as soon as possible 
because they need it now. Many need 
it for survival-especially steel. 
If a delay were to occur, if the IRS 

were to hold up the release of these 
funds, it might get to the companies 
too late to be of use. Therefore, I be
lieve we contemplated a provision to 
insure immediate release of the funds 
made available under this provision. I 
assume the Senator from Arkansas 
had the same understanding because 
he referred to a refund procedure sev
eral times during the floor debate. 

Mr. HEINZ. I thank the chairman 
for his statements of clarification. Un
fortunately, the draft language of this 
provision and the accompanying com
mittee report do not in several re
spects, reflect the understanding and 
intent of this Senator and, based on 
his answers, the Senator from Oregon. 

I also understand that the distin
guished Senator from Louisiana, who 
supported the provision on the floor, 
will help achieve the objectives of my 
provision in the conference with the 
House. Is my understanding correct? 

Mr. LONG. Yes. I supported the 
steel provision and bel~eve it should be 
clarified to insure that it operates in 
an effective way. 

Mr. PACKWOOD. If the Senator 
will yield, I will also work to ensure 
that the provision is amended in con
ference to achie ·re the results reflected 
in the comments made by the Senator 
from Pennsylvania and the Senator 
from Oregon earlier in this colloquy. 
As I said, this provision was intended 
to benefit the companies involved in a 
timely fashion. That is what I shall 
make every effort to achieve. 

GENERAL CONCERN WITH TAX BILL 

Mr. HATFIELD. Mr. President, I 
want to join the growing number of 

my colleagues in congratulating my losses of $20.8 billion in fiscal year· 
friend, the di,stinguished Senator from 1988 and $21.0 billion in fiscal year 
my State of Oregon, Senator. PA.c'K- . 1989. Fiscal year 1990 would see an ad
woo:D, for .developing a bill that em-· · djtional loss .of $4.0 billion and, finally, 
bodies the most significant reform of the bill. would ·pick up $11.0 billion in 
our -Tax Code in decades.' I long have · ·fiscal year 1991. 
been- a supporter of tax reform and · .Mr. President, these wide revenue 
have submitted versions· of my Simpli- fluctuations will put us on a collision 
forin Tax Act in every Congress since · course with the Gramm-Rudman defi-
1972. I am gratified th~t tpe Finan<?e cit reduction targets and I want to 
Conµnittee bill contains some of the sound the alarm now. 
reforms which I historically have ad- · in a little over 1 fiscal year, the defi
vocated. . . cit reduction legislation the Senate so 
. Although I ha~e. concerns with: a cavalierly adopted will prescribe a def
number of proVIS10!18 of t~e bill; icit ceiling of $108.0 billion in fiscal 
n.a:mely, ~~e retroa:cti~e .eff~ct ·of cer- year 1988, during which time the tax 
tam P~OVIS1ons: tl~e. ehmmat1?n of ~he bill will lose $20.8 billion, and a deficit 
exclusion ~or. m~1v1dual capital ga.Ins ceiling of $72.0 billion in fiscal year 
and_ tl~e ~lllll;1Ilatlon of the deduction 1989, during which time the tax bill 
for contr1b1;1t~ons: to ~n IRA by a ta~- will lose $21.0 billion. In fact, the year 
paye! partic~patmg m an ~m~loyer- in which this legislation finally be
prov1ded retireme:r:it plan •. it is my comes revenue neutral 1991 is the 
hope that these items will be ade- • ' 
quately addressed at conference. Con- sa~e year t~a~ Gramm-Rudman re
sequently, I intend to suport this legis- qmres the ?ef1cit be reduced to ze.ro. 
lation. _Mr. ~es1dent, enactment of t~IS t~x 

Senator PAcKwoon's initiative and ~·~I-with all to co~end. ~t-w1ll 
leadership in crafting a tax bill which mJect a . grea~er level of Instability and 
embodies real reform and bringing it uncertamty mto the budget p~ocess. 
to the floor deserve high praise and Even under the mc;>st stable of circum
commendation. His efforts are all the stances, formulat~g a . budget has 
more remarkable because of the ill-ad- become an almost rmposs1ble task. The 
vised constraint placed on him and the current stalemate exl?erienced by the 
entire Finance Committee by the conferees on the .f1s_cal y~ar 1987 
White House: that the tax reform bill ~udget proves the difficulty m adopt
must be revenue neutral. mg a budget that both meets the ap-

As we complete our consideration of plic~ble deficit ceiling target and ~m
this bill and scrutinize its impact on ~«;>dies a proper set of budgetary prior
individual and corporate taxpayers, we 1t1es. 
mus~ not lose sight of the broader pie- Much of the responsibility for the 
ture of how this tax bill will affect deterioration of the budget process 
our 'Nation's budgetary process and must be borne by this administration. 
economy. 

I have been openly critical of this 
administration for seeking to advance 
a set of budgetary priorities that 
ignore reality, and have been equally 
critical of this body for mindlessly ac
cepting that agenda. 

With the anticipated adoption of the 
Finance Committee bill by the full 
Senate, two legislative initiatives 
which I have opposed, Gramm
Rudman and a revenue neutral tax 
bill, will join together to wreak more 
havoc on the budget process, and on 
our economy, than either could 
manage independently. Let me explain 
why. 

This tax bill is revenue neutral only 
after 5 years. That is, by 1991, any rev
enues lost during this 5-year period 
will be offset by expected revenue 
gains. But the magnitude of the reve
nue swings from year to year is stag
gering: a $7.4 billion increase in reve
nues this fiscal year, followed by a 
huge $22.8 billion windfall in fiscal 
year 1987. 

In fiscal years 1988 and 1989, howev
er, tax revenues would drop an aver
age of $43.7 billion from the fiscal 
year 1987 revenue level. In other 
words, the Finance Committee esti
mates the bill will produce revenue 

They have used the mandates of 
Gramm-Rudman to legitimize a tril
lion-dollar budget proposal which 
seeks to reduce the deficit by focusing 
on discretionary spending, without 
any increase in revenues or cuts in de
fense spending or meaningful reform 
of entitlement programs. I am ada
mantly opposed to this agenda. 

The wide swings in revenues under 
this tax bill during the first 5 years, as 
much as $43.6 billion in 1 year, will 
serve only to exacerbate this tension 
between differing, and polarized, budg
etary philosophies, and to make an al
ready difficult process that much 
more so. 

As Gramm-Rudman blindly forces us 
down the stair steps of deficit reduc
tion, this tax bill will now impair the 
ability of the Federal Government to 
pass safely on those steps. Mr. Presi
dent, we can ill-afford to stumble into 
the 1hirling blade of the Gramm
Rudman sequester order. I fear pas
sage of the bill will increase that likeli
hood. 

Mrs. HAWKINS. Mr. President, 
today will stand as a historic moment 
in tax reform. While the Senate tax 
reform bill has a number of issues 
which have yet to be addressed in con
ference committee, the bill as a whole 
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is a step in the right direction toward 
tax simplicity and fairness. The bill 
makes sweeping changes by reducing 
the number of tax brackets which 
total about 14 today and reduces them 
down to 2 major tax brackets of 15 and 
27 percent. 

The Senate bill will ensure that all 
corporations will pay taxes. Multimil
lion dollar organizations will no longer 
be able to shelter their massive profits 
and avoid paying their fair share of 
tax. 

I still believe that this bill hits the 
real estate industry especially hard, 
but I have been assured that a number 
of these provisions will be addressed in 
conference committee. The elimina
tion of State sales deductions is also 
unfair, especially to the residents of 
Florida. The elimination of the IRA's 
was also a difficult defeat, yet we in 
the Senate were able to pass over
whelmingly a resolution that the ffiA 
issue be favorably resolved in confer
ence. But on the whole the bill before 
us will realistically reduce tax rates 
for a majority of Americar.s, it pro
motes tax simplicity and hopef:llly, 
once this bill emerges from conference 
it will have the support of the Ameri
can public. 

Mr. President, I am fully confident 
that Chairman PACKWOOD will defend 
to the utmost the promises made to us 
in the Senate once this bill reaches 
conference committee. While this is 
not a perfect tax bill I believe it is a 
postive step in the right direction. 

TRANSITION ISSUES 

Mr. CRANSTON. Mr. President, one 
of the basic and most difficult obsta
cles to tax ref arm is the question of 
how to accomplish the transition from 
current tax law to the reformed tax 
law. 

True transition, not simply grand
fathering of tax breaks for specially
favored constituents, is a matter of 
equity and it turns out to be costly as 
well. 

And-the transitions provided in the 
Finance Committee's bill for real 
estate-that sector of the economy 
whose former benefits under current 
law are ended in the new bill without 
offsetting compensations, as in the 
case of capital intensive industries 
who lose the investment tax credit 
which is offset by lower corporate 
rates-come up short-handed. 

If there is not a solution, then the 
marketplace adjustments which will 
take place under the bill's rule against 
passive losses will result in increased 
rents to tenants, abandonment of un
profitable buildings, and widespread 
disruption in the rental real estate 
market. 

Retroactive changes in the tax rules 
for these investments are unfair and 
places unjustified burdens on taxpay-
ers who made legitimate investments. 

Many of my constituents have ex
pressed concern about the retroactive 

effect of the bill's restrictions on in
vestments in real estate. In particular, 
the disallowance of loss deductions 
from existing limited partnership in
vestments has been the focus of their 
complaints. 

These investments were made in reli
ance on the provisions of tax law then 
in effect. Congress passed very gener
ous inducements in the 1981 Tax Act 
which encouraged these investors to 
put their money into real estate part
nership. 

Let me explain why the proposed 
changes are unfair. 

In 1981 the tax laws were changed to 
require the use of 15-year depreciation 
schedules for real estate. Investors re
sponded to that incentive and bought 
land, erected buildings, and provided 
housing and jobs. They created low
income apartments, small shopping 
centers, office buildings and factories. 

In calculating the return on their in
vestments, they counted on receiving 
the allowance of depreciation con
tained in the law at the time. The 
Senate Finance Committee bill will 
eliminate a substantial part of those 
depreciation benefits-wiping out de
ductions that were pivotal to the eco
nomic benefit of the investment. 

In other businesses, active investors 
and owners can deduct their losses 
against all other sources of income. 
This is not so in the Senate bill. It is 
difficult for the committee to deter
mine how to define an active real 
estate owner. Is the owner-manager of 
an apartment building considered ~n 
active owner? I think so. But under 
the bill the owner-manager of an 
apartment building could not deduct 
losses incurred against other income 
sources. 

Can we get meaningful tax reform 
without breaking promises made by 
Congress earlier? 

Of course we can. Simply apply the 
new rules to investments made after 
the new rules are enacted. Or provide 
a phaseout period which enables inves
tors to recover their original invest
ment and a modest return. In fact, 
meaningful tax reform is impossible in 
the absence of fair play. Unless poten
tial investors have reason to trust the 
Government's tax reform promised, 
these promises will do little to pro
mote productive investments. Retroac
tive tax reforms enacted simply to find 
extra revenues will destroy credibility 
of the lav.r and undo that which we are 
attempting to accomplish through tax 
reform-restore confidence in our tax 
system. 

The Senate and House conferees 
have an opportunity to solve these 
transition issues correctly and fairly. I 
urge hem to do so and to recognize 
that broad-based transition must be 
paid for by all taxpayers as a reasona
ble and just cost of tax reform, just as 
giving up deductions pays for lower 
rates for everybody. 

Mr. BIDEN. Mr. President, this tax 
reform bill, if passed, can shape the 
economic, social, and political fabric of 
America for the remainder of this cen
tury. 

Millions of Americans today are dis
illusioned by the inequities of the Tax 
Code, which too often favors relatively 
few taxpayers. Many economic ana
lysts also believe that the current tax 
law, with its shelters and loopholes, 
discourages sound investment and 
alters economic decisionmaking. 

I agree with them, and that is why I 
am going to vote for final passage of 
this tax reform legislation. On bal
ance, the bill is a good one. It will 
allay many of our concerns about 
today's tax laws, and will also provide 
a firm base on which the economy can 
prosper. 

Americans want a Tax Code that 
broadens the base and lowers the 
rates, leaving more discretion in deci
sionmaking to the individual. They 
want a more equitable Tax Code that 
prevents tax avoidance schemes. They 
want assurances that every American 
is paying a fair share of the cost of 
government. They want to reduce gov
ernment efforts to manage the econo
my through the Tax Code. 

H.R. 3838 meets most tests of good 
tax reform. 

It broadens the base on which the 
income tax is levied. It does that by 
eliminating many provisions in current 
law that skew investment decisions 
and provide tax shelter opportunities. 

It removes 6 million low-income 
Americans from the tax roles. 

It reduces the basic tax rates to en
courage savings and investment. 

It includes minimum tax provisions 
to assure that individuals and corpora
tions can no longer avoid paying taxes. 

The bill, of course, is not perfect. In 
particular, I am concerned that the 
rule structure may not be sufficiently 
progressive. That is why I supported 
the Mitchell amendment to reduce tax 
liabilities of middle- and low-income 
taxpayers. I hope that changes along 
these lines can be made in conference 
with the House of Representatives. 

Yet, on the whole, the bill is a major 
tax ref arm accomplishment. 

I have been a strong advocate of tax 
reform since I came to the Senate in 
1973. Since that time, I have partici
pated in many such efforts. Unfortu
nately, none of them achieved the 
high degree of reform in this bill. 

Our tax system has now reached the 
point where many Americans have 
given up on it as a fair and effective 
means of financing government. More 
and more Americans, turned off by the 
unfairness of the law, have failed to 
report their full income. Unreported 
income has ballooned. As a result, we 
may be losing $100 billion in tax reve
nues today. 
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As it exists today, the income tax 

denies reasonable tax rates to low- and 
middle-income taxpayers, in order to 
preserve tax breaks and low tax liabil
ities for the few. In 1983, 29,800 indi
viduals or couples, earning $250,000 or 
more, paid less than 5 percent of that 
amount in taxes. More than 3,000 of 
these have incomes of over $1 million. 

Of equal concern is the fact that our 
tax system does not even result in 
equal tax liabilities for taxpayers with 
comparable income. Adding insult to 
injury is the fact that the tax law is 
deliberately written to achieve such a 
result. Some taxpayers can shelter 
income and reduce their taxes in per
fectly legal ways, creating gross in
equities in taxation. 

The condition of our Tax Code also 
affects the ability of our economy to 
function efficiently. As it is written 
today, the Tax Code encourages indi
viduals and businesses to be more con
cerned about tax advantage than 
market advantage. This has dulled the 
American competitive edge, at home 
and abrc,ad. Hidden tax benefits re
ceived by some enterprises, but not 
others, have skewed economic deci
sionmaking. These tax benefits consti
tute an unrecognized industrial policy 
which has not worked very well. 

That is not surprising when we have 
a Tax Code that encourages invest
ments to be made largely on tax con
siderations, rather than on the eco
nomics of investing in enterprises that 
create jobs and make the economy 
grow. 

These facts are important at a time 
when we have just had a $150 billion 
trade deficit. They are important 
when unemployment has been stuck 
at around 7 percent for well over a 
year. They are important at a time 
when there is much speculation about 
the validity of forecasts showing con
tinued economic growth. 

We are on the way to adoption of 
good tax reform legislation. The con
cepts in this bill can restore Ameri
cans' faith in the fairness of the tax 
system. It can free our economy from 
the burden of tax planning and avoid
ance. It is the kind of legislation I had 
hoped we could pass when I first came 
to the Senate. Over the years, I came 
to wonder whether tax reform was 
really possible. I now believe that it is 
within our grasp. 

One final note, Mr. President. Many 
Senators have played significant roles 
in bringing this bill to the floor and in 
securing its passage by the Senate, es
pecially the chairman of the Finance 
Committee, BOB PACKWOOD, and the 
ranking Democrat, RUSSELL LoNG. I 
would like to off er my special con
gratulations to my friend and col
league, Senator BILL BRADLEY, on his 
tremendous role in bringing tax 
reform to the Senate. He, as much as 
any other person, is responsible for 
making the public and other policy-

makers aware of the need for tax 
reform, and in pushing it to legislative 
action. We and the country owe him a 
great debt. 

Mr. EAGLETON. Mr. President, this 
Senate tax bill is a historic achieve
ment. Against all odds and every pre
dictic'n, we have produced a measure 
whicL is truly worthy of the name, tax 
reform. It reduces tax rates across the 
board; it eliminates from the tax rolls 
about 6 million of our poorest citizens; 
it closes off the loopholes by which 
wealthy individuals and corporations 
have avoided paying any taxes at all, 
and, in eliminating most tax shelters, 
it will encourage more productive in
vestments. 

It is a bill I am proud to support. 
Mr. THURMOND. Mr. President, I 

rise today to support the Tax Reform 
Act of 1986. This legislation represents 
a sweeping effort to restructure the 
tax laws of this Nation. It is based 
upon the sound principle that Ameri
cans of equal income should pay equal 
taxes; thus creating a more equitable 
Tax Code for all Americans. 

As recently as 1972, the local proper
ty tax was considered to be the most 
unfair tax by 45 percent of Americans. 
The Federal income tax ranked a dis
tant second at 19 percent. However, by 
1985, the Federal income tax was con
sidered to be the most unfair tax im
posed on Americans, far surpassing 
negative views on property taxes. I 
wish to commend President Reagan 
for recognizing this sentiment, and 
making tax reform his chief domestic 
policy initiative. I also wish to com
mend Chairman PACKWOOD and the 
rest of the Finance Committee mem
bers for their commitment to tax 
reform which benefits the American 
people, and not the special interest 
lobbyists. 

In any ~egislation of this magnitude, 
there will be provisions with which I 
do not totally agree. However, I am 
convinced that this is good legislation 
when viewed in its entirety. 

For individuals, this bill presents 
two income tax rates of 15 percent and 
27 percent. This represents the lowest 
income tax rate in over half a century. 
Eighty percent of individuals will pay 
a rate of 15 percent or less, with an 
overall average tax cut for taxpayers 
of 6.2 percent. Approximately $100 bil
lion of the tax burden will be shifted 
from individuals to the corporate 
sector. Furthermore, 6 million lower 
income taxpayers would be removed 
from the Federal income tax rolls. 
Thus, lower income workers would 
take home more money by being on 
the job, rather than on the public 
dole. 

This legislation also impacts another 
area of particular concern to me-the 
international competitiveness of this 
Nation. The tax structure of our 
Nation is an important factor in this 
area. Our national tax burden is low 

by international standards. I am 
pleased that this legislation strives to 
maintain this tax status. The 33-per
cent top corporate income tax rate is 
the lowest of our five major trading 
partners. For Canada, France, Germa
ny, Japan, and the United Kingdom, 
rates range from a low of 35 percent
! or the United Kingdom-to a high of 
50 percent-for Germany. The pro
posed depreciation allowances for 
equipment are more generous than all 
of our five major trading partners 
except Canada. By keeping rates low, 
U.S. firms are in a better position to 
compete internationally. 

This legislation should also increase 
our domestic economic growth. The 
President's Council of Economic Advis
ers estimates that added incentives 
and efficiencies could increase Ameri
ca's growth rate by nearly 10 percent 
over the next decade. That could mean 
increased income of $600 to $900 per 
household each year. Employment 
could increase by more than 4 million 
over that period. 

Mr. President, I would like to make 
one additional point. Since 1969, Con
gress has passed at least seven major 
income tax laws. There has hardly 
been a time when a major tax bill was 
not being considered in Congress. The 
constant rearrangement of the Tax 
Code concentrates more and more 
power in the hands of tax lobbyists, 
accountants, economists, and Members 
of Congress. The average American 
cannot afford the time to grasp the in
creasing complexities of the Tax Code. 
This has been unfortunate. Further
more, it has a negative impact on busi
ness planning. Much of the impetus 
for this constant rearrangement has 
resulted from using the Tax Code to 
attain social goals. However, by reduc
ing overall rates, tax incentives to 
achieve social goals will not be as ef
fective. The incentive of use tax 
breaks relates directly to high rates. 
The lower the rate, the lower the 
value of a deduction. Therefore, with 
low tax rates, as provided in this bill, 
the decision to engage in a deductible 
activity will be based more on the 
merits and not on the tax conse
quences. Decreased use of the tax laws 
as instruments of social policy will 
result in a more simple Tax Code. To 
the extent the tax laws are written so 
that the average American can under
stand them, the decisionmaking proc
ess will be returned to the people, 
where it ultimately belongs. 

Mr. President, in conclusion, we 
stand at the threshold of an historic 
opportunity to inject fairness into our 
tax system, and foster business deci
sions based on merit, not tax conse
quences. Accordingly, I support this 
measure and urge my colleagues to do 
likewise. 
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sEMAss in ·section 202(d)(9) of the bill, a serv-

Mr. KENNEDY. Mr. · President, .ice contract between related parties . 
SEMASs is a solid waste disposal facil- · shall not fail to be considered a bind
ity in Rochester, MA. A construction ing contract if it otherwise complies 
·contract was executed on July · 20, with the requirements of the transi-
1985. At the present time, 32 commu- tion rule and the ·intended service re
nities and 2 private haulers have· con- · cipient was actively engaged in solid 
tracted to deliver solid waste under ·waste disposal and has long-term cori
long-term contracts. SEMASS ·will be · tr.acts for disposal of solid waste prior 
entering into future contracts with · to December 31, 1985, in excess of the 
private haulers. · amounts committed under the subject 

The following colloquy is needed in serviCe contract. 
order to ensure that the current con- FERc LICENSE RULE 
tacts with private haulers and future Mr .. BAUCUS.· Mr. President, I wish 
contracts with private business~s will to ask the distinguished chairman of 
not preclude the project from being the Finance Committee a question 

. grandfathered into the transition rule about the so-called FERC license rule 
regarding solid .waste disposal facili- in the bill. 
'ties. The bill would repeal the investment 

Section 202(d)(9) of H.R. 3838 as re- credit and modify ACRS depreciation 
ported by the Senate Finance Commit- · allowances. However, section 202(d)(2) 
tee provides that the changes made by of the bill would grandfather from 
section 201 of the bill-concerning this change in law any project that 
ACRS-will not apply to certain quali- the Federal Energy Regulatory Com
fied solid waste disposal facilities: The mission licensed or certified before 
·Finance Committee report requires March 2, 1986. 
that, ·in order to be such a qualified fa- The Big Horn project in Montana 
cility, substantially all of the solid was certified by FERC on May 16, 
waste processed at the facility must be 1983. There have been several changes 
collected from the general public. in the project since 1983 and the de
Would you elaborate on the meaning veloper had to return to FERC recent
of the phrase "collected from the gen- ly to have the original certificate for 
eral public?" the project amended. The committee 

Mr. PACKWOOD. Waste collected report indicates that returning to 
from the general public includes all FERC to amend the original certifi
household and commercial solid waste cate will not cause loss of grandfather 
of a type normally produced by resi- protection as long as the change in the 
dences, stores and other commercial certificate is insubstantial. 
buildings, schools, and offices, exclud- My question for the chairman is 
ing waste which is not processable by whether the change in this particular 
normal waste facilities serving the case is insubstantial. Briefly, the facts 
public. are as follows. 

HAVERHILL POWER, INC. The original concept for the Big 
Mr. KENNEDY. Mr. President, Ha- Horn project involved conversion of an 

verhill Power, Inc. [HPIJ was formed abandoned sugar beet refinery in 
to develop a solid waste-to-energy Hardin, MT, into a cogeneration facili
plant in Haverhill, MA, on a site adja- ty that will generate electricity for 
cent to an existing resource waste sale to the Montana Power Co., and 
processing plant operated by Refuse steam for manufacturing ethanol. The 
Fuels Associates. developer has worked diligently since 

HPI has complied with the terms of 1983-when the project was first certi
the Senate Finance Cctlllllittee transi- fied-to complete the transaction, but, 
tion rule, having signed a service con- as is typical when a small company 
tract with Refuse Fuels on December tries to finance a power facility, unex-
31, 1985. pected obstacles have been thrown in 

The shareholders who own 92 per- its path. 
cent of the Refuse Fuels project also Negotiations with the Montana 
own 100 percent of the new project. A Power Co. stalled in 1984. The negotia
colloquy is needed to ensure that the tions were completed early this year 
December 31, 1985 agreement between after the Montana Public Service 
HPI and Refuse Fuels is satisfactory Commission was asked to intervene. In 
for purposes of the transition rule the meantime, the market for ethanol 
since the two companies have comm.on disappeared because of falling oil 
owners. prices and a decision by the European 

Does the agreement entered into be- Economic Community to collect a 
tween Haverhill Power, Inc. and tariff on imports of a feed grain sup
Refuse Fuels Associates on December plement that is a byproduct of ethanol 
31, 1985 comply with the transition production. The plan is now to install 
rule regarding municipal waste-to- piping and steam extraction ports in 
energy projects? the turbines for development of etha-

Mr. PACKWOOD. For the purpose nol at a later date. Finally, when the 
of the binding contract and financial company interviewed construction and 
commitment criteria in the solid waste engineering firms for the project, it 
disposal transition rule for investment was advised uniformly against using 
tax credit and accelerated depreciation the old boilers in the abandoned refin-

ery-which it had planned to do-be
cause that equipment had been partly 
eaten away by rust and could not be 

_ counted on to generate the steam re
quired by the facility for turning the 
turbines. 

The basic plan to convert the aban
doned refinery into a cogeneration fa
cility has not changed. However, the 
following amendments will have to be 
made in the certificate that FERC 
issued for ~he project in 1983: 

First, the original certificate said 
that construction would start by July 
1983. The current plan is for construc
tion to begin later this year . 

Second, the developer plans to burn 
.Petroleum coke and a lower grade of 
coal than planned originally. 

Third, the original certificate said 
that the project would use three exist
ing boilers. As noted, the developer 
discovered that the existing boilers 
were unusable and will have to buy 
new ones. 

Fourth, the original certificate said 
that the facility would generate 12 
megawatts of electricity, while the 
current estimate is that it will gener
ate 17.5 megawatts. This is due partly 
to the fact that more steam is avail
able for making electricity since the 
developer has decided to set aside 
plans for using steam to produce etha
nol. 

The cost of the project has de
creased because of the decision not to 
install the ethanol equipment. 

Change is inevitable as a project 
moves from the drawing board to con
struction. The changes in the Big 
Horn project do not seem the kind 
that should cause loss of grandfather 
protection. Does the chairman agree? 

Mr. PACKWOOD. The amendments 
to the FERC order that the Senator 
describes are not so extensive that 
they should cause loss of grandfather 
protection. 

SOLID WASTE DISPOSAL FACILITIES 
Mr. KENNEDY. Mr. President, I am 

interested in the application of the 
special rule governing depreciation of 
qualified solid waste disposal facilities 
found in section 202(d)(9) on page 
1511 of the bill to a facility being de
veloped in Holyoke, MA. 

It is my understanding that the 
dates in the service contract by which 
certam conditions must be satisfied 
have been extended and may be fur
ther extended. 

I have been informed that the origi
nal extension made no substantial 
modification to the contract. It also 
made no change in tipping fees. The 
Senate Finance Committee report 
states that adjustment in tipping fees 
or method or amount of compensation 
will not be considered a substantial 
modification. 

Assuming that any further exten
sions of the contract may make 
changes in the tipping fees, but will 
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make no substantial modifications, 
and assuming that the original exten
sion made no substantial modifica
tions, am I correct in assuming that 
the extension and any further exten
sions will not cause the contract to fail 
to comply with section 202(d)(9). 

Mr. PACKWOOD. The Senator is 
correct. Assuming that the circum
stances described by the Senator are 
correct, the contract will continue to 
be treated as a contract described in 
section 202(d)(9). 

INSTALLMENT SALES 

Mr. PRYOR. Mr. President, I wish 
to discuss an issue with the chairman 
of the committee in the area of install
ment sales. As the chairman will 
recall, I offered an amendment in the 
committee, which was· adopted, deal
ing with sales of residential lots and 
timeshares-including campgrounds. 

This amendment begins on page 
1567 of the committee reported 
amendment. The exception will be 
new section 453C< e )( 4) of the Internal 
Revenue Code. 

Section 453C(e)(4)(A)(i)(II) of the 
Tax Code-as added by the bill-pro
vides that the elective method of re
porting gain is unavailable if the tax
payer-or any related person-is to 
make any significant improvements on 
the lot. I understand that the commit
tee report provides that this rule 
against selling improved lots doesn't 
include common infrastructure items 
such as roads, sewers, drainage, and 
similar items that render the lots in 
buildable condition. However, houses 
and other structures would clearly 
constitute "improvements." 

I also understand that, if at the time 
the lot is sold, there is no contractual 
commitment to make an improve
ment-as defined under the committee 
report-then it is my understanding 
that the elective method of reporting 
the gain from the lot sale is available. 
Is my understanding of these provi
sions correct? 

Mr. PACKWOOD. The Senator 
from Arkansas is correct. 

Mr. PRYOR. Mr. President, I thank 
the chairman. I have one additional 
question. 

If, at a date subsequent to the lot 
sale-and on the date of the lot sale no 
contractual commitment to make an 
improvement existed-the seller 
makes improvements-such as build
ing a residence-and the buyer pays a 
fair market price for the improvement 
it is my understanding that the elec
tive method under this bill could still 
apply to the original lot sale. 

Mr. PACKWOOD. The Senator 
from Arkansas is correct. 

Mr. PRYOR. Mr. President, I thank 
the chairman of the committee. 

THE FACILITATION RULE PERTAINING TO THE 
ALLOCATION OF INTEREST EXPENSE 

Mr. BAUCUS. Under section 914 of 
the bill pertaining to the allocation of 
interest expense, a so-called "look-

down" rule is provided for qualified in
debtedness, which is defined as debt 
that is not guaranteed or in any other 
way facilitated by a related corpora
tion. Is my understanding correct that 
the reference to any other facilitation 
is intended to refer to arrangements 
where the related corporation lends its 
credit? 

Mr. PACKWOOD. Yes, the Sena
tor's understanding is correct. 

UNIVERSITY RESEARCH FACILITIES 

Mr. BAUCUS. Mr. President, I wish 
to clarify the Finance Committee 
report which clarifies that certain uni
versity research facilities may be eligi
ble for tax-exempt bond financing 
where the facilities are used in univer
sity research sponsored by corpora
tions or other nonexempt parties. The 
Finance Committee report is intended 
to state that a university facility may 
be used for corporate-sponsored re
search as long as any license or other 
use of resulting technology by the 
sponsoring party is permitted only on 
the same terms as the university 
would permit such use by any non
sponsoring unrelated party; that is, 
the sponsor must pay a competitive 
price for its use of the technology. It is 
my understanding that this Finance 
Committee provision is not intended 
to require that a university actually 
grant use of the technology to any 
other party. Rather, the intent is 
simply that any payment for use made 
by the sponsoring party must not be 
less than the payment which a non
sponsoring party would be required to 
pay were it granted a right to use the 
technology. I ask the chairman of the 
Finance Committee if my understand
ing of the provision is correct. 

Mr. PACKWOOD. Yes, the Sena
tor's understanding is correct. Univer
sities are permitted to grant exclusive 
licenses or other use to any resulting 
technology to sponsoring parties 
under the Senate provision as long as 
the payment required for such use is 
set at a competitive price to that 
which a nonsponsoring party would be 
charged for comparable use. 

Mr. BAUCUS. I thank the chairman 
for his assistance in clarifying this 
matter. 

Mr. BRADLEY. Mr. President, I 
wish to clarify a statement in the fi
nance Committee report that sets out 
the circumstances under which certain 
cooperative university research facili
ties may be eligible for tax-exempt fi
nancing as applied to certain National 
Science Foundation sponsored re
search arrangements and similar such 
arrangements. These industry-univer
sity cooperative research arrange
ments involve multiple industry spon
sors and provide the sponsors with a 
right of first refusal for royalty-free 
nonexclusive licenses for patients that 
may be incidentally obtained in con
nection with basic research conducted 
in bond-financed university facilities. 

Is it the Senator from Oregon's under
standing that these arrangements will 
not be treated as a private trade or 
business use of the bond-financed re
search facilities. 

Mr. PACKWOOD. Yes, the commit
tee intends that National Science 
Foundation sponsored industry-univer
sity research arrangements and simi
lar such arrangements be treated as 
satisfying the requirements set forth 
in the Finance Committee report for 
not treating such arrangements as pri
vate trade or business use when the 
university enters into a cooperative re
search agreement where: 

First, multiple, unrelated industry 
sponsors agree to fund university per
formed basic research; second, the re
search to be performed and the 
manner in which it is to be performed 
is determined by the university; third, 
title to any patent or other product in
cidentally resulting from the basic re
search lies exclusively with the univer
sity; and fourth, sponsors are entitled 
to no more than a nonexclusive, royal
ty-free license to use the product of 
any such research. 

Mr. BRADLEY. I thank the chair
man for his assistance in clarifying 
this matter. 

INSTALLMENT SALES 

Mr. DECONCINI. Mr. President, I 
am very concerned about the install
ment sales provisions of this bill. They 
are complicated, confusing and an ad
ministrative nightmare. As is usual in 
the Senate, a consensus on a solution 
is not easy to arrive at. One possible 
answer that the Senator from Oklaho
ma, Mr. BOREN, and I have been con
sidering would be to treat all dealers 
in installment sales in the same 
manner. Such a proposal would in
clude in current income, 35 to 40 per
cent of installment sales which would 
otherwise be deferred. Additionally, 
such a proposal would apply retroac
tively to January 1, 1986, and all exist
ing installment sales arrangements 
would also take a hit. The idea seems 
to me to have merit. The Treasury De
partment informs me that they sup
port this approach in concept. I will 
not ask the Senate to take this up so 
late, in this, the 11th hour. But I 
would encourage the chairman to give 
this new simple solution a close review 
in conference. 

Mr. PACKWOOD. We will give 
every consideration to your sugges
tions in conference. We recognize your 
concerns, and I thank you for your 
comments. 

TAX FAIRNESS FOR THE AMISH OLD ORDER AND 
OTHER RELIGIOUS GROUPS 

Mr. SPECTER. Mr. President, as a 
result of an amendment proposed by 
the distinguished Senator from Wash
ington [Mr. EvANsl, individuals who 
claim deductions for dependents on 
their tax returns will be required to 
provide a TIN [taxpayer identification 
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number] for children ages 5 and older 
or otherwise be subject to a penalty. 

It has come to my attention that 
this amendment might impose an 
unfair burden on the Amish Old Order 
and other religious sects. One of the 
underpinnings of the Bill of Rights is 
separation of church and state and tol
erance of religious principles. Since 
1930, our Nation's Tax Code has al
lowed those who adhere to tenets 
which preclude participation in public 
or private insurance plans to file for 
an exemption to the Social Security 
self-employment tax under section 
1402 (g) of the code. 

Mr. President, generally the identi
fying number used for tax purposes is 
a person's Social Securil-Y number. 
Since members of the Amish Old 
Order and other sects do not apply for 
Social Security numbers as a result of 
their religious beliefs, I wish to make 
it clear that this provision would not 
require such individuals who are op
posed to applying for a Social Security 
number to do so for their children or 
other dependents by permitting the 
IRS to issue regulations providing an 
exception to this provision or continue 
to handle this issue on an administra
tive level. 

Mr. PACKWOOD. Mr. President, I 
thank the Senator from Pennsylvania 
for raising this point. As the Senator 
states, the Tax Code has long exempt
ed members of recognized religious 
sects from participation or registration 
in Social Security if this would violate 
their religious beliefs. This amend
ment woud not require such individ
uals to apply for a Social Security 
number for their dependents. Iustead, 
it is my intent that the Internal Reve
nue Service will prescribe regulations 
which will provide an exception to this 
provision or otherwise rem ~Y this 
problem on an administrative 1evel. 
THE POSSIBLE REVISION OF THE DEPRECIATION 

PREFERENCE UNDER THE ALTERNATIVE MINI

MUM TAX 

Mr. HEINZ. Mr. President, I am con
cerned about the required deprecia
tion recalculation under the minimum 
tax provisions of the committee bill. 

The issue here is not whether profit
able corporations will pay tax. The 
committee bill has a strong backstop 
to assure that all companies that 
report income pay a reasonable 
amount of tax. The issue here is how 
much we may overtax our basic indus
tries, how much damage we may do to 
economic growth and international 
competitiveness. This is a job.-, issue, a 
people issue. It affects Americans who 
work in the steel mills and aluminum 
plants, on the farms and in the mines, 
in the chemical plants and the auto
mobile plants, in the papermills and 
the shipyards, and for the railroads 
and the airlines. Capital-intensive 
companies to which depreciation is 
most important will have a dramatical
ly less favorable depreciation system 

than noncapital intensive companies 
to which depreciation is less impor
tant. Clearly, some amelioration of 
this harsh effect is necessary if we are 
to avoid contributing to additional job 
losses in the manufacturing sector, 
where unemployment is already in
creasing at an alarming rate. 

Under the committee bill, for the 
purposes of the minimum tax, taxpay
ers would be required to recalculate 
their depreciation using the straight
line method over what is known as the 
ADR midpoint of the property. There 
are at least two major problems with 
this depreciation recalculation. First, 
the committee's definition of baseline 
depreciation-straightline over the 
ADR midpoint of an asset-stretches 
out depreciation over too long a period 
of time in proportion to the decline in 
productive output value of the ma
chinery and equipment. Second, it 
causes a severe pyramiding, or bunch
ing of tax, in the first 3 to 5 years 
after 1986 because taxpayers are not 
permitted properly to "net" their de
preciation recalculation by assuming 
that in prior years they had also been 
using baseline depreciation. 

This depreciation recalculation is so 
powerful that it will wrongfully drive 
many, if not most, capital-intensive 
companies into the minimum tax 
unless they are able to achieve and 
maintain very higb levels of profits in 
proportion to their annual invest
ments in machinery and equipment. 
Otherwise. the more a company 
spends on capital equipment, the 
greater the percentage of income the 
company will pay as a minimum tax. 
Companies that are thus thrown into 
the minimum tax will progressively be 
denied use of one of the keystones of 
the committee bill-200 percent declin
ing balance ACRS depreciation. A mild 
recession would greatly accentuate 
this effect, unless companies engage in 
the self-defeating process of cutting 
back on their productive capital in
vestments at the wrong time. Even in 
a strong economy, companies which 
are precluded from very high rates of 
return because of international compe
tition or for other structural reasons 
will be affected. 

In the final days before approval of 
the committee bill, the Finance Com
mittee considered an amendment to 
change the calculation of the deprecia
tion preference. The amendment was 
limited to redefining baseline deprecia
tion: it retained use of the straight
line method but substituted the asset's 
regular tax recovery period for the 
ADR midpoint. That amendment was 
defeated by a tie vote largely because 
it would have been financed by a 
slight increase in the corporate tax 
rate. But an amendment to improve 
the depreciation preference can be fi
nanced without any change in tax 
rates. 

I believe that a majority of the com
mittee believed then, and continues to 
believe, that the depreciation pref er
ence in the committee bill is too re
strictive. Treasury officials, including 
Deputy Secretary Darman, have iden
tified this as one critical aspect of the 
committee bill that needs to be fixed. 

But before we leave to the confer
ence committee something that, in 
principle, should be addressed here on 
the Senate floor, I would like some as
surance that the depreciation pref er
ence, which is defined and computed 
almost identically in both the Senate 
and House bills, is an issue that can 
and will be addressed in conference. 
Could the chairman clarify that for 
us? 

Mr. PACKWOOD. Mr. President, 
will the Senator yield? 

Mr. HEINZ. I yield to the distin
guished chairman of the committee. 

Mr. PACKWOOD. I have already in
dicated that the alternative minimum 
tax is something that we will take up 
in conference. Even though the com
putation of the depreciation pref er
ence is basically the same in both bills, 
the fact that the rates are different 
and that the Senate bill contains pref
erence items for example, the book 
income preference, that are not in the 
House bill, automatically assures that 
the minimum tax will come up in con
ference. I can assure the Senator that 
there is no technical bar to the amend
ment of the depreciation preference in 
conference. 

I would also like to emphasize that 
the sole purpose of the minimum tax 
is to ensure that all profitable corpora
tions and wealthy individuals pay an 
equitable amount of tax. Its purpose is 
not to penalize capital-intensive corpo
rations or to undermine the committee 
bill's depreciation system. Its purpose 
is not to penalize a corporation's items 
that arise in the ordinary course of 
carrying on its business. To the extent 
that it does so, perhaps inadvertently, 
it is my view that it should be 
changed. I am particularly concerned 
that the minimum tax not penalize 
companies merely because they have a 
high rate of capital investments to 
profits. 

Mr. HEINZ. I thank the distin
guished chairman for that clarifica
tion. 

PLACED IN SERVICE DATES 

Mr. HEINZ. Mr. President, I wish to 
clarify that the amendment offered by 
the Senator from Ohio to section 202 
of the bill was not intended to modify 
the placed in service dates of January 
1, 1992, in section 202Cd)C24><A> and 
April 1, 1992, in section 202(d)(24)(C). 

Mr. PACKWOOD. The Senator 
from Pennsylvania is correct. 

Mr. FORD. Mr. President, I intend 
to votP. for the Tax Reform Act of 
1986. This is a good bill. It is not a per
fect bill, but it is a step in the right di-
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rection to ensure that all taxpayers 
contribute their fair share to the fi
nz.ncial base of this great Nation. 

Kentucky taxpayers, and taxpayers 
across this country, are getting tired 
of paying taxes every April 15 while 
large corporations and wealthy indi
viduals pay no taxes or even get re
funds from the Treasury. This bill 
tells those taxpayers, there are no 
more free rides. It tells those taxpay
ers who have managed to escape 
paying taxes that if you benefit from 
the wealth of this Nation, you will 
contribute your fair share to its re
sources. 

There are many good provisions in 
this bill. We remove close to 6 million 
low-income taxpayers from the tax 
rolls. That includes the 15 percent of 
families in Kentucky who are below 
the poverty level. 

Eighty percent of all taxpayers will 
fall into the 15-percent tax bracket. 
Since 90 percent of all Kentucky tax
payers have incomes of $30,000 or less, 
a majority of taxpayers in our State 
will fall into this category. More than 
316,000 Kentucky families will have 
their tax load lessened by 20 percent. 

I believe the citizens of the Com
monwealth of Kentucky, on the 
whole, will benefit from this bill. It 
will lower taxes for the majority of 
Americans, and does so without elimi
nating the interest deduction for home 
mortgages, or the deduction for State 
and local income taxes and real and 
personal property taxes. 

Most importantly, the bill does not 
use excise taxes to pay for the lower
ing of rates. I was deeply concerned 
about earlier versions of the Finance 
Committee proposal which would have 
depended heavily upon various excise 
taxes to finance the rate reductions. 
This proposal would have hit Ken
tucky industries particularly hard and 
I am most pleased that it was dropped 
from the final version of the bill. 

The Senate legislation is true reform 
and will increase the number of tax
payers who will not have to itemize to 
an estimated 80 percent. The bill in
creases the standard deduction for all 
taxpayers and also increases the per
sonal exemption. 

Kentucky industries are not unfairly 
disadvantaged by this bill. The Senate 
bill retains current law for the per
centage depletion allowance, so impor
tant to our coal industry. The legisla
tion also retains current law for the 
hobby loss rules for the horse indus
try. It protects the family farm and 
eliminates abusive agricultural tax 
shelters. 

While this is a good bill, it is not a 
perfect bill. We have left many impor
tant issues to be settled by the confer
ence committee. 

It can stand some improvement, par
ticularly as it relates to the deduction 
for the individual retirement accounts 
of 277,000 Kentuckians. I urge confer-

ees to restore all or a portion of the 
IRA deduction for all taxpayers. I be
lieve that the IRA continues to pro
vide the best vehicle for retirement 
savings for middle-income families and 
the deduction should be available for 
all taxpayers. We created the IRA to 
provide an incentive for savings. That 
incentive was not intended to just im
prove the capital base of this Nation, 
but to encourage individual families to 
start taking an active role in providing 
for their retirement. We were trying 
to provide a little relief to the Social 
Security system by encouraging fami
lies to establish their own retirement 
system. And what have we found? We 
found we succeeded. 

Tax reform is a laudable goal, and 
one I support. But tax reform does not 
just mean lowering individual rates 
and closing loopholes. Tax reform also 
means protecting and expanding those 
provisions which have been successful 
in promoting certain goals. I do not be
lieve that the Senate is ready to say 
that all Americans have now provided 
for their retirement security and we 
not longer need to encourage such sav
ings. Instead, I would argue that the 
IRA has worked. For whatever reason, 
it has encouraged individuals to set 
aside for tomorrow, and we should not 
tamper with this provision until all 
Americans have had an opportunity to 
provide for their retirement. 

I am also concerned about the 
impact of this bill on the real estate 
industry. We moved in the right direc
tion in limiting the use of tax shelters 
by the wealthy. Unfortunately, in the 
same fell swoop, we would unfairly pe
nalized those taxpayers who are ac
tively involved in the real estate busi
ness. The passive loss rules for the real 
estate industry must be revised so that 
legitimate business losses can be 
taken. I urge the conferees to this bill 
to consider this inequity. 

I am also concerned that this bill 
has the effect of being retroactive 
with respect to current investments, 
particularly as it relates to the real 
estate industry. Individuals made busi
ness decisions based on the law at the 
time of the investment. This bill would 
subject losses and credits on those in
vestments to the passive loss provi
sions of the bill. I am concerned that 
the conferees address this issue. 

There is some question about the 
actual relief given to middle-income 
families under this bill. While it is un
clear exactly how many middle-income 
families may benefit under this legisla
tion, I believe that the conferees will 
address the problem of marginal rates 
and move closer to a package which 
will give genuine relief to this income 
group. The Senate is on record in sup
port of giving middle-income groups 
the maximum possible tax relief. 

While I am pleased that the Senate 
adopted an amendment which would 
allow a 60-percent deduction for State 

and local sales taxes, I also encourage 
the conferees to further address this 
issue. 

Finally, I am also concerned about 
the impact this bill will have on deficit 
reduction. We have the assuraI"ce of 
the chairman and ranking minority 
member of the Senate Budget Com
mittee that this issue can be worked 
out satisfactorily so to avoid negative
ly impacting deficit reduction efforts. 
I lend my support to their endeavors 
and urge the conferees to seriously ad
dress this issue. 

On the whole, this is a good-faith 
effort to bring equity and simplicity to 
our tax system. I am convinced that 
the majority of Kentucky taxpayers 
will fare well under this bill. I sincere
ly hope that the concerns I have men
tioned will be addressed by the confer
ees. Before supporting the conference 
bill, I will closely review it to ensure 
that these concerns have been ad
dressed and that the final impact of 
tax reform on taxpayers and indus
tries, both in Kentucky and across the 
entire Nation, will be a positive one. 

Mr. CRANSTON. Mr. President, I 
am pleased to vote for the Finance 
Committee tax reform bill. 

The committee bill is a good overall 
tax reform bill which meets the test of 
simplification for most taxpayers in 
the same income group, and the elimi
nation of wasteful loopholes. 

That 6 million low-income taxpayers 
will no longer pay taxes. 

Many millions of middle-class fami
lies will enjoy lower taxes, especially 
working families with children. 

The present bill assures that all tax
payers-except those who have large 
amounts of tax-exempt bond inter
est-will pay taxes on virtually all of 
their income. Very little tax-shelter is 
possible. 

Popular deductions are retained for, 
mortgage interest; charitable contribu
tions; State and local real property 
and income taxes, and a partial deduc
tion for sales taxes; medical expenses 
above a 10-percent threshold; casualty 
losses. 

For business, the bill lowers the cor
porate rate to 33 percent. It keeps the 
R&D tax credit at 25 percent; provides 
3-year rapid depreciat ion for the semi
conductor industry-a vital necessity 
for the hardpressed semiconductor 
companies. 

It provides more generous deprecia
tion treatment generally than the 
House-passed bill except for real 
estate. 

It keeps favorable treatment of the 
loan-loss reserve for banks and regu
lated financial institutions. 

For State and local government, the 
bill removes tax exempt interest from 
the minimum tax. 

To pay for the low rates of 15 and 27 
percent the bill eliminates tax favored 
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treatment for such popular and con
structive features as: 

IRA's, capital gains differential, mis
cellaneous deductions for tools, union 
dues, subscriptions, equipment for use 
on the job, and so forth. 

It denies a deduction for personal in
terest expense, prevents apartment 
building owners and commercial build
ing owners from deducting real estate 
losses against other income. 

The bill also raises revenues through 
these actions. 

A stiff alternative minimum tax on 
individuals and corporations which 
covers virtually all income except tax
exempt interest and certain other 
items. 

Phasing in effective dates in 1987 so 
that deductions end on January 1, but 
low rates are delayed until July 1. 

In January 1985 I began a series of 
community meetings in California 
which eventually took me to over 35 
cities. A major topic I discussed in 
more than 50 meetings with Califor
nians of all walks of life was tax 
reform. 

In my opening statement at commu
nity forums on tax reform I raised the 
basic issues of tax reform. 

I would like to quote from my re
marks of July 25, 1985 on tax reform 
to a community forum held in Calif or
nia. 

In my statement I said the following: 
TAX REFORM STATEMENT FOR COMMUNITY 

FORUMS 

Two top priority economic issues have 
confronted Congress since early in this ses
sion-and they will continue to occupy 
much of our attention over the coming 
weeks and months. 

One is whether we should reform our 
complicated and inequitable tax structure
to make it simpler, to make it fairer, and to 
lower the rates. 

The other is whether we can clamp down 
on federal spending in order to reduce the 
huge deficit that is undermining our econo
my. 

We will discuss both in this forum. 
I'm eager to learn your thoughts on these 

issues that affect all of us. 
I want to add your thoughts and ideas to 

what I learned in a series of similar forms 
I've already conducted in California. 

It has been a great educational experience 
for me. 

Our first topic today is how to restore 
public confidence in our tax system. 

So far, four tax reform proposals have 
been put forward. 

They are fairly simple in broad concept
but the details are complicated. 

Our current tax laws allow a huge number 
of often complex deductions against income 
to reduce a person's income tax. 

Some taxpayers can and do take maxi
mum advantage of these deductions; most 
taxpayers do not. 

The average American taxpayer who 
works for a salary and has only small sav
ings winds up benefiting little if at all from 
these potential deductions-at least insofar 
as his or her tax bill is concerned. 

In fact, 62 percent of American taxpayers 
don't even itemize their deducations. 

Of the 38 percent who do itemize, a two
thirds majority itemize only deductions for 

interest on their home mortgage or for pay
ment of state and local income and property 
taxes. 

On the other hand, wealthier taxpayers 
with large incomes from investments have 
much greater opportunities under our tax 
code to reduce their income taxes. 

Thus the amount of the income tax that's 
paid-as a percentage of income-varies 
enormo•.lSlY from taxpayer to taxpayer. 

Billions of dollars go each year into non
productive tax shelters and other tax-avoid
ance schemes that contribute little or noth
ing to the strength and productivity of our 
national economy. 

Billions more go into tax-evasion scams. 
Last year the tax system collected $460 

billion, but $370 billion was lost through 
loopholes, deductions and credits. 

Another $250 billion of income is not 
being reported each year and so escapes all 
taxes whatsoever. 

This causes a revenue loss of between $60 
and $80 billion yearly. If we could collect 
that money it would make a big difference 
in the deficit. 

The high rates, complexity and the un
fairness of the present system encourage 
such cheating. 

The complexity is also costly. Collectively, 
taxpayers will spend about $3 billion just to 
figure out what they owe the Treasury 
come next April 15. 

Even worse, under the present tax system 
many individuals and business people devote 
an immense amount of time figuring out 
how to avoid paying taxes rather than how 
to be more productive. 

Many of their investment decisions are 
made on the basis of what will reduce their 
taxes rather than what will increase produc
tivity and jobs. 

Advocates of tax reform are saying that if 
we eliminated most deductions and got 
them down to a minimum of five or six 
which everyone could agree on Oike charita
ble deductions and interest on a home mort
gage), we could reduce the tax rates without 
reducing federal revenues-and 70-75 per
cent of American taxpayers would end up 
paying less income tax than they do now. 
If these figures are correct, it means that 

under our present tax laws, 3 out of 4 Amer
icans pay more income taxes-and 1 out of 4 
Americans pay less-than they would under 
a reformed tax system. 

If that were all there were to the argu
ment, adoption of some version of a modi
fied flat tax would be inevitable. 

But we don't use our tax system just for 
revenues. 

We use it for other social or economic pur
poses. 

We also use it to stimulate industries 
which need some sort of government help or 
indirect subsidy. 

We use it to encourage private invest
ments and savings which might otherwise 
not be made. 

And we use it to help local and state gov
ernments by letting them sell tax exempt 
bonds. 

Why do we do this? 
Well, some business men and women 

argue that without tax laws which permit 
items like accelerated depreciation, invest
ment tax credits, depletion allowances, or 
intangible expenses for drilling, some 
needed segments of our economy could not 
survive. 

Investors argue that permitting lower tax 
rates on their return is mandatory if they 
are to risk their capital, especially in high
risk ventures. 

State and local governments argue that 
they'll have to raise taxes or cut needed 
services and facilities if they can't issue tax 
exempt bonds. 

The problem is that tax concessions can 
be used to create unproductive tax shelters, 
tax deferral plans, and so on which permit 
certain individual taxpayers to drastically 
reduce-or even totally eliminate-the need 
to pay taxes. 

Tax reform means we must decide which 
few tax exclusions, exemptions and deduc
tions we want to retain-and which we are 
prepared to give up. 

And in making such choices, we must bear 
in mind that if we fail to give up enough of 
those exclusions, exemptions and deduc
tions, we won't be able to achieve the lower 
tax rates most of us want. 

For business people, tax reform may mean 
lower rates-but it probably will mean 
higher taxes. 

Flat-tax advocates assert, however, that 
business men and women will benefit more 
by investing their money in ways that will 
increase the efficiency and productivity of 
their companies rather than in ways that 
merely lower their taxes. 

The immediate effects will differ from in
dustry to industry. 

High tech companies seeking capital prob
ably would benefit under some of the re
forms being discussed. 

But construction and home-building in
dustries would lose if rehabilitation tax 
credits, rapid depreciation and liberal de
ductibility of interest expenses were taken 
away. 

Who will be the winners and who will be 
the losers if we adopt a modified flat tax? 

Will our economy be better or worse off 
over-all? 

Essentially, the question I would like to 
discuss is two-fold: 

1. Is the tax system the best way to subsi
dize-in an effort to stimulate-the Ameri
can economy? We could after all, provide 
the same help through direct expenditures, 
subsidy payments, loan guarantees and 
other means which do not involve the tax 
system. But they would involve direct out
lays from the treasury. And it's hardly 
likely that any new spending will be ap
proved at a time when there's a major effort 
w1derway to cut spending. Even though
substituting a limited spending subsidy 
could be cheaper than a tax subsidy which 
can't be limited. 

So are these alternatives good ideas? 
More to the point, are they-right now at 

least-politically practical? 
2. Do the benefits our economy and our 

society derive from the current tax system 
outweigh the fact that it places an unfair 
tax burden on the majority of Americans? 

In the long run, is it worth it to 3 out of 4 
American taxpayers to pay more taxes than 
they would under a modified flat tax plan, 
so that the economy can be stimulated by 
permitting wealthy investors to pay propor
tionately lower taxes? 

And if we decide to adopt a tax reform 
proposal, what are the few deductions we 
should retain? 

These are not easy questions. 
The Finance Committee and in turn the 

Senate have answered the questions of what 
deductions to give up in exchange for low 
rates. 

All in all the Committee and the Senate 
have done a good job. 

The bill has some very, very good provi
sions and some that are not so good. 
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It is now up to the conference Committee 

to produce a final product that is better 
than the bill passed by either the House or 
the Senate. 

We who want true and fair tax reform are 
hopeful they can do it. 

Mr. QUAYLE. Mr. President, in a 
very short time we will cast an historic 
vote on a measure designed to reform 
our Tax Code. Rarely has such a radi
cal departure from current law seen 
what is virtually unanimous support. 
Senators on both sides of the aisle are 
in chorus for their praise of this meas
ure. A coalition ranging from retailers 
to consumer protection groups, from 
distillers to religious organizations, 
from manufacturing to agriculture, 
and public opinon groups across the 
political spectrum all favor the Fi
nance Committee's bill. 

The distinguished chairman of the 
Finance Committee, Senator PACK
woon, deserves the lion's share of 
credit for crafting this proposal which 
drew together a strong, wide-reaching 
coalition just as many had pronounced 
tax reform dead. Last December, I said 
that, given the fundamental flaws of 
the House-passed tax bill, the Senate 
would have to undertake a massive sal
vage operation in 1986 if Congress was 
to produce the reform of the Federal 
income Tax Code that the American 
people demand ;ind deserve. Skeptics 
doubted that it could be done, but the 
fact is, we fixed it in the Senate. The 
bill the Senate Finance Committee 
produced, which I expect will pass by 
an overwhelming margin this after
noon, is a vast improvement over the 
measure approved by the House of 
Representatives. 

It is significant that during consider
ation of this bill on the Senate floor, 
no major amendments to alter the 
bill's basic structure were adopted. 
Many provisions when considered 
alone, such as IRA's, the deductibility 
of charitable contributions for non
itemizers, and others, may merit inclu
sion in a tax plan, but were voted 
down when offered as amendments to 
the Senate measure. I believe, howev
er, that on balance, this bill is a fair 
package, and all its provisions must be 
viewed as a part of the larger package 
designed to lower the rates, to simplify 
the structure, and to make a more eq
uitable tax system. Certain deductions 
and exclusions which may produce 
very legitimate results are no longer 
necessary given the overall effect of a 
low-rate, broad-based tax plan such as 
the Finance Committee measure. 

The Senate bill represents true tax 
reform. Throughout the course of 
debate over tax reform during the past 
4 years, politicians found it difficult to 
undo the grip of special interests and 
enact a fairer tax system. The House
passed tax bill is a product of this 
game of special interest politics and 
thus does little to eliminate the scores 
of loopholes, special exclusions, cred-

its, exemptions, deductions, and .forms · 
that we now have. · 

Corporations, like indiViduals,. 
should pay their fair share of taxes. 
Without a doubt the current Tax Code 
allows too many firms to · escape their 
obligation, but the House bill, if en
acted, would shift a punitive new tax 
burden onto corporations, and in
crease the cost of doing business. 
These costs would inevitably be paid 
through slowed economic growth and 
lost jobs. The Senate plan, however, 
provides for more efficient allocation 
of investment, capital formation, and a 
more sensible and better tailored alter
native minimum tax than that pro
posed by the House, to prevent profit
able corporations from avoiding tax
ation. 

The Senate Finance Committee 
package proved to be just the ticket 
for Congress to put the brakes on 
more tax breaks for special interests. 
After one false start, the Finance 
Committee was able to turn the 
House's tax reform piece of coal into a 
diamond, through a near halving of 
the top personal tax rate, elimination 
of over 6 million low-income taxpayers 
from the tax rolls, and placing nearly 
80 percent of all remainLl'lg taxpayers 
in the 15-percent rate bracket. 

I am proud to note the several simi
larities between the bill we are about 
to vote on, and the tax reform propos
al which I first introduced over 4 years 
ago. Both plans embrace what I per
ceive to be the essential principles of 
tax reform-simplicity, efficiency, low 
rates, and fairness-through a sub
stantial reduction in the top marginal 
tax rate, an elimination of the bias 
against savings inherent in our current 
Tax Code, a substantial increase in the 
amount of income the American tax
payer may earn-and keep, and 
through retaining the deductions 
which are necessary to maintain the 
values and social institutions which we 
all treasure in this country. On the 
corporate side, both the Senate bill 
and my plan provide for a lower, 
broad-based tax rate and eliminate the 
provisions of the current corporate tax 
code that foster shortsighted invest
ment strategies, favor one industry 
over another and permit large corpo
rations to pay no taxes. 

Mr. President, I further support this 
tax bill as it will benefit my home 
State of Indiana. An economically effi
cient, equitable Tax Code is essential 
to the continued survival of Indiana's 
agricultural and manufacturing indus
tries. Indiana's 81,000 farmers will no 
longer have to compete with those 
who invest in agriculture only to enjoy 
tax benefits. Simply put, tax-loss 
farming leads to chronic overproduc
tion which results in lower crop prices 
and net farm income. Correcting this 
flaw in our Tax Code will serve Indi
ana agriculture well. Furthermore, the 
Senate tax bill will allow farmers and 

other self-employed taxpayers to 
.deduct 50 percent of the costs associat
ed with health insurance. This new de
duction addresses the inequity faced 
by farmers and small businesmen who 
must pay for health insurance with 
after-tax dollars under the current 
Tax Code, while employees of larger 
corporations receive such benefits tax 
free. 

Indiana's large industrial sector also 
stands to gain from the passage of this 
bill. A recent study by the Center for 
Tax Policy Studies at Purdue Universi
ty in West Lafayette, IN, indicates 
that the after-tax return on invest
ment for selected industries ranging 
from high technology to smokestack is 
higher in every case than the return 
under either current law or the House 
bill. A Tax Code which fosters capital 
formation and that allows firms to 
make their decisions on marketplace 
factors rather than the bias of the tax 
system is essential to allow domestic 
industry to compete with foreign pro
ducers. This will be of great benefit to 
the steel industry which has suffered 
through the years from unfair foreign 
competition. 

Mr. President, I urge the passage of 
this bill. The American people deserve 
and expect true and meaningful tax 
reform. I also urge my colleagues who 
may be appointed conferees to stand 
firm. The Senate bill is a vast improve
ment over the House-passed measure. 
For all the reasons I have mentioned, I 
firmly believe that in the upcoming 
House-Senate conference, negotiators 
should agree on a final tax overhaul 
package that closely resembles the 
Senate bill, which is tax reform truly 
worthy of the name. To do otherwise, 
in light of the mandate this measure 
has received from the American tax
payers would be irresponsible on the 
part of Congress. 

EXEMPTION OF ISRAEL BONDS FROM IMPUTED 
INTEREST RULES 

Mr. WILSON. Mr. President, I rise 
to commend the Finance Committee 
for including in its tax reform bill a 
provision that is designed to remedy 
an unintended impact of the imputed 
interest rules that we passed as part of 
the 1984 tax bill. The provision I am 
referring to is contained in section 
1812(b)(5), and it is identical to S. 1619 
which I introduced on September 10, 
1985. 

The reason that this change to the 
1984 tax bill is needed is that under 
the imputed interest rules contained 
in that bill, Israel bonds have become 
so disadvantaged that, without a 
change, no one would be able to afford 
the tax consequences of buying them. 

Mr. President, Israel bonds serve a 
vital role in the fight against Israel's 
staggering financial responsibilities. At 
present, Israel devotes approximately 
two-thirds of its budget to defense and 
debt service. Many of the bonds that 
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are issued do yield market rates, but as 
a means of lowering the costs of debt 
service, some bonds yield as low as 4 
percent. This savings of more than 50 
percent on what Israel would other
wise have to pay is of enormous impor
tance. 

Furthermore, it must be evident 
that the people who buy Israel bonds 
do so not as a matter of tax planning, 
but with entirely philanthropic mo
tives. Indeed, according to the Wall 
Street Journal, Israel sold more than 
$102 million of its bonds in the United 
States in 1984, and an additional 44 
million dollars' worth in the first 7 
months of 1985. 

For our tax laws to penalize such ef
forts-by taxing the holders of Israel 
bonds for income of more than twice 
what they actually receive-would not 
only be unfair, but truly counter to 
our national interests. It is quite ap
parent that we should do all that we 
can to encourage voluntary efforts to 
solve Israel's almost overwhelming fi
nancial problems. 

I am pleased that the Finance Com
mittee recognized the unfairness of 
applying the imputed interest rules to 
Israel bonds, and appreciate their in
corporating my proposal, S. 1619, that 
rectifies this problem. 

Mr. President, I thank the distin
guished chairman of the Finance Com
mittee, Senator PACKWOOD, for his 
help in moving this matter along. 

SMALL IDB ISSUES 

Mr. SPECTER. Mr. President, I con
gratulate Mr. PAcKwoon and the mem
bers of the Finance Committee for 
their success in bringing before this 
body a measure that will constitute a 
major step forward in creating a more 
equitable and comprehensive tax 
system. Our tax system, however, has 
been not merely a means for collecting 
revenues, but a tool to achieve the 
public purpose of encouraging eco
nomic growth and development, and in 
some respects the Tax Code has been 
successful in this venture. 

One method of promoting economic 
development that has been quite suc
cessful is the use of Small Issue Indus
trial Development Bonds. The intent 
of Congress in establishing the tax in
centives for use of !DB's was to en
courage capital investment and stimu
late economic development and this is 
precisely what has occurred. 

Small issues have stabilized marginal 
neighborhoods, diversified the eco
nomic base and helped small and 
family-owned businesses to expand by 
providing lower costs of capital for 
businesses. This provides inducements 
to businesses to take risks and enter 
blighted areas. Small issues have been 
critical to my State's efforts to create 
and retain jobs especially when the 
State has been so hard hit by the loss 
of manufacturing jobs. For example, 
during the 1970's Philadelphia lost ap
proximately one-half of their manu-

facturing jobs. Small issues are critical 
to our efforts to revive our economy 
and diversify our economic base. 

In 1983 and 1984, Pennsylvania was 
the Nation's largest issuer of !DB's. 
Since 1967, when !DB's were first 
issued, the number of new jobs created 
in the State total well over 600,000, 
while the number of jobs retained ex
ceeds $1.5 million. Between one-half 
and two-thirds of these IDB projects 
in the State have been for nonmanu
facturing. If the sunset is not re
pealed, Pennsylvania probably will not 
be able to assist at least 50 percent of 
the industrial companies now encour
aged to grow and to employ State resi
dents. 

Nonmanufacturing projects in Penn
sylvania that would not have been ac
complished without IDB financing 
range from transforming a vacant 
plant into a meat processing plant; ex
panding a cottage industry into a full
time small business, and creating a 
country market; to converting aban
doned space into business centers. 

In Philadelphia, between 1981 and 
1984, the average annual use of !DB's 
was about $215 million which stimulat
ed $1 billion in investments. Since 
1981, almost 34,000 new jobs have been 
created through IDB assisted projects, 
and the same number of older jobs re
tained. The two taken together com
prise close to 10 percent of the city's 
1980 work force. Roughly two-thirds 
of Philadelphia IDB financing was for 
nonmanufacturing projects. 

These ID B's are not a tax bonus for 
large wealthy companies who do not 
need tax-exempts. Although small 
issues are used on occasion to attract 
larger, more stable companies to 
blighted or risky areas, this not the 
rule since the $40 million limit im
posed in DEFRA has kept most of 
them out of the market. Over two
thirds of the State's IDB projects were 
for less than $1 million. 

Ninety-five percent of the State's 
IDB projects were with companies 
with fewer than 100 employees. In 
Philadelphia, two-thirds of IDB fi
nancing was for projects of $500,000 or 
less, and three-fourths was $1 million 
or less, helping small businesses who 
need longer term, lower interest fi
nancing in order to implement their 
capital expansion projects. 

The condition of the Federal Treas
ury has also been aided by !DB's. The 
city of Philadelphia estimates that 
$30.3 million in Fede:.·al income taxes 
has been generated by the new jobs 
created. 

As you can see, Mr. President, this 
program is working in Pennsylvania. 
But we need it beyond Decembe:i:" 31, 
and we need to give our local officials 
some continuity. Therefore, I am 
deeply concerned with the Finance 
Committee's failure to repeal both 
sunsets-as the House did-or, at a 
minimum, extend the sunset contained 

in current law for nonmanufacturing 
use of !DB's, due to expire at the end 
of this year. The elimination of small 
issue !DB's for nonmanufacturing 
functions will result in the loss of 
many vital public purpose projects and 
must not be allowed to occur. 

I would urge the Chairman and all 
my colleagues to adopt the House posi
tion on this issue and eliminate the 
sunsets on small issue !DB's. 

Continuation of local development 
in Pennsylvania requires the continu
ation of tax incentives for small issues. 
The termination of this incentive, cou
pled with the imposition of a new 
lower volume cap of $100 per capita 
after 1986 and the depreciation penal
ty, would deal a very harsh blow to 
the economy of Pennsylvania. In 
Pennsylvania, we need between $100 
and $120 per capita for small issues 
alone. Other regions of the country 
will continue to receive other tax ben
efits to help stimulate their local 
economies; we need the integrity of 
the small issue program maintained. 

However, simply extending the sun
sets would not be sufficient to ensure 
continued investment, considering the 
effects of a reduced volume cap as well 
as the depreciation penalty imposed 
on small issues. Under the Finance 
Committee proposal, equipment fi
nanced with small issue !DB's loses 
the cost savings that Congress intend
ed to be offered for this type of fi
nancing, because depreciation penal
ties for this equipment would make it 
as expensive or even more expensive 
than conventionally financed projects. 

Again, I urge that during the confer
ence on the tax bill: First, the sunsets 
for small issues be repealed; second, 
the volume cap be raised to permit 
Pennsylvania to dedicate between $100 
and $120 per capita to small issues 
without denying other types of tax
exempt financing th?..t are critical to 
the Commonwealth adequate volume 
allocations; and third, the depreciation 
penalty be eliminated. Attention to 
these provisions will enable State and 
local governments to maintain the 
vital public purpose they serve and 
continue to provide incentives to busi
nesses to grow and help renew strug
gling areas that might otherwise de
cline. 

TAX TREATMENT OF COMMUNICATIONS 
SATELLITES 

Mr. LEAHY. Mr. President, the 
chairman knows that as ranking 
member of the Appropriations Sub
committee that oversees NASA, I 
strongly support efforts to ensure the 
viability of the U.S. space program. 

Mr. PACKWOOD. I share the Sena
tor's commitment to a strong space 
program. 

Mr. LEAHY. As a result of the space 
shuttle disaster and the subsequent 
explosions of the Delta, Atlas-Centaur, 
and Ariane rockets, it is now impossi-
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ble for U.S. firms to launch commer
cial satellites. In addition, the shuttle 
is not expected to resume launches for 
at least 2 years, further preempting 
our ability to launch commercial com
munications satellites. 

Mr. PACKWOOD. The committee 
was aware of this problem and at
tempted to address it in the commit
tee's original legislation. 

Mr. LEAHY. Specifically, due to the 
delay in launch dates, communications 
satellites will not be able to meet the 
placed in serve dates to qualify for In
vestment Tax Credits. It is simply 
physically impossible to launch these 
satellites in time to meet the deadline. 

Mr. PACKWOOD. We attempted to 
address this problem, but are now 
aware that the remedial language we 
originally adopted in committee was 
dropped inadvertently. That language, 
however, has been included in our 
technical corrections package. Specifi
cally, we have tried to assist the firms 
which would be most directly affected 
by the launch date problem, namely 
those involved in the international sat
ellites communications. 

Mr. LEAHY. I thank the chairman 
for clarifying this matter. And, I 
would urge him and the other Senate 
conferees to protect this provision, 
which is most important to the U.S. 
space program, during the Committee 
of Conference on the Tax Reform Act 
of 1986. 

TRANSITION RULE FOR REGIONAL RAILROADS 

Mr. GRASSLEY. I would like to ask 
a question of Senator PACKWOOD. It 
had been my intent to offer an amend
ment to the tax reform bill, H.R. 3838, 
to provide a transition rule for region
al railroads which have acquired and 
presently operate segments of former
ly bankrupt carriers. The amendment 
and justification are contained in my 
letter to the chairman of June 17. 

The chairman has clearly expressed 
his intent that H.R. 3838 as reported 
by the Finance Committee should be 
kept as free of amendments as possi
ble. It is my desire to cooperate with 
the chairman. However, it is my opin
ion that this amendment has great 
merit. I wish to assist the chairman in 
his efforts to secure passage of as 
clean a bill as possible. Therefore, I 
asked the chairman for his assurance 
that this amendment is already within 
the scope of the conference and will be 
considered by the conferees. 

Mr. ABDNOR. Will the Senator 
from Iowa yield the floor? 

Mr. GRASSLEY. Mr. President, I 
would be more than happy to yield the 
floor to the distinguished Senator 
from South Dakota. 

Mr. ABDNOR. Mr. President, I rise 
to support the transition rule pro
posed by the distinguished gentleman 
from Iowa. This rule will allow re
demption of unused investment tax 
credits by regional railroads which ac-
quire and operate segments of the 

bankrupt agricultural carriers, the 
Rock Island and the Milwaukee. 

I support redemption of investment 
tax credits and I am sorry that Chair
man PAcKwoon's original across-the
board 70 percent redemption proposal 
was not retained in the bill before us 
today. This would have been a large 
help to farmers and basic industries. 
The Finance Committee chose to 
single out the steel industry because 
of its depressed State and subsequent
ly the Senate voted a limited version 
of ITC redemption to farmers. It is ap
propriate to extend this kind of provi
sion to other entities who are equally 
deserving. Fairness demands no less. 

The Grassley transition rule is limit
ed in scope. ITC redemption would 
only be available to those regional rail
roads which were the centerpiece of 
private sector restructuring of the 
Rock Island and Milwaukee. These 
railroads suffered depressed earnings 
at the very time they were acquiring 
and rehabilitating thousands of miles 
from liquidating and bankrupt carri
ers. In all cases their only option was 
to take on Federal debt as the private 
markets were not available. Had these 
carriers, such as the Soo/Milwaukee, 
the Chicago North Western, and the 
Missouri-Kansas-Texas not stepped 
forward to buy and rebuild failing rail
roads, thousands of shippers in a large 
area of middle America would have 
completely lost rail service. 

I am pleased that Chairman PACK
WOOD and ranking member LONG of 
the Finance Committee have agreed to 
take this transition rule to the confer
ence. The public benefits are many. 
First, while the total redemption is es
tiMated at $110 million, all $110 mil
lion will be immediately returned to 
the Treasury to retire Federal debt. 
This is an absolute requirement, and a 
return to the Treasury which reaches 
beyond anything I am aware of in a 
transition rule in this legislation. 
These ITC's will then not be available 
to the railroad to offset future profita
ble operations. Further, Federal debt, 
much of which will not berepaid for 
three decades with subsidized interest 
rates, will be cleaned from the books. 
This will contribute to Federal efforts 
to further privatize railroads by less
ening their dependence on Federal 
agencies. 

Mr. Chairman, I am confident that 
once you have had an opportunity to 
study this transition rule, you will vig
orously support it in conference and 
allow the hard-pressed regional rail
road to realize the incentives that 
Congress intended when the invest
ment tax credit was first established. 

Thank you Mr. President. I yield the 
floor. 

Mr. PACKWOOD. The subject of 
carry forward investment tax credit is 
contained in H.R. 3838. The proposed 
amendment of the Senator from Iowa 
is therefore within the scope of the 

conference. I have reviewed the 
amendment and will be glad to work 
with the Senator on this during the 
Senate-House conference. 

ACRS AND ITC 

Mr. RIEGLE. Mr. President, I wish 
to enter into a colloquy with the dis
tinguished floor manager of the bill 
regarding the transition rules con
tained in the committee's tax reform 
bill as those rules apply to accelerated 
cost recovery and the investment tax 
credit. I would like to clarify the situa
tion ~fan auto assembly plant that is 
under construction in Flat Rock, MI. 

Mr. PACKWOOD. I would be happy 
to join in this exchange with the Sena
tor. He and I have previously discussed 
the circumstances of that assembly 
plant, including its financing. 

Mr. RIEGLE. Section 202(b)(l)(C) of 
the bill now before the Senate con
tains transition rules that retain the 
benefits of the accelerated cost recov
ery system and the investment tax 
credit for equipped buildings if certain 
requirements are satisfied. Section 
202(b)(3) of the bill provides further 
that property will be treated as satis
fying the requirements of section 
202(b) if: First such property is placed 
in service by a taxpayer who acquired 
the property from a person in whose 
hands the property would otherwise 
qualify for transition rule relief under 
section 202<b>; second the property is 
leased back by the taxpayer to such 
person, and third, the leaseback 
occurs within 90 days after such prop
erty was originally placed in service 
provided that this inservice date is no 
later than the dates specified in sec
tion 202(b)(2). 

The committee report states that 
the committee "intends that the spe
cial rule for sale-leasebacks apply to 
any property that qualifies for transi
tional relief under the bill. • • • " Ac
cording to my understanding of this 
rule, if an automobile plant that is 
under construction qualifies for transi
tion rule relief as an equipped build
ing, a portion of this equipped build
ing may be sold and leased back by the 
automobile manufacturer in accord
ance with the requirements of section 
202(b)(3) without in any way vitiating 
the tax benefits associated with either 
the leased or retained portion of the 
equipped building. I would ask the 
chairman if my understanding is cor
rect. 

Mr. PACKWOOD. Yes; the Sena
tor's understanding is correct. 

Mr. RIEGLE. In addition, the com
mittee report states generally that ma
chinery and equipment will qualify for 
transition relief under the act if it is 
included in an equipped building that 
qualifies even if that machinery and 
equipment does not qualify individual
ly under the capital cost recovery or 
investment tax credit transition rules 
contained in sections 202 and 211 of 
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the committee bill. Section 202(b)(2) 
of the act provides, for instance, that 
property with an ADR midpoint of 
less than 7 years must be placed in 
service prior to January 1, 1987 in 
order to receive current law treatment 
for ACRS and ITC. In addition, sec
tion 2ll<a> of the act, in proposed sec
tion 49(d)(2)(B) of the Internal Reve
nue Code, provides more restrictive in
service date rules for certain property 
with class lives less than 7 years than 
it does for property with class lives 
greater than 7 years. 

It is my understanding that, if prop
erty with a class life of less than 7 
years is incorporated into an equipped 
building, then such property would 
not independently need to satisfy the 
special transition rules. Instead, such 
property would qualify for transition 
relief as part of the equipped build
ing-as long as the equipped building 
otherwise qualifies. Is my understand
ing correct? 

Mr. PACKWOOD. The Senator's un
derstanding is correct. 

Mr. RIEGLE. Now, an automobile_ 
assembly plant is currently under con
struction in Flat Rock, MI, and it is 
being financed in part through a sale
leaseback transaction. Ground was 
broken in May 1985, and the plant is 
expected to be placed in service in the 
middle of 1987. As I understand it, 
based on the Finance Committee 
chairman's explanation, that plant in 
its entirety will qualify for tax bene
fits computed under transition rules 
for ACRS, and the entire equipped 
building would qualify for 85 percent 
of the ITC. 

Mr. PACKWOOD. Yes; the Senator 
from Michigan is correct. The entire 
plant would be grandfathered under 
the bill as it is now before us, assum
ming that it met the requirements of 
section 202(6)(3)1 and, under the tran
sition rules, it would be accorded the 
tax benefits of current law deprecia
tion and 85 percent of the investment 
tax credit. 

Mr. RIEGLE. Mr. President, I thank 
the Finance Committee chairman for 
clarifying this matter. 

Mr. WARNER. Mr. President, earli
er this year we all witnessed the horri
ble tragedy of the explosion of the 
space shuttle Challenger. 

As we have read over the past week, 
with the excellent report of the 
Rogers Commission, NASA will not be 
launching any shuttles for quite some 
time to come. 

Combined with other setbacks in 
launch capability in this country and 
abroad, the chances of being able to 
place any satellites in orbit for the 
next few years are slim indeed. 

How is this relevant to the tax 
reform legislation we are now consid
ering? 

The tax bill, as reported by the 
Senate Finance Committee, eliminates 

the investment tax credit as of Janu
ary 1, 1986. 

However, the bill contains a phase-in 
for equipment already contracted to 
be built and which will be placed in 
service by January 1, 1989. 

Normally, that would not be a prob
le111 for the communications satellite 
industry, since once satellites are built 
they need, for technical reasons, to be 
put into orbit as quickly as possible. 

However, with the explosion of the 
Challenger and the resulting delay in 
the American space program, as well 
as the destruction of the European 
rocket Ariane last month, these Amer
ican companies will not be able to take 
advantage of the investment tax credit 
they originally planned on having. 

A generic rule for the industry will 
seek to put back into the bill what was 
intended to be there in the first place. 

My generic rule attempts to assist 
only those companies affected by the 
unexpected loss of launch capability 
and, therefore, grants a 2-year exten
sion to those satellites previously 
scheduled to be launched, and hence 
be placed in service, before July 1, 
1988. 

I view this generic rule as being reve
nue-neutral because it merely at
tempts to assist satellites already 
scheduled to receive the investment 
tax credit prior to the drastic cutback 
in launch capability this year. 

In addition, I have excluded any 
launch scheduled to occur after July 1, 
1988, and not January 1, 1989, since 
many of the satellites in the latter 
half of 1988 could have slipped several 
months into 1989 through expected 
launch delays. 

Mr. President, this generic rule seeks 
to rectify a situation that was totally 
unexpected and for which this indus
try, as well as the rest of the country, 
was totally unprepared. 

This is an excellent example of one 
of the purposes for which the transi
tion rules of the bill were designed. 

These rules are meant to assist spe
cific industries and companies in 
taking into account changes in the 
Tax Code that were unforeseen and 
unexpected. 

The language thaY"m.akes the most 
sense for the situations as follows: 

GENERIC RULE 
<To be added to page 1523> 

Amendment to Section 20""2<d> of Senate Bill 
(29) COMMUNICATIONS SATELLITES.-Solely 

for purposes of Section 202(b)(2), any com
munications satellite shall be treated as 
being property with a class life of 20 years, 
provided that it meets the requirements in 
section 202<b><l>. has a written agreement 
prior to May 1, 1986 which requires the ini
tiation of payments and provides a launch 
date originally scheduled to occur on or 
before July 1. 1988. 

Mr. PACKWOOD. I thank the Sena
tor from Virginia and I will take note 
of his interest during the conference 
on the Tax Reform Act of 1986. 

FOREIGN ISSUES 
Mr. DODD. Mr. President, I have 

two questions concerning the foreign 
area. 

I first would like to clarify for the 
record the treatment under the com
mittee bill of controlled foreign corpo
rations actively engaged in the com
modities business. The committee bill 
excludes from foreign personal hold
ing company income active business 
gains from the sale of commodities if 
substantially all of the controlled for
eign corporation's business is as an 
active producer, processor, merchant, 
or handler of commodities. Am I cor
rect in my understanding that the 
active business of a producer, proces
sor, merchant, or handler of commod
ities includes not only its trading in 
physical commodities, but also finan
cial transactions which constitute 
bona fide hedging transactions inte
grally related to its principal business 
of trading in physical commodities? 

Mr. PACKWOOD. The Senator is 
correct. 

Mr. DODD. My second question con
cerns the treatment of active dealers 
in foreign currency. The committee 
bill excludes from f oreiITTi personal 
holding company income any foreign 
currency gains that are "directly relat
ed to the business needs of the con
trolled foreign corporation." Transac
tions in foreign currency are a neces
sary part of the business of an active 
foreign currency dealer. Am I there
fore correct in my understanding that 
the foreign currency gains derived by 
a controlled foreign corporation from 
its business as an active foreign cur
rency dealer are excluded from foreign 
personal holding company income? 

Mr. PACKWOOD. The Senator is 
correct. This clarification recognizes 
the similarity of gains of foreign cur
rency dealers to gains of active dealers 
in securities and commodities. The bill 
excludes these gains from the defini
tion of foreign personal holding 
income because such gains are not de
rived from passive or speculative in
vestments. 

DEFINITION OF RESEARCH COSTS QUALIFYING 
FOR THE R&D CREDIT 

Mr. HATCH. Mr. President, I would 
like to address three questions to the 
distinguished chairman of the Com
mittee on Finance, Mr. PACKWOOD, 
concerning the definition of qualified 
research expenditures for purposes of 
the incremental research tax credit, 
which is extended for 4 years under 
the committee amendment. 

First, the committee report states 
that the amendment sets forth an ex
press statutory definition of qualified 
research for purposes of the credit be
cause "the committee believes that the 
definition has been applied too broad
ly in practice, and some taxpayers 
have claimed the credit for virtually 
any expenses relating to product de-
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velopment." The committee report 
also notes that "according to early 
data on the credit, the Treasury has 
reported, many of these taxpayers do 
not engage in high technology activi
ties." 

I ask the chairman to confirm that 
the research credit is not limited to 
businesses in industries that are of ten 
ref erred to as "high technology" in
dustries, such as the computer or semi
conductor industries. Am I correct 
that companies in smokestack indus
tries also are eligible to claim the 
credit if they increase their qualified 
research expenditures? 

Mr. PACKWOOD. The Senator 
from Utah is correct. The statutory 
definition of credit-eligible research in 
the committee amendment focuses on 
the nature of the particular research 
activity, not on the industry classifica
tion of the business conducting the re
search. Thus, the committee amend
ment targets the credit to research un
dertaken for the purpose of discover
ing information that is technological 
in nature and the application of which 
is intended to be useful in developing a 
new or improved business component 
for sale or use in the taxpayer's trade 
or business. 

Mr. HATCH. My second question re
lated to the availability of the re
search credit for expenses of improv
ing an existing product, as compared 
with the costs of developing an entire
ly new product. Am I correct that the 
exclusion from credit-eligibility for ac
tivities with respect to a business com
ponent after the beginning of commer
cial production of the component does 
not preclude the costs of improve
ments in an existing product from eli
gibility for the credit? 

Mr. PACKWOOD. The Senator 
from Utah correctly describes the op
eration of the committee amendment. 
Under the amendment, qualified re
search means research-meeting cer
tain other requirements-that is un
dertaken for the purpose of discover
ing information: first, that is techno
logical in nature; and second, the ap
plication of which is intended to be 
useful in the development of a new or 
improved business component of the 
taxpayer. Thus, for example, the ex
penses of an automobile manufacturer 
in developing, through a process of ex
perimentation, a more efficient and re
liable diesel fuel injector are eligible 
for the incremental research tax credit 
even though the research expenses are 
incurred during or after production by 
the manufacturer of automobile en
gines containing the existing-unim
proved-diesel fuel injector. 

As the Senator from Utah pointed 
out, the committee amendment pro
vides that activities with respect to a 
business component after the begin
ning of commercial production of the 
component cannot qualify as qualified 
research. That is, no expenditures re-

lating to a business component are eli
gible for the credit after the compo
nent has been developed to the point 
where it either meets the basic func
tional and economic requirements of 
the taxpayer for such component or is 
ready for commercial sale or use. Thus 
in the example I mentioned, the costs 
of any activities of the automobile 
manufacturer with respect to the im
proved diesel fuel injector after the 
beginning of commercial production of 
the improved · diesel fuel injector 
would not be eligible for the research 
credit. 

Mr. HATCH. My final question re
lates to the effective date for the 
modifications made in committee 
amendment to the definition of quali
fied research eligible for the incremen
tal tax credit. Am I correct that the 
modified definition of qualified re
search in the committee amendment 
applies to taxable years beginning 
after 1985, and that no inference is in
tended for prior taxable years as to 
what activities qualified or did not 
qualify for the incremental research 
tax credit? 

Mr. PACKWOOD. That is correct. 
The amendments made by section 
1301 of the committee amendment are 
effective for taxable years beginning 
after December 31, 1985. No inference 
is intended by the committee as to the 
definition of qualified research for 
purposes of the credit for prior tax
able years. 

Mr. HATCH. I thank the distin
guished chairman for his clarification 
of these three matters. 

Mr. McCONNELL. Mr. President, 
many of my colleagues have spoke elo
quently on the passage of the tax bill 
now before us and I will not spend a 
great deal of time adding to the words 
already spoken on the floor. I suppose, 
in the final analysis, when historians 
write the chapter which describes the 
great tax bill of 1986 many of the de
tails which we have labored over for so 
many hours during the past few days 
will be relegated to a footnote. 

What will be remembered about the 
bill which we approve today, however, 
is that the average taxpaying Ameri
can now has a greater reason to be
lieve that the U.S. Senate can and will 
put partisan interests aside to approve 
legislation that returns a substantial 
measure of fairness and equity to our 
Tax Code. None of us can hope that 
the statements made in this Chamber 
will do anything more than gather 
dust on the back shelves of America's 
libraries. But in the years ahead mil
lions of Americans as they fill out tax 
form 1040 will feel the affect of what 
we have said and what we have done. 

Mr. President, this, of course, is not 
a perfect bill. I join those other Sena
tors who believe that additional work 
needs to be done with regard to indi
vidual retirement accounts and the 
real estate provisions of the tax bill. I 

have opposed amendments making 
changes in these areas, however, be
cause I agree with the chairman of the 
Finance Committee, Senator PACK
WOOD, that change and compromise on 
these issues is best initiated in confer
ence. 

Some have suggested, Mr. President, 
that the tax bill voted on today is his
toric. Perhaps this is true-it has been 
over 50 years since the top individual 
tax rate has been as low as 27 percent. 
Furthermore, 6 million of the working 
poor in the United States will be re
moved from the tax rolls by this legis
lation. And 80 percent of the Ameri
can public will pay a top rate of no 
higher than 15 percent. 

Yes, this is an historic tax bill, but 
our place in the history books should 
be the least of our concerns. What we 
do today is return equity and fairness 
to the tax laws of this country. And in 
the end we have no greater responsi
bility to our constituents than assur
ing fairness in the laws of this great 
Nation. 

VETERANS' EXEMPTIONS FROM A TAX LEVY 

Mr. MURKOWSKI. Mr. President, 
before the Senate votes on passage of 
H.R. 3838, it is important to note a 
concern I have regarding a matter 
which will affect our Nation's veter
ans. 

I have generally agreed with Senator 
PACKWOOD that, although not perfect, 
the proposed Tax Reform Act goes a 
long way toward achieving needed tax 
reform. It is imperative not to begin to 
whittle away this package to address 
every Member's concerns. Senator 
PACKWOOD has done an absolutely 
meritorious job in guiding this pack
age through the Senate. I commend 
him for his tireless and skilled efforts, 
as well as those of the ranking minori
ty member, Senator LONG, and their 
very talented staffs. 

Mr. President, we have been told re
peatedly by Senator PACKWOOD 
throughout consideration of this 
measure, that additional changes 
can-and will-be made in conference 
with the House. 

In response to Senator PACKWOOD'S 
request, I now raise an issue which 
needs some flushing out, further ex
planation, and perhaps modification 
during the House/Senate conference 
process. 

In both the House and Senate ver
sions of H.R. 3838, new exemptions 
from a tax levy are proposed for cer
tain veterans' benefits. Current law 
does not provide such exemptions. The 
Secretary of the Treasury is author
ized to collect taxes by levy upon prop
erty and rights to property when an 
individual fails to pay taxes owned to 
the Government. No property or 
rights to property are exempt from 
such levy unless specifically exempted 
by section 6334(A) of the Internal 
Revenue Code. Section 554 of the bill 
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as reported by the Finance Committee 
would establish an exemption for cer
tain VA benefits. 

The report which accompanies this 
bill states: 

CUJnder present law, various payments 
such as unemployment benefits, workmens' 
compensation, a minimum amount or ordi
nary wages, as well as certain pensions and 
annuities, are exempt from levy. • • • The 
committee believes that various military 
service-connected disability payments 
should be exempt from levy, just as other 
similar payments are exempt from levy. 

I have concerns relating to the seem
ingly arbitrary selection of the bene
fits which are proposed to be exempt
ed. The VA oversees a massive system 
of entitlement and benefit programs 
for our Nation's veterans, many of 
which would be exempted by the bill. 
The bill would exempt any amount 
payable to an individual as a service
connected disability benefit under title 
38, United States Code. These pro
grams would include: disability com
pensation, life insurance, specially
adapted housing, vocational rehabili
tation, educational assistance for vet
erans, educational assistance for survi
vors and dependents of certain veter
ans, housing and small business loans 
for veterans, and automobiles and 
automobile adaptive equipment for 
disabled veterans. 

However, without explanation, the 
bill would not exempt certain other 
important VA programs which also 
provide benefits due to service-con
nected disabilities of veterans. These 
would include: death compensation, 
dependency and indemnity compensa
tion [DIC] for survivors of veterans 
who die on active duty or as a result of 
service-connected disabilities, burial 
benefits payable for the benefit of a 
veteran who dies as a result of a serv
ice-connected disability, and certain 
VA benefit payments on behalf of an 
incompetent veteran. 

For example, how was it determined 
that education benefits for dependents 
and survivors of certain Vietnam-era 
veterans would be exempt, but DIC 
paid to survivors of those who died in 
Vietnam and otherwise on active duty 
or of their service-connected disabil
ities would not be? Why would busi
ness loans be exempt, but not pay
ments made on behalf of incompetent 
veterans? 

There may be some very logical rea
sons behind these choices of catego
ries, but they are not clear to me. I re
quest that in the interest of equity, 
the distinguished chairman and rank
ing member of the Finance Committee 
give careful consideration to the con
cerns I have raised. I would be happy 
to discuss the matter further with my 
colleagues prior to conference. My 
staff is available to work with the Fi-
nance Committee staff in order to 
ensure that our Nation's veterans and 
the survivors of those who died on 
active duty are treated fairly by the 

changes proposed in the Tax Reform 
Act of 1986. 

Mr. DOLE. Mr. President, I want to 
make a parliamentary inquiry at this 
time. 

As I understand it, ~arlier there was 
a unanimous-consent agreement that 
at 3:15 there would be a series of 
speakers recognized: Senator BRADLEY 
10_ minutes; Senator METZENBAUM, 5 
mmutes; Senator BYRD, 5 minutes; 
Senator DOLE, 5 minutes; Senator 
LONG, 10 minutes; Senator PACKWOOD 
10 minutes. ' 

By that time it would be 4 p.m. 
There are still four amendments pend
ing, all of which I understand will be 
opposed-amendments by Senator 
BYRD, Senator McCONNELL, Senator 
MOYNIHAN, and Senator LAUTENBERG. 

It is now 3 minutes to 3, and there 
are Members ready to speak on the 
bill. 

A parliamentary inquiry: What hap
pens at 3:15? 

Mr. MOYNIHAN. Silence. 
The PRESIDING OFFICER. The 

period from 3:15 to 4 o'clock is for 
debate only. No amendment can be of
fered during that period. 

Mr. DOLE. And if the amendments 
are still not disposed of, we would be 
back on the amendments at 4 o'clock? 

The PRESIDING OFFICER. The 
Senator is correct. 

Mr. DOLE. Without debate. 
The PRESIDING OFFICER. The 

Senator is correct. 
Mr. DOLE. I do this to alert my col

leagues of the pickle we can be in 
about 3:15. 

I know that speakers are waiting to 
be heard on the bill itself. The time is 
growing nigh, and it seems to me that 
we should have comments the last 
thing before the vote. There will be six 
speakers, and five outstanding state
ments will be made. I hope that will be 
the way we wind up, and not have 
votes on amendments after we have 
had a closing speech by the distin
guished chairman. 

Mr. TRIBLE. Mr. President, the 
Senate today is poised to enact one of 
the most far-reaching and significant 
revisions of the Tax Code in this cen
tury. It will contribute to substantial 
economic growth, it will make the Tax 
Code more equitable and it will pro
vide significant tax relief to taxpayers 
at every income level. 

The legislation will fuel continued 
growth, first, because by lowering indi
vidual and corporate rates it contains 
powerful incentives, for inventment 
and risk-taking. The maximum tax 
rates of 27 percent for individuals and 
33 percent for corporations will allow 
every working person to keep more of 
what they earn. These new rates 
mean, that for all Americans, the re
wards of work go to the worker, not 
the Internal Revenue Service. 

In addition, the combination of 
lower tax rates, liberalized deprecia-

tion for most assets and eliminating 
tax loopholes the bill will vastly im
prove the allocation of resources. Indi
vidual and corporate decisions will be 
made in the basis of return for work 
and investment, rather than on the 
basis of tax preferences. 

The litmus test for economic deci
sions will be real return, not reduction 
of tax liability. The criteria of market 
place, economic efficiency, will govern 
choices and this can only have a posi
tive impact on innovation and job cre
ation. 

These incentives are created by 
making the Tax Code fairer. This bill 
closes dozens of loopholes and imposes 
a stiff minimum tax on corporations 
and individuals. This bill will ensure 
that everyone pays their fair share. 

This bill will dramatically reduce the 
ability of corporations and individuals 
to avoid taxes by exploiting loopholes 
in the law. 

For most American taxpayers this 
bill means tax relief. Those for whom 
shelter means a roof over their head 
will benefit greatly from this legisla
tion. Put simply, income taxes for typ
ical taxpayers are reduced at every 
level of income. The bill takes approxi
mately 6 million of the poorest tax
payers off the tax roles and the vast 
majority of Americans-more than 80 
percent-will pay no more than 15 per
cent. 

Yet while reducing the tax burden 
of working men and women this bill 
retains the most important deduc
tions. Mortgage interest, property 
taxes, charitable contributions, medi
cal expenses, and casualty losses 
remain deductible. Moreover, the legis
lation preserves the vital principle of 
tax indexation. The tax burden will 
not be increased and Government cof
fers will not be enriched by inflation. 

Finally Mr. President t.his bill con
tributes to tax simplification. Under 
its provisions as many as 10 million 
taxpayers will no longer need to item
ize. They will be able to use the short 
form. Millions of Americans can give 
up the part-time job of keeping 
records for the IRS. 

The prospects for our Nation and 
our economy are exciting. Rather than 
being a vehicle for social or economic 
experimentation, our Tax Code will be 
a far simpler system designed to col
lect necessary revenues. The Govern
ment's influence over economic deci
sions will decline and that of individ
uals \\-ill rise. 

This bill represents the overcollec
tive judgment that a smaller role for 
Congress in allocating resources means 
a more vibrant and productive econo
my. The creative energies of Ameri
cans will be channeled toward produc
ing goods and providing services and 
away from seeking favors in Washing
ton. 
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This is not to suggest that the bill is 

perfect. In particular, the abolition of 
IRA's for all Americans who partici
pate in a pension plan is a source of 
concern. IRA's have become a popular 
and convenient means of providing for 
retirement while at the same time en
couraging material savings. They are 
worth preserving. 

The other disturbing feature is the 
retroactive nature of some of the bill's 
provisioni;;. Investment decisions have 
been made on the basis of current law 
and these should not be nullified by 
retroactive changes. 

This legislation is a major step in 
the direction of fairness and efficien
cy. The chairman of the Finance Com
mittee, Mr. PACKWOOD, and its ranking 
member Mr. LONG are to be congratu
lated, and I am pleased to support 
their effort. 

<Mr. ARMSTRONG assumed the 
chair.) 

Mr. GORTON. Mr. President, Mark 
Twain once counseled, in words that 
could certainly have been directed to 
his Congressman, "Always do right. 
This will gratify some people and as
tonish the rest." 

Today, the Senate is about to do 
right. Indeed, the Senate is about to 
do something truly historic; something 
that justifies our standing as inheri
tors of the tradition of Clay, Webster, 
Calhoun, La Follette, and Taft-the 
examples whom we face in the recep
tion room every day. The Senate is 
about to defy all those critics who 
have long said that it was impossible 
for this body to rise above the shrill 
demands of special interest groups. 
This bill-the most far-reaching re
forms our Income Tax Code has seen 
in decades-truly represents the tri
umph of the general interest over the 
special interests. 

D 1500 
When the Senate first turned to this 

issue, the setting did not seem auspi
cious for reform. This debate-which 
the President inaugurated with his 
State of the Union call for tax reform 
in 1984-had, unfortunately gone 
downhill from that initial point. The 
Treasury Department had, early on, 
submitted an ambitious and attractive 
tax reform package for the President's 
consideration. AJthough one could 
quarrel with this or that element of 
the so-called Treasury I proposal, 
there was no arguing that it represent
ed real tax reform. 

When the President submitted his 
own recommendations to Congress a 
few months later however, he had 
taken the first steps toward shaping it 
to gratify powerful political interests. 
And where the President took a few 
tentative steps, the House of Repre
sentatives rushed headlong, restoring 
tax break after tax break. Although 
the final House bill did trim some spe
cial breaks, and did contain some ele-

ments which would have improved 
current law, it could no longer plausi
bly be called tax reform. Instead, it 
was simply one more sorry chapter in 
that too-long running saga of tax revi
sion after tax revision each of which 
added both complexities and pref er
ences. It seemed that we were destined 
once again to do what we have done 
too often in recent years-shuffle tax 
benefits among interest groups, but 
shy away from real tax reform. 

The Senate Finance Committee's 
early deliberations seemed to confirm 
that fear. Week after week the com
mittee met in the crowded Dirksen 
hearing room. The corridor outside 
was jammed with lobbyists for un
countable special interests. Their col
lective din drowned out a much more 
important voice-the voice of the 
people crying out for real reform; for 
an end to the blatantly unfair loop
holes through which wealthy individ
uals and major corporations have 
avoided paying their fair share of 
taxes, while forcing the wage earner, 
the working man and woman, to shoul
der a disproportionate share of the 
burden. 

Let me make clear that I do not be
lieve that these lobbyists are either 
evil or nefarious. Newspaper cartoon
ists are especially fond of portraying 
special interest lobbyists as cigar
smoking fat cats, buying this or that 
favor for their client. The truth, as we 
in the Capitol know, but sometimes 
fail to communicate, is much different. 
Lobbyists include representatives of 
groups like the Boy Scouts and the 
AARP. The trouble with lobbies is not 
that the causes they represent are evil, 
but simply that they are special. In lis
tening to the well-organized special in
terests, we lose sight of the fact that 
there are millions of Americans out 
there who want simply to be treated 
fairly, and who, individually, are much 
too complex to identify themselves 
simply as a subscriber to the associa
tion of this or the council of that. 

As the Finance Committee met, it 
seemed that the special interests were 
in the ascendant. Time after time, the 
committee backed away from the 
vision of tax reform that the President 
had called upon in 1984, and restored 
special preference after special prefer
ence to the Tax Code. Certainly I, as 
did many of my colleagues, found it a 
most discouraging time, feeling that 
the Congress was about to throw away 
its best opportunity in a generation to 
achieve real tax reform. 

And then the Senate Finance Com
mittee accomplished the wholly unex
pected. It dfd the right thing, gratify
ing some and astonishing the others. 
The committee reversed course com
pletely, swept the bitter fruits of its 
early deliberations into the ash can, 
and produced the most sweeping tax 
reform measure since the advent of 
the income tax. 

Let us review the important good 
points of the Senate bill: 

First, it lowers rates. It is almost im
possible to overstate the significance 
of these lower rates, because it is high 
rates that make each distortion in the 
Tax Code valuable to those who claim 
it. By lowering rates we not only • 
reduce the tax burden on millions and 
millions of taxpayers, but we also ame
liorate greatly the significance of the 
preferences that remain. Lower rates 
truly are the key to an efficient Tax 
Code, because they constitute an ef
fective "back-door attack" on every 
single preference in the code. 

Second, the committee bill takes 6 
million lower income people off the 
tax rolls entirely. The inflation of the 
1970's was especially insidious in im
posing a Federal tax burden on mil
lions of such people, most of whom 
work and contribute to our society, for 
whom no such burden ever was intend
ed. The Senate bill takes these people 
off the tax rolls once and for all. 

Third, the Senate committee bill 
broadens greatly the minimum income 
tax. I believe this to be especially im
portant because it is perhaps the 
single largest step that this bill takes 
toward restoring confidence that our 
Tax Code is fundamentally fair, and 
that we will not allow wealthy individ
uals or profitable corporations to shirk 
their fair share of the tax burden. It is 
also an important provision for the 
same reason that lower rates are sig
nificant-it is another back-door 
attack on special preferences. No 
matter how many special credits or 
breaks wiggle their way into the code, 
if we can keep a stiff minimum tax in 
place, it can greatly negate the ability 
of these preferences to distort our 
economy in a harmful fashion. 

Along these lines, the tax bill also 
repeals a number of tax shelters. 
Again, I think this is especially impor
tant, both from . an economic and from 
a symbolic point of view. 

When the chairman of the Finance 
Commit tee revealed his proposal, it 
was gratifying to all. When the Fi
nance Committee adopted it, by a vote 
of 20 to 0, it was truly astonishing. By 
a remarkable confluence of events, 
what once seemed impossible now 
seemed inevitable. 

To their great credit, an immense 
host of those special interests also saw 
the significance of the bill, and ended 
up endorsing it. Over 700 organiza
tions, from the League of Women 
Voters to the American Electronics As
sociation have endorsed this bill. 

I still have some concerns with this 
bill, items that I want to see improved 
in conference. I have made no secret 
of that goal. This is not the time, how
ever, to harp on those concerns. For 
now, I simply want to congratulate the 
chairman of the Finance Committee, 
Senator PACKWOOD, as well as Senator 
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LoNG, who has been this body's leading_ 
.expert on the Tax Code for so many 
years. In this bill, they did the right 
thing. 

Several Senators addressed the 
Chair. 

The PRESIDING OFFICER. The 
Senator from New York. 

AMENDMENT NO. 2168 

<Purpose: To delete the dealers exception 
from the hedging rules while retaining 
revenue neutrality> 
Mr. MOYNIHAN. Mr. President, I 

send an amendment to the desk and 
ask for its immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The legislative clerk read as follows: 
The Senator from New York CMr. MOYNI

HAN], for himself and Mr. DoLE, proposed an 
amendment numbered 2168. 

Mr. MOYNIHAN. Mr. President, I 
ask unanimous consent that further 
reading of the amendment be dis
pensed with. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

The amendment reads as follows: 
On page 1589, before line 9, insert: 

SEC. 424. REPEAL OF DEALERS EXCEPTION. 
Notwithstanding any other provision of 

this Act-
< 1) section 423 of this Act is null and void, 

and 
<2> section 1256<e> is amended by striking 

out paragraph <6> thereof. 
On page 1665, line 13, strike "80 percent" 

and insert "78 percent". 
Mr. MOYNIHAN. Mr. President, 

this is an amendment I submit Ior 
myself and the majority leader, the 
distinguished Senator from Kansas 
[Mr. DOLE]. 

It addresses the fact that, in chang
ing the rules regarding the deduction 
of State sales taxes and local sales 
taxes in the bill, we perhaps inadvert
ently changed the transactions quali
fying for the hedging exception, which 
were part of the mark-to-market 
agreement we reached in 1981 when 
passing comprehensive legislation 
dealing with commodity tax straddles. 

Mr. DOLE. Hr. President, to raise 
revenue for the modification of the 
rules concerning the deductibility of 
State and local sales taxes, we limited 
the hedging exception to the "market
to-market" rules we enacted in 1981 to 
stop the commodity tax straddle loop
hole. 

The hedging exception was enacted 
in 1981 to allow taxpayers who enter 
into risk-limiting transactions in the 
normal course of their business to con
tinue this practice without having to 
realize gain or loss at the end of the 
year even though they had not other
wise realized gain or loss. 

The reason for this exception was 
that we understood that taxpayers en-
tered into these transactions in order 
to reduce the risk of fluctuations in 
the price of property used in their 
business, not as a tax shelter. 

The amendment we adopted last 
week limits the use of hedging transac
tions to hedging in agricultural com
modities. I am concerned that we did 
not adequately understand the con
tent of the sales tax amendment or 
the impact of this change in the hedg
ing rules. 

Let me give an example of one situa
tion which we did not discuss or take 
into account. A company which manu
factures photographic film uses large 
amounts of silver. They would have a 
completely reasonable business pur
pose in using hedging transactions to 
assure reasonable amounts of this nec
essary commodity without wide swings 
in its cost. Unfortunately, they will 
now be denied use of the hedging ex
ception. 

This was just one example. The 
problem is we don't know all the other 
examples which also should cause con
cern. 

It would seem better policy to substi
tute another more general revenue 
raiser than keep one which may have 
a very severe impact on a number of 
taxpayers. 

I join the distinguished Senator 
from New York [Mr. MOYNIHAN] in an 
amendment to substitute another, 
more general business provision for 
the hedging limitation. However, due 
to time constraints, we have decided 
that the issue would be better ad
dressed in conference. I am hopeful 
that we will be able to resolve this 
issue at that time so that we will not 
unknowingly disrupt the normal busi
ness practices of companies across 
America. 

Mr. MOYNIHAN. Mr. President, the 
amendment I off er today responds to 
an inequity we may have created by a 
floor amendment to the tax reform 
bill adopted by this body late last 
week. 

Purely as a revenue measure to fund 
a partial restoration of the sales tax 
deduction, we adopted an amendment 
eliminating the hedging exception to 
the mark-to-market system for dealers 
in commodities-at least some com
modities. Therein lies part of the prob
lem. The amendment's elimination of 
the hedging exception-a proposition 
which itself surely requires further 
study-applies to all commodities 
except agricultural and horticultural 
commodities-except, the amendment 
further states, trees which do not bear 
fruit or nuts. Perhaps there are rea
sons for this distinction, though I 
must say we have yet to review them. 

The amendment that I off er today 
would reverse last week's provision, 
and pay for it with an adjustment to 
the deduction for dividends received 
by one corporation from another. The 
House bill does not contain a measure 
eliminating part of the hedging excep
tion. Thus, should my amendment fail 
to carry, we will have the opportunity 

to examine more fully this issue in 
conference . 

Mr. MOYNIHAN. Mr. President, in 
the circumstances of the time con
straints, I ask that the amendment be 
withdrawn in order that the measure 
might be raised, as we hope it will be 
raised, during the conference. 

The PRESIDING OFFICER. The 
Senator's amendment is withdrawn. 

Several Senators addressed the 
Chair. 

Mr. KENNEDY. Mr. President, we 
have about 6 minutes remaining. A 
number of Senators wish to speak. I 
know the Senator from Michigan and 
Senator D' AMATO wish to speak. I 
would be glad tc • divide the 6 minutes 
to 2 minutes apiece, so my colleagues 
may have some· time. 

The PRESIDING OFFICER. Does 
the Senator ask unanimous consent to 
do that? 

Mr. KENNEDY. Well, I will just 
take 2 minutes. 

Mr. LEVIN. Mr. President, will the 
distinguished Senator yield for a 
unanimous-consent request? 

Mr. KENNEDY. Yes. 
Mr. LEVIN. Mr. President, I would 

make that unanimous-consent request. 
The PRESIDING OFFICER. Is the 

unanimous-consent request of the Sen
ator from Michigan that the Senator 
from Michigan, the Senator from Mas
sachusetts, and the Senator from New 
York each be recognized for 2 min
utes? 

Mr. LEVIN. That is correct. 
The PRESIDING OFFICER. Is 

there objection? 
Mr. BYRD. Mr. President, reserving 

the right to object, might I have 30 
seconds to offer an amendment that I 
think the managers will accept? 

The PRESIDING OFFICER. The 
Chair is unable to hear the minority 
leader. 

Mr. BYRD. I ask that I may-who 
has the floor now? 

Mr. LEVIN. I have a unanimous-con
sent request which I would amend to 
include 30 seconds for the minority 
leader's amendment. 

The PRESIDING OFFICER. I am 
sorry. The Chair did not hear the 
amendment to the request. 

Mr. LEVIN. The request would pro
vide for the 30 additional seconds re
quested by the Democratic leader for 
his amendment to be offered. 

The PRESIDEING OFFICER. I 
thank the Senator. 

The pending unanimous consent re
quest is for the Senator from Massa
chusetts, the Senator from Michigan, 
and the Senator from New York to be 
recognized for 2 minutes each, and 
then that the minority leader be rec
ognized for 30 seconds. Is there objec
tion? Hearing none, it is so ordered. 

The Senator from Massachusetts is 
recognized. 
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Mr. KENNEDY. Mr. President, . I 

intend to vote for this tax reform -bill, 
and I urge the. Senate to send it to 
conference with an overwhelming bi
partisan mandate befitting the best 
tax reform bill ever to come before the 
Senate. 

None of us underestimates the diffi
culty that the conferees will face in 
reconciling the House and Senate ver
sions. But today's vote by the Senate 
will bring the impossible dream of tax 
reform another giant step closer to re
ality. 

In emerging unsc·athed fro~ the 
gauntlet of Senate floor amendments, 
the idea of tax reform has acquired 
even more force than it had when the 
Senate bill took shape so dramatically 
in the final days of the Finance Com
mittee deliberations. 

The Senate and the House have 
each produced excellent bills worthy 
of enactment. Both bills have genuine 
strengths-but they also have weak
nesses. The test for the conferees is 
whether they will succeed in writing a 
final bill that includes the best-not 
the worst-of the differing versions 
before them. 

The conference is where the oppo
nents of tax reform will make their 
last stand. The lesson of the House 
and Senate action so far is that this 
Congress, when tested, has the cour
age to say no to tax loopholes and spe
cial interests. 

If the conferees are faithful to this 
standard, tax reform will not stumble 
in the homestretch-and the bill that 
goes to President Reagan will be the 
best tax reform bill ever, the finest 
achievement of this Congress and one 
of the great achievements of any Con
gress. 

The PRESIDING OFFICER. The 
Senator from Michigan. 

Mr. LEVIN. Mr. President, while I 
applaud many of the elements of this 
bill and share many of its goals, I 
cannot help but think we are squan
dering a moment of opportunity here. 
We face deficits which we all believe 
are threatening our economic security 
but we are passing a tax bill which 
makes reasonable and responsible defi
cit reduction more difficult. 

By using the loophole-closing reve
nue we are raising uneven tax cuts and 
instead of using it for deficit cuts, we 
face a desire to reform the Tax Code, 
to achieve equity and fairness, but we 
are passing a bill which creates special 
favors to a privileged few. We create 
loopholes that some homeowners can 
use to deduct interest on consumer 
loans but which other homeowners 
and renters cannot use. And we re
strict desirable and socially useful de
ductions for medical expenses, charita
ble contributions, and retirement sav
ings. 

Yes, we do a good deal which is de
sirable. We taint it with exceptions. 
We tarnish it with exclusions, and we 

diminish it with the inequities we both 
create and perpetuate. . 

We face a middle -class which is 
squeezed, and which has carried the 
greatest tax burden for years. What do 
we do? We tell them this bill will cut 
their tax rates but we fail to tell them 
that many of their tax bills will go up. 

Perhaps one in three people making 
between $30,000 and $40,000 a year, 
and perhaps one in four people 
making between $20,000 and $30,000 a 
year face tax increases under this bill. 
All of us will pay more .as we have to 
turn as early as next month to consid
er regressive excise taxes to fill the 
revenue gap which this 'bill ignores. 

When it becomes clear we are in
creasing the burdens that many 
middle-income Americans are bearing, 
and when it becomes clear that the 
need for deficit reduction has been ig
nored and made more difficult, when 
it becomes clear that some new tax in
justices have been created, when all of 
that becomes clear people are going to 
ask us why we did it. 

I am hoping a better bill will come 
out of conferences, that the one before 
us despite a number of good features 
is on balance just not good enough. 

I yield the floor. 
The PRESIDING OFFICER. The 

Senator from New York. 
Mr. D'AMATO. Mr. President, I 

would like to inquire of the chairman 
of the Finance Committee concerning 
a matter of deep importance to the 
people of New York, and that is the 
matter of the Pennsylvania Station re
construction project. 

Mr. President, I have a letter of sup
port for this project from Mr. Tese, 
Director, Economic Development, and 
in addition the project ultimately will 
be the largest taxpayer of the city of 
New York. The project will recon
struct Pennsylvania Station which is 
the busiest rail transportation hub in 
the Nation serving 120 million persons 
a year. No Federal, State, or local 
money is to be used to rehabilitate the 
station. 

Mr. President, I do not intend to 
off er an amendment on it. But I would 
like to get the chairman's opinion of 
the project and the possible treatment 
of it as it relates to the various transi
tion treatments. 

Mr. PACKWOOD. I am familiar 
with the project. Having gone to New 
York University Law School years ago, 
I am familiar with the old Madison 
Square Garden. I think in fairness I 
can say the Senator from New Jersey 
[Senator BRADLEY], is opposed to the 
transition, unless I misspeak for him. 
But, in any event, I am familiar with 
the problem. We will have it in confer
ence. 

Mr. D'AMATO. Mr. President, I ask 
unanimous consent to submit Chair
man Tese's letter of support, and an 
outline of the benefits of that project, 
and hope that the chairman of the Fi-

nance Committee would be able to 
bring this about in the conference as I 
think there . are tremendous public 
benefits that inure to the public par
ticularly in the area of transportation. 

There being no objection, the letter 
was ordered to be printed · in the 
RECORD, as follows: 

STATE OF NEW YORK, 
EXECUTIVE CHAMBER, 

Albany, June 11, 1986. 
Re New Madison Square Garden-Pennsyl-

vania Station reconstruction project. 
Hon. ALFONSE M. D' AMATO, 
U.S. Senate, 
Washington, DC. 

DEAR SENATOR D'AMATo: As we discussed 
briefly the other day, I believe t!1at the new 
proposed Madison Square Garden-Pennsyl
vania Station reconstruction project will 
provide substantial public benefits to the 
city and State of New York as well as the 
entire northeast region of the Nation. The 
project's benefits are not simply limited to 
New York or its metropolitan area. Indeed, 
because this public-private initiative in
volves two "national assets" -the recon
struction of Pennsylvania Station and the 
construction of a new Madison Square 
Garden-the project's benefits will touch 
and enrich the lives of residents throughout 
the Northeast region, Amtrak passengers 
from across the Nation and Canada who will 
daily arrive at the new Penn Station, as well 
as Garden visitors and Jacob Javits Conven
tion Center attendees from throughout the 
Nation. 

The scope of the project includes a new 
Madison Square Garden, the reconstruction 
of Pennsylvania Station as part of a major 
mixed-use commercial center, and the provi
sion of a new transit link from Penn Station 
to the new Garden and the adjoining Javits 
Convention Center. For your convenience, I 
list below some of the project's most impor
tant benefits: 

1. Economic De\. elopment. The Madison 
Square Garden Project will be one of the 
largest economic development projects to 
occur in the Northeast Region of the 
Nation. It is estimated that the aggregate 
private investment for this initiative will 
exceed $1 billion. The project will create an 
estimated 6,000 construction jobs <person 
years> during its 6 year construction period. 
It is projected that, upon completion, the 
new Garden will service over 5 million visi
tors, the commercial development will pro
vide over 18,000 jobs, and the new Pennsyl
vania Station will serve yearly O\'er 120 mil
lion visitors, commuters and residents. 

2. Economic Impact on Convention 
Center. The presence of the new Madison 
Square Garden adjoining the Jacob Javits 
Convention Center will have significant 
positive economic impact on the Convention 
Center. The two facilities, together, will be 
able to operate more efficiently and provide 
enhanced attractions for the Convention at
tendees from throughout the Nation. 

3. Tax Revenues to City and State. It is es
timated that the new tax revenues to be 
generated by the project during its con
struction period and its first 10 years of op
eration will be in excess of $1 billion. These 
public revenues will be generated from the 
land where the present Garden now sits 
that is currently generating zero tax reve
nues. 

4. Rebuilding of Pennsylvania Station
Private Funding in Lieu of Federal Moneys. 
As part of the project, the sponsors, utlliz-
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ing private funds, have promised to recon
struct Pennsylvania Station so that it will, 
once again, be a gracious place of arrival for 
residents, commuters and visitors to New 
York City. Penn Station is used by over 120 
million individuals a year-making it the 
busiest rail transportation hub in the 
Nation. This "privatization" initiative will 
serve as an important example of utilizing 
private funds to reconstruct a major public 
resource. 

5. Mass Transit for West Side of Manhat
tan. The relocation of Madison Square 
Garden may well provide the critical popu
lation mass needed to enable a new and 
viable mass transit system to be established 
and funded connecting the West Side of 
midtown Manhattan to Pennsylvania Sta
tion, and, in so doing, open an entirely new 
area of the city for future, orderly develop
ment. 

The multiplicity of public benefits derived 
from this undertaking are clear and sub
stantial. Moreover, during the 5-year reve
nue calculation period 0986-1991), the ap
plication of the current real estate and 
sports arena tax exempt financing rules is 
estimated to produce a net revenue gain to 
the Federal Government. The structures 
will not be put into service until after 1991 
and incremental tax revenues from the 
6,000 construction jobs generated by the 
project are expected to exceed greatly any 
revenue loss from the tax exempt sports 
arena bond issue. It is for the above reasons 
that we believe it important for the project 
to proceed under the same tax rules regard
ing tax exempt financing and depreciation 
for sports arenas and real estate projects as 
had existed throughout the project's plan
ning phase. 

Very truly yours, 
VINCENT TESE. 

The PRESIDING OFFICER. Under 
the previous order, the minority leader 
is recognized for 30 seconds. 

AMENDMENT NO. 2169 

Mr. BYRD. Mr. President, I send an 
amendment to the desk and ask for its 
immediate consideration. 

The PRESIDING O?FICER. The 
clerk will report. 

The legislative clerk read as follows: 
The Senator from West Virginia [Mr. 

BYRD] proposes an amendment numbered 
2169. 

Mr. BYRD. Mr. President, I ask 
unanimous consent that further read
ing of the amendment be dispensed 
with. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

The amendment is as follows: 
At the end of title XVII, insert; 

SEC. - SPECIAL RELIEF FOR FLOOD DISASTER 
VICTIMS. 

(a) IN GENERAL.-ln the case of a disaster 
described in subsection <b>-

<l> section 165Ch)(2) of the Internal Reve
nue Code of 1954 shall be applied with re
spect to any loss of an individual arising 
from such disaster by substituting "l per
cent" for "10 percent", and 

<2> at the election of the taxpayer, the 
amendments made by section 201 of this Act 
(i) shall not apply to any property placed in 
service during 1987 or 1988 or <ii> shall 
apply to any property placed in Service 
during 1985 or 1986, which is property to re-

place property lost, damaged, or destroyed 
in such disaster. 

(b) DISASTER TO WHICH SECTION APPLIES.
This section shall apply to a flood which oc
curred on November 3 through 7, 1985, and 
which was declared a natural disaster area 
by the President of the United States. 

At the appropriate place insert the follow
ing: 

< C )( 1) Section 171 <relating to amortizable 
bond premium) is amended by redesignating 
subsection "(e)" as "(f)" and inserting after 
subsection (d) the following: 

"(e) TREATMENT AS INTEREST.-"Except as 
otherwise provided by regulations, the de
duction allowed under subsection <a>O> 
shall be treated as interest for purposes of 
this title." 

(a) EFFECTIVE DATE.-The amendment 
made by <A> shall apply to obligations ac
quired after date of enactment. 

Mr. BYRD. Mr. President, I ask 
unanimous consent that I may modify 
the amendment, if necessary, to com
port with the intent of the managers 
in their acceptance of the amendment. 

Mr. PACKWOOD. Mr. President, 
there is no objection. We are familiar 
with the amendment. It is acceptable. 

The PRESIDING OFFICER. Was 
the question of the minority leader 
that the amendment be modified? 

Mr. BYRD. No. The request is that I 
have the right to modify if necessary 
so it will comport with the intent of 
the managers in their acceptance of 
the amendment. 

Let me take 30 seconds of my own 
time. 

The amendment I off er today is de
signed to provide help to those busi
nesses that suffered losses as a result 
of the flood which occurred in Novem
ber 1985. 

In November of last year, 29 of West 
Virginia's 55 counties were hit by 
floods and declared disaster areas. 
Lives were lost, towns were devastated, 
and businesses were destroyed. West 
Virginians in one fell swoop lost their 
homes, their belongings, and their 
jobs. The economic base of many com
munities was decimated. 

My amendment will permit business
es that suffered damage in the flood 
to elect between the current deprecia
tion system in our Tax Code or the ac
celerated cost recovery system con
tained in the Senate Finance Commit
tee bill. This will al10w these business
es a fair choice in determining a depre
ciation system for costs incurrred by 
them in rebuilding after the flood. 

The revenue raising aspect of this 
amendment deals with the tax treat
ment of the amortizable bond premi
um. An amortizable bond premium 
exists where a taxpayer buys a bond 
for more than its face value. That 
excess is allowed as a deduction over 
the remaining term of the bond-off
setting the interest income from the 
bond. This amendment clarifies the 
treatment of this bond premium-al
lowing its deduction as interest in the 
proper tax years. This part of my 
amendment was suggested by the staff 

of the joint staff committee as an ap
propriate offset as it corrects current 
law to provide for the uniform treat
ment of the interest income and its re
lated premium offset. 

The degree of emotional and finan
cial stress experienced by the business 
commup.ity in times of disaster cannot 
be calculated. This amendment-while 
not a panacea-will provide some relief 
to those who are trying to rebuild and 
start again. 

The PRESIDING OFFICER. The 
pending unanimous-consent request is 
the request of the minority leader 
that he be permitted to modify the 
amendment after its adoption. 

Mr. BYRD. If necessary, and it may 
not be necessary. 

The PRESIDING OFFICER. To be 
consistent with the intent of the man
agers on both sides. 

Is there objection to the request? 
Without objection, it is so ordered. 

Mr. BYRD. Mr. President, I ask 
unanimous consent that I may be per
mitted to revise and extend my re
marks explaining my amendment No. 
2169 to the tax bill. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. BYRD. I thank the Chair. 
The PRESIDING OFFICER. Is 

there further debate on the amend
ment? If not, the question is on agree
ing to the amendment of the Senator 
from West Virginia. 

The amendment <No. 2169) was 
agreed to. 

Mr. BYRD. Mr. President, I move to 
reconsider the vote by which the 
amendment was agreed to. 

Mr. MOYNIHAN. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. BYRD. Mr. President, I thank 
the managers on both sides. 

The PRESIDING OFFICER. The 
hour of 3:15 having arrived, in accord
ance with the previous order, the Sen
ator from New Jersey [Mr. BRADLEY] is 
recognized for 10 minutes. 

Mr. BRADLEY. Mr. President, first 
let me compliment Chairman PACK
WOOD for his tenacity and leadership 
against all odds in making this bill 
happen. It is a remarkable legislative 
achievement. And I salute him. 

Let me also compliment Senator 
LONG who knows more about the tax 
policy in the Senate than most of us 
will ever learn. And he has been a 
tough but helpful mentor on this bill 
as well as so many others. 

Also, I exp1•,ss appreciation to Sena
tor DOLE, Senator MOYNIHAN, and all 
members of the Finance Committee, 
and the 21st member of the commis
sion, Senator METZENBAUM, for his vigi
lance. 

Mr. President, when I go home to 
New Jersey people frequently ask me, 
when are the Democrats or Republi-
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cans going to stop partisan bickering 
and do something together for Amer
ica. Mr. President, that kind of biparti
san cooperation is about to produce 
the most sweeping tax reform legisla · 
tion since 1913 when the present 
Income Tax Code and the first income 
tax in the 20th century was passed. It 
increases the standard deduction, dou
bles the exemption, lowers tax rates 
dramatically; four out of five taxpay
ers will pay no more than 15 percent 
in tax. It preserves most of the deduc
tions used by middle-income people 
like mortgage interest, property taxes, 
it preserves the tax exempt status of 
fringe benefits, health benefits, and 
others. 

It eliminates tax shelters by disal
lowing the passive losses. It imposes a 
strong minimum tax and raises about 
$100 billion more from the corporate 
sector. It eliminates countless other 
loopholes. 

Mr. President, that is what the bill 
does. But the question is what does 
the bill mean in human terms? There 
are more people who paid income 
taxes in this country in 1984 than 
voted for the President of the United 
States of either party. The tax system 
touches 100 million Americans directly 
and countless more indirectly. 

The standard deduction and exemp
tion, what does that mean? It means 
tax relief for young people, poor 
people, and the elderly. In fact, it 
takes 6 million of them from the tax 
rolls. They pay no tax. It ends the per
verse system that tells people to work 
and just as they begin to get a little 
bit, they have to pay tax. For these 
taxpayers the bill means work instead 
of welfare, dignity instead of despair. 
A family of four will have to earn 
$13,000 before they get their first 
dollar of taxable income. What do the 
lower rates mean? 

Well, what they say to countless 
middle-income people across this coun
try is if you take a new job, get a raise 
or promotion, benefit from a spouse 
working a second job or expect you 
will be making more money next year 
than you were this year, if you do any 
of those things, you will be able to 
keep more of the money you earn, to 
spend the way you want, and not the 
way the Tax Code dictates. 
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Mr. President, that will bolster peo

ple's sense of security, self-reliance, 
and of being in control of their own 
lives. 

Tax shelters are elimin?. ted. Mini
mum tax, important. 

What does that mean? It means ev
erybody is going to have to pay their 
fair share. It means no more billion 
dollar companies paying no more than 
middle-income taxpayers. It means no 
more will people in poverty pay more 
tax than some millionaires. 
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Finally, what does eliminating loop
holes mean, Mr. President? It means 
the economy will be unfettered. Dol
lars will flow to those areas of the 
economy that have real value in the 
marketplace. No longer will people 
make investments to lose money for 
tax purposes. 

It means our Nation will be free to 
accept the challenge of the next 
decade in ways that stimulate innova
tion, facilitate change and promote 
economic growth. 

Mr. President, that is what the spe
cifics of this legislation mean. Six mil
lion low-income people off the rolls; 
opportunity to keep more money for 
middle-income people; everybody 
paying their fair share, and an econo
my unfettered to grow. 

But what does the whole of this bill 
mean? What does it do? 

"?: would argue that it restores some 
trust in Government. 

A few years ago a national poll was 
taken and people were asked, "Do you 
believe if you abide by the rules in 
America you will get ahead?" 

Over 80 percent of the people said, 
"No." If they abide by the rules, they 
do not believe they will get ahead. 

Mr. President, the set of rules they 
were referring to, I am sure, were the 
tax rules that were covered by a web 
of suspicion and inequity. 

What we do today with this bill will 
help to change that feeling, help to 
remove the web of inequity and suspi
cion because after this bill, equal in
comes will be taxed equally. 

Mr. President, sometime in the last 4 
years, actually it was 2 years ago, I was 
on the dais at a dinner in New Jersey 
and a business executive turned to me 
during the salad and said, "You know, 
I have a real problem with my son." 

As any politician knows, that is the 
threshold question. Do you pursue it? 

I was up for reelection, so I said, 
"Well, what is the problem?" 

He said, "All my son can think about 
is how to avoid paying taxes. He is 26 
years old. He has worked for a corpo
ration for 3 or 4 years. But that is all 
he can think about. I keep telling him, 
"Do your job, learn your profession, 
move up, and pay your taxes." 

Then he said, "Senator, I am wor
ried if there is a whole generation of 
young Americans out there who be
lieve they have no obligation whatso
ever to support the legitimate func
tions of Government." 

Mr. President, that must be why the 
underground economy in this country 
is the seventh largest economy in the 
world and why voluntary compliance 
is dropping. 

Mr. President, it is a tragedy and 
this tax reform bill will begin to 
change that and will begin to restore 
trust in Government. 

Finally, Mr. President, the issues of 
tax reform are as old as this Nation. If 
you read the Federalist Papers, the 

issues we have been debating on this 
floor in philosophical terms are right 
there in the Federalist Papers. It 
comes down to a question of whether 
you believe a legislator's role is to rep
resent the narrow interest or the gen
eral interest. 

What the Senate is saying today is 
that a legislator's role is to represent 
the general interest. Our country is a 
diverse one and each Member of the 
Senate represents sometimes widely 
different interests. But each Member 
was willing to come together, to sacri
fice something of importance to one 
group or another in his or her State in 
order to do what was best for the 
country. 

Today's vote will make me very 
proud to serve in the Senate. I have 
great confidence that Chairman Ros
TENKOWSKI and the conferees he will 
appoint in the House will also recog
nize the importance and momentum of 
tax reform. 

Although we still have one more 
hurdle to go over before we can claim 
total victory, I believe when the two 
Houses get together the American 
people will win again. 

So, Mr. President, ultimately, tax 
reform is not just about money. It is 
about personal dignity and individual 
security. It is about being in control of 
our lives while having a Government 
that is sensitive to our needs. Most im
portant, it is about hope, and it is that 
feeling of hope and optimism that we 
ratify today in passage of this bill. 

The PRESIDING OFFICER. Under 
the previous order, the Senator from 
Ohio is recognized for 5 minutes. 

Mr. METZENBAUM. Mr. President, 
I believe this is a good bill. It takes 6 
million working poor off the rolls. It 
wipes out many of the loopholes that 
have allowed corporations to legally 
avoid $100 billion in taxes. It closes 
many loopholes for the wealthy. It 
lowers rates for the average taxpayer. 
It has a number of other excellent 
provisions. 

But it is not perfect. 
When the debate started, my goal 

was to point out that as good as the 
bill is, it still contains too many loop
holes and carveouts for the rich and 
powerful. I think the Senate has been 
sensitized on this point. It has adopted 
some of the amendments that I pro
posed. We have been able to help the 
family farmers by adoption of those 
amendments. We have been able to 
help the chronically ill. We have modi
fied a number of other provisions. 

I am pleased that we adopted an 
amendment to require the conference 
report to identify the cost and benefi
ciary of any provision providing spe
cial treatment to a single taxpayer or 
group of taxpayers. 

The fight to treat ~· 11 taxpayers 
fairly does not end with passage of 
this bill. Truly, tax reform will be 
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achieved only if the final product that 
comes out of the conference commit
tee provides greater relief to the 
middle class and is not encumbered 
with a new array of loopholes that 
permit continued tax avoidance by the 
wealthy. 

If the final bill does not do more to 
treat all taxpayers fairly, then all the 
low rates in the world will not con
vince people that the system works for 
them, not just for those with money 
and access. 

I would like to take a moment to say 
something about the author of the 
legislation, about Senator PACKWOOD. 

It has been a difficult 2 weeks for 
you, Mr. Chairman. You have been 
bombarded by Senators on both sides 
of the aisle. Many have commended 
you for the masterful job that you 
have done in putting this bill together, 
and I join in commending you as well. 
I join in that praise. 

But I think that you deserve com
mendation for more than that. You 
have been helpful, you have been un
derstanding, you have been coopera
tive. I do not mind saying that I have 
been on the floor many, many hours 
during the passage of this bill trying 
to make a good bill better. In each in
stance when I have come to you, I 
have not been rebuffed. You have 
made the information available. You 
have tried to be cooperative in every 
sense of the word. 

I am frank to say that personally at 
times it may have been very frustrat
ing to you, and I may have been a part 
of that frustration. But the wonderful 
part about this body in which we serve 
is that although the bill comes from 
the Finance Committee, when we 
come out here on the floor we are all 
equals among equals. There is no one 
Member who is more important than 
any other Member. It was Senator 
Mansfield who addressed himself to 
that subject some years ago. 

You certainly have worked with 
each of us whether we were on the 
committee or not on the committee. It 
has been a real privilege for me to 
have had an opportunity to do just 
that. 

Through it all, you have executed 
your role as manager with extraordi
nary grace and, yes, humor and 
wisdom as well. You have been unfail
ingly helpful to me and I thank you 
for that. I know that on more than 
one occasion you have had to take 
some heat from your colleagues on 
both sides of the aisle. 

I want to say a word about Senator 
BRADLEY. He had the vision 3 years ago 
to see that the present system was 
flawed and he had an idea how to fix 
it. 
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This bill reflects his vision as well as 

his imprint. 

Finally, before closing, I thank the 
Finance Committee staff and the 
Joint Taxation staff for their help and 
cooperation to someone who is not on 
the committee. They conduct them
selves as professionals, with knowledge 
and skill. They have been helpful to 
those of us not on the committee as 
well as those on the committee. Theirs 
has been a very arduous and difficult 
task. I think all of us in this body owe 
them a great debt of gratitude. 

The PRESIDING OFFICER. Under 
the previous agreement, the minority 
leader is recognized for 5 minutes. 

Mr. BYRD. Mr. President, I thank 
and commend all Members of the 
Senate on both sides of the aisle on 
the excellent debate that has been 
conducted on this very far-reaching 
and important bill. I especially con
gratulate the chairman of the commit
tee [Mr. PACKWOOD] and the ranking 
member of the committee [Mr. LONG] 
for having, with such great skill, 
brought this bill out of the committee 
by a solid vote of 20 to 0. I congratu
late them also for the skill and the en
durance, patience, and forbearance 
which they have shown on this floor 
during the debate. 

I also commend Senator BRADLEY be
cause it was 4 years ago that he and 
Mr. GEPHARDT, I believe, first laid out 
the parameters of tax reform. They 
have gone all over this country since 
then-Senator BRADLEY has-and ex
pounded the legislation, the theory 
behind it, the principles that support 
it, and the reasons for it. I commend 
him. 

I also thank the staff on both sides 
of the aisle. The committee staff have 
been most considerate of the interests 
and wishes of Members who have 
sought help on amendments during 
this debate. 

I commend the distinguished majori
ty leader for his perseverance, his te
nacity, his sense of purpose, and his 
faith that, in the final analysis, this 
bill is going to become law. 

Mr. President, I am going to vote for 
this legislation for a number of rea
sons. I state, briefly,- only tnree: 

First, I believe that although the 
amendment by Mr. MITCHELL, which I 
strongly supported, was not adopted 
by the Senate-an amendment which I 
think would have improved the bill's 
provisions to help middle-income tax
payers-we had our shot at it and we 
did not win. We tried. We lost. The 
same was true regarding IRA's. The 
bill may yet be improved in confer
ence. 

I think, Mr. President, we now have 
to consider this bill as it is. Others 
have made the case. The time, has 
come to vote. Is it better than the 
present Tax Code? I think it is far 
better. So, for that reason as one of 
my reasons, I shall vote to support 
this bill. 

Second, I shall vote to support this 
bill because I think the Senate confer
ees ought to go to the conference with 
a solid show of support by Members of 
the Senate on both sides of the aisle. 
It is a bipartisan product. I hope that 
we will give our Senate conferees the 
kind of show of strength that will help 
them in conference with the House. 
Perhaps there will be some further im
provements there. 

In any event, I think the Senate bill 
is, overall, a better product than is the 
House bill. So I shall vote to send our 
Senate conferees to the conference 
armed in strength so that they will be 
in a better position to carry and 
uphold the positions of the Senate. 

Finally, let me say that our action 
today, in full view of the country on a 
matter that is so important to the 
heart and the pocketbook and the 
family of every American, should go a 
long way, not only toward reversing 
the cynicism about the fairness of our 
tax system but also toward restoring 
some of the lost confidence in, and 
support for, our system of Govern
ment in general. 

So I shall cast my vote, Mr. Presi
dent, in the hope and in the belief 
that this bill will help to restore to the 
American people a strong confidence 
and belief in our form of Government 
because, unless they have that strong 
faith that is so vibrantly needed in a 
representative democracy, then, Mr. 
President, our . Government will not 
have the vibrancy that it needs to face 
the problems of the future. I see in 
this bill a measure which will help to 
restore that confidence in our system 
of government. 

I close by urging all Senators to sup
port this bill. This is a victory not only 
for middle America today, but also for 
all Americans. 

The PRESIDING OFFICER. Under 
the previous order, the majority leader 
is recognized for 5 minutes. 

Mr. DOLE. Mr. President, first, let 
me indicate that after passage of this 
bill, we still have other business to do 
today. I assume there will be a rollcall 
vote asked for this tax reform bill. In 
the event there is, after that record 
vote, we will take up bank bribery, 
H.R. 3511, and also the Smithsonian 
Institute bill, which requires a rollcall, 
and possibly the diplomatic security 
bill. Somebody tells me that bill is 
giving death rattles. There are a lot of 
amendments lurking around that may 
try to find a home there. So that may 
or may not come up today. So we will 
be in session, I would say, for 2 or 3 
hours foil owing passage of the bill 
before us. 

Mr. President, the Senate is about to 
complete 6 years of effort to reform 
the income tax laws of this Nation. 
The answers have not come easily, but 
the policy has been consistent over the 
years. We have attempted to make a 
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more honest effort to define what is 
income and, as a result, have been able 
to reduce tax rates substantially. 

THE SENATE'S COMMITMENT TO TAX REFORM 

The effort actually started in 1980, 
when candidate Ronald Reagan called 
for a major reduction in individual 
income tax rates and a restructuring 
and simplification of the depreciation 
rules applicable to business plant and 
equipment. That year, the Finance 
Committee, under the leadership of 
the distinguished Senator from Louisi
ana CMr. LoNG], reported out legisla
tion that would have provided a tax 
rate cut for individuals and some real 
simplification of the depreciation rules 
for business. We had a good bill in 
1980, but the election got in the way 
and we did not get it passed. 

Unfortunately, the Senate did not 
have the opportunity to act on the Fi
nance Committee bill in 1980 and, re
alistically, it is very unlikely the 
House would have addressed the legis
lation even if the Senate had acted. 

However, after President Reagan as
sumed office in 1981, the effort to 
reform our tax laws began in earnest. 
In record time, the Finance Commit
tee reported, the Senate acted, and 
Congress sent to the President the 
Economic Recovery Tax Act, the his
toric, 3-year individual tax cut he had 
requested along with substantial en
hancement and simplication of the 
corporate tax provisions. The rate re
duction substantially offset the hidden 
tax increases caused by several years 
of unprecedented inflation. In addi
tion, the indexing provision included 
in the legislation for the first time as
sured that Congress would have to act 
affirmatively if it wanted to raise 
taxes in the future. Inflation could not 
be used to increase taxes without fur
ther congressional action. 

Maybe we went too far in 1981, but 
in 1982 we started closing loopholes, 
not raising taxes but closing loopholes. 
Some never understood the difference. 
But we really closed loopholes, about 
100 billion dollars' worth. I think it is 
fair to say that this effort, the Tax 
Equity and Fiscal Responsibility Act 
of 1982, is the most comprehensive tax 
reform legislation enacted to date. 
Part of the impetus for the legislation 
was to increase revenues, but the most 
important thing to remember is that 
this was done, not by raising tax rates 
or enacting new taxes, but by curbing 
abuses in the Tax Code, by reducing or 
eliminating tax breaks for limited 
numbers of taxpayers and by improv
ing compliance so that we could pre
serve lower rates for everyone. 

We followed "tefra" with the Deficit 
Reduction Act of 1984 using pretty 
much the same approach. Once again 
we scoured the Internal Revenue Code 
to make tax shelters more difficult to 
find and to help assure that taxpayers 
paid at least some tax on their income. 
If all we wanted to do was raise reve-

nues, we could have found simpler 
ways to do it. It is obvious to me that 
the Senate continued to be committed 
to tax reform, and I am proud to have 
had the honor of chairing the Finance 
Committee during those exciting 
years. 

THE PRESIDENT'S PROPOSAL 

Although the Finance Committee 
showed its continuing interest in the 
concept of tax reform by holding a 
series of hearings on tax reform-what 
we then called "flat tax" and "modi
fied flat tax" proposals-in September 
1982, it is fair to say that continued 
reform of the tax laws would not have 
been possible without the leadership 
of President Reagan. In January 1984, 
the President announced that he 
wanted tax reform to continue as a 
principal domestic policy objective in 
his administration. He instructed the 
Treasury Department to prepare a 
report on how the tax laws should be 
changed by the end of the year. Treas
ury responded and the President used 
Treasury's suggestions as the basis for 
the proposals he sent to Congress just 
over a year ago. 

The major concepts of the Presi
dent's proposals were to reduce the 
number of tax rates for individuals to 
three with a maximum rate of 35 per
cent down from 50 percent. The maxi
mum rate for corporations was re
duced from 46 to 33 percent. At the 
same time, I was also struck by how 
many provisions of the President's 
plan continued reforms that originat
ed in the finance committee over the 
last few years. 

Let me give just a few examples. In 
1982, we significantly broadened the 
scope of the alternative minimum tax 
for individuals and enacted a 15-per
cent reduction in preference items for 
corporations to minimize the chance 
that overuse of tax incentives will 
cause individuals or corporations to 
avoid income taxes altogether. We re
duced the basis of equipment for half 
the value of the investment credit and 
modified the capital cost recovery 
system. 

We also addressed the problem of 
overly generous cost recovery for 
assets financed with tax-exempt indus
trial development bondE and we im
posed a "sunset" small issue bonds. We 
reduced the mismatching of income 
and deductions caused by the complet
ed contract method of accounting. We 
substantially tightened the tax rules 
governing mergers and acquisitions 
and attempted to target the credit for 
corporations doing business in Puerto 
Rico more adequately. 

Then again, in 1984, we expanded 
the corporate tax preference cutback 
from 15 to 20 percent and adopted a 
series of additional corporate tax re
forms to help assure that taxes at the 
corporate level cannot be avoided. We 
further modified the capital cost re
covery rules for real estate to reflect 

lower inflation. We enacted additional 
restrictions on private purpose tax
exempt bonds. We revised the tax ac
counting rules to conform more close
ly with the economic substance of 
transactions and began a review of the 
taxation of financial intermediaries by 
revising the life insurance company 
tax rules. 

Many of these issues were again ad
dressed in the President's proposal. 
Some have argued that, since we have 
reviewed these issues recently, we 
should not do so again. However, we 
cannot be blind to the fact that the 
President addressed these same issues 
because they still represented among 
the most significant deviations from a 
neutral tax system. There is much to 
be said for a tradeoff of reduced tax 
rates in return for a tax base that we 
can def end on some ground other than 
"it could be worse". 

THE HOUSE BILL 

The House bill in major respects fol
lowed the President's proposals. How
ever, in some significant respects the 
House bill was deficient. The maxi
mum rate for individuals was reduced 
only to 38 percent and the maximum 
rate for corporations was reduced only 
to 36 percent. The personal exemp
tion, so important to reflect the cost 
of caring for dependents, was in
creased only for individuals who did 
not itemize deductions and the capital 
cost recovery provisions were reduced 
to a level that caused many to worry 
that captial intensive industries might 
be severely disadvantaged compared 
with foreign competition. 

The President rightly was concerned 
about these portions of the House bill 
and asked the Senate to improve upon 
them. Many commentators scoffed at 
the possibility that the Senate could 
accommodate the requests of the 
President given the supposed power of 
the special interests who had descend
ed upon Capitol Hill. 

THE FINANCE COMMITTEE BILL 

Mr. President, I am pleased to be 
able to say that the Finance Commit
tee, under the able leadership of the 
distinguished Senator from Oregon 
[Mr. PACKWOOD], not only proved the 
pundits wrong, but was even able to 
accomplish greater individual rate re
duction that the President asked for, 
and, perhaps equally important, ac
complished this in a way that can hon
estly be called reform. Let me give a 
couple of examples. 

First, the committee bill reforms the 
income tax rate structure by reducing 
the maximum tax rate for individuals 
from 50 to 27 percent. At first blush 
this would seem to mean wealthy indi
viduals would have a disproportionate
ly large tax cut, but the data from the 
staff of the Joint Tax Committee 
show that this is not so. The average 
tax cut for all individuals under the 
bill is 6.3 percent. The average tax cut 
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for individuals with incomes under 
$10,000 is 62.3 percent and the average 
cut for individuals with incomes be
tween $10,000 and $20,000 is 18.1 per
cent. However, the average tax cut for 
individuals with incomes over $200,000 
is 4. 7 percent. 

This distribution of the tax cut is 
made possible primarily by the limita
tion on the use of tax shelter losses, 
the elimination of the special tax 
treatment for long-term capital gains 
and limitation on the itemized deduc
tion for interest paid. Also contribut
ing to the distribution of the tax cut, 
is that 80 percent of all families will be 
taxed at the 15-percent rate. 

What is so important about these 
changes? The simple answer is that 
these special tax benefits used primar
ily by the wealthy will no longer be 
available. Everybody will pay on their 
income under the same rules. As a 
result, we can reduce rates substantial
ly without discarding the progressive 
rate system, which the great majority 
of Americans believe is fair. 

A second example of why this bill is 
true reform is the treatment of corpo
rate income. The proposed modifica
tions of the corporate tax base will 
assure that all corporations, whether 
they are in a capital intensive industry 
or not, will have their income taxed on 
a more equal basis. This allows the re
duction of the maximum corporate 
rate from 46 to 33 percent. 

Much of the rate reduction on the 
corporate side is made possible by the 
repeal of the investment tax credit. 
There is much support for this 
change-the President proposed repeal 
and the House bill included repeal, as 
well. 

However, there was a very real and 
justified concern in the private sector 
and in the Senate that the House had 
gone too far in reducing incentives for 
investment in income-producing equip
ment. The ITC had been repealed in 
the past and soon after reinstated. 
The Finance Committee did not want 
to make the mistake of going so far in 
the name of tax neutrality that we 
caused rnajor economic t rauma for 
capital intensive industry. 

Therefore, we redesigned the depre
ciation rules to provide somewhat 
faster recovery of costs for the types 
of equipment for which the invest
ment credit was most important. Thus, 
we have reform for the long term 
while minimizing short run economic 
disruption. 

A WELL-DESIGNED PACKAGE 

Mr. President, the Finance Commit
tee bill is a very carefully designed 
package. However, we made at least 
one major policy improvement on the 
Senate floor-we substantially im
proved the provisions concerning the 
deductibility of State and local sales 
taxes. Under the Senate bill, there will 
be much less discrimination among 

the States on the basis of how they 
raise their revenues. 

However, it is remarkable that so 
few major amendments have been 
adopted. It is a tribute to Chairman 
PACKWOOD, the distinguished ranking 
member [Mr. LONG], and the rest of 
the committee that the Senate has 
found the committee effort so accepta
ble as reported. 

ISSUES FOR CONFERENCE 

This does not mean that the bill is 
now perfect. 

For example, I would like to see the 
individual rate cuts to be effective 
January 1, 1987, rather than in July of 
next year. I would also like to see fully 
deductible IRA's for more Americans, 
at least for those employees who do 
not have a 40l<k> plan available and 
who are not vested in a pension plan. I 
would also like to see the recapture of 
the benefit of the 15-percent bracket 
to occur over a higher level of income 
or to find a way to avoid having to 
impose the recapture without having 
to increase rates. 

Finally, I would very much like to 
see a more generous phasein of the so
called passive loss lllnitations. I under
stand that it is difficult to feel too 
sorry for people who have heavily in
vested in tax shelters, but they were 
acting under the law and many busi
nesses are relying on continuing con
tributions from tax shelter investers 
over the next 4 or 5 years to provide 
the capital necessary to complete 
projects already begun. 

I am hopeful that these areas can be 
worked out in conference. Of course, 
we also have a number of additional 
transition issues which will have to be 
worked out in conference. The Mem
bers have been very restrained in of
fering transitional amendments on the 
Senate floor. The distinguished man
agers have eloquently described the 
differences in the substantive provi
sions, effective dates, and transition 
rules between our bill and the House 
bill. The differences are great enough 
that the conferees should have suffi
cient flexibility to accommodate many 
of the concerns expressed by my col
leagues. 

However, we should not let these 
issues obscure the most important one. 
We have an opportunity to enact his
toric tax reform this year. Mr. Presi
dent, I hope that the Senate will give 
this bill the resounding favorable vote 
it deserves. 

Mr. President, I don't want to repeat 
what every other Member has said
we have had a number of outstanding 
statements throughout the course of 
this debate. We have had a very lucid 
explanation of specifics by the distin
guished chairman, by the Senator 
from New Jersey [Mr. BRADLEY] and 
others. I believe there is enough credit 
to go around. 

It is not a perfect bill; we do not 
want to oversell it. We could be back 

here next month, next year, or 2 years 
from now, maybe, making some 
changes. 

There are still some loopholes. They 
are not all closed. Some were never 
touched. 

But, this year we have this sort of 
master plan, the home run, the clean 
the bases, the Packwood plan. There 
are a number of Members of Congress 
on each side who deserve a great deal 
of credit. ·obviously, Senator BRADLEY; 
Represenatative GEPHARDT; Represent
ative JACK KEMP; Senator BOB KASTEN, 
Senator DENNIS DECONCINI had a real 
flat tax. We had a lot of hearings. 
Some Members on both sides in both 
Houses have talked about and yearned 
for tax reform for years. Now we are 
going t o have an opportunity in 23 
minutes t o see it all unfold. 

I guess the vote will be substantially 
in favor of t ax reform. I am not cer
tain of the exact number, but there 
are probably not more than two or 
three negative votes. That is testimo
ny to the great work of the chairman 
[Mr. PACKWOOD] and the ranking 
member [Mr. LoNGJ-whom I com
mented on earlier this morning for his 
outstanding work over the years. 

The Senators on this floor-yes, Sen
ator METZENBAUM, whom I have nick
named the commissioner, with his con
sent,-who is our sort of watchdog. 
Sometimes he does good work. 
[Laughter.] 

And there are characters-I mean, a 
number of players-all over the place 
here. They have all had an input. I 
guess, as Senator BRADLEY said so well, 
this is the first hurdle, the first hurdle 
on the Senate side. The next step is 
the conference. Then the final stop 
will be the conference report. The real 
final stop will be when we are all at 
the White House, unless the President 
decides to come up here and sign the 
bill. He is welcome in the Senate. 
[Laughter.] 

It would not be a bad spot for a little 
ceremony right out here. We would 
get it all fixed up. 

In any event, there are obviously 
some things that some Members would 
like to see changed in the conference. 

My statement outlines where we 
have been, where we are going, and 
where some of us think we might fi
nally end up. I would like to see the in·· 
dividual rate cuts be effective January 
1, 1987. It is pretty hard to explain 
why you start some things in Janu
ary-that was the Bentsen amendment 
which was not brought to a vote-and 
have something else starting in July. 

There is the so-called phantom rate 
which we have to deal with in confer
ence, hopefully without raising the 
rates. I would like to see a more gener
ous phaseout of passive losses-not 
that I am in bed with those who shel
ter their income, but it seems to me if 
you have made an honest investment, 
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we ought to be fairly sensitive to that, 
even though we are closing out tax 
shelters by the dozens from now on. 

So it seems to me we have some 
work to do. But I believe overall, this 
is certainly a product that we can be 
proud of. 

Somebody asked me earlier, "How do 
you feel about this?" I said, "Well, I 
am excited about it but there are 
other things coming along after." 

I think the one person who must be 
exhilarated is Senator PACKWOOD. This 
bill was dead as a dodo bird 2 months 
ago. He brought it back to life. He 
made a bold move. He got the atten
tion not only of the Finance Commit
tee but of the American people. That 
is what makes things happen around 
here, when we get the attention of the 
American people. Reduce their rates, 
increase the personal exemption; then 
you are on the road to something real. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

1981 ERTA 

Measure: H.J. Res. 266 and H.R. 4242. 
Dates considered: <1981> July 15-16-17-18-

20-21-22-23-24-27-28-29-31. 
Total days considered: 13. 
Time consumed: 102 hr. 43 min. 
Roll call votes: 50. 
Amendments and motions considered: 119. 
Disposition of amdts. and motions: 
Agreed to: 81. 
Rejected: 17. 
Tabled: 8. 
Withdrawn: 11. 
Out of order: 
Not Acted on: 2. 
Temp. laid aside: 
Pending: 

1982 

Measure: H.R. 4961 <TEFRA>. 
Dates considered: <1982>: July 19-20-21-22. 
Total days considered: 4. 
Time consumed: 34 hr. 44 min. 
Roll call votes: 29. 
Amendments and motions considered: 69. 
Disposition of amdts. and motions: 
Agreed to: 49. 
Rejected: 15. 
Tabled: 
Withdrawn: 3. 
Out of order: 2. 
Not Acted on: 
Temp. laid aside: 
Pending: 

1984 DEFRA 

Measure: H.R. 2163 <and H.R. 4170). 
Date: Thursday, May 17, 1984. 
Days considered: 20. 
Time consumed <as of 6:41 p.m.> 111 hr. 13 

min. 
Roll call votes: 43. 
Amendments and motions considered: 129. 
<Disposition>: 
Agreed to: 86. 
Rejected: 15. 
Tabled: 14. 
Withdrawn: 11. 
Not disposed of: 1. 
Not in order: 2. 
Temp. laid aside: 
Pending: 
Tax 40-15. 
App. 70-45. 
Measure: H.R. 3838. 

Dates considered: June 4-9-10-11-12-13-
16-17-18-19-20-23-24. 

Total days considered: 13. 
Time consumed <as of 4:18 p.m. 106 hr. 1 

Roll call votes: 24. 
Amendments and motions considered: 87. 
Disposition of amdts. and motions: 
Agreed to: 60. 
Rejected: 3. 
Tabled: 14. 
Withdrawn: 8. 
Out of order: 2. 
Not Acted on: 
Temp. laid aside: 
Pending: 
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So I certainly thank all of our col

leagues in the Senate on both sides, 
and the staff. Obviously, the staff is 
responsible for a lot of the good work; 
Secretary Baker, his staff, Dave 
Brockway, Randy Weiss and the rest 
of the joint committee staff, and all 
those who worked with us on a daily 
basis. And I want to thank Rich Belas, 
my chief counsel, who has helped me 
on this bill and who helped me with 
his tax expertise on the Finance Com
mittee staff while I was chairman. 

For the Record I would like to in
clude floor action statistics in the 
1981, 1982, 1984 legislation, as well as 
H.R. 3638. 

Mr. DOLE. Finally, I would like to 
take a moment to discuss an issue 
which has just been brought to my at
tention. 

Some concern has been expressed 
about the effective date of the limita
tion on corporate-owned life insurance 
which the Senate adopted last week to 
pay for the employee expense deduc
tion for severely handicapped individ
uals. The concern is what we intended 
when we said that the provision was 
effective for contractyurchased after 
June 20, 1986. 

As I understand the business, often 
insurance companies will off er com
peting bids to sell life insurance to a 
particular company on the life of an 
employee. The company then selects 
one bid and evidences this by sending 
the insurance company an application. 
The life insurance company treats this 
as an acceptance of its bid either un
conditionally or in, some cases, condi
tioned further upon a determination 
that the person to be insured is an in
surable risk. 

There is some question as to wheth
er, under the law in some States, the 
parties are legally bound to the con
tract at this point and if not, whether 
a contract has been purchased for pur
poses of this effective date. 

It would seem to me that, when this 
type of process has gone to the point 
where the client company-or its em
ployee-has, in fact, sent an applica
tion to indicate acceptance to the in
surance company, after the company 
has selected from competing bids, the 

1 Average of a little over 8 hrs. each day on the 
bill. 

company has, in fact, purchased an in
surance contract for purposes of this 
effective date and should not be af
fected by the rule we adopted last 
week. There may be additional circum
stances not yet brought to our atten
tion which also deserve to be grandfa
thered, but, in the meantime, I want 
to give as much assurance as I can so 
that business will not be disrupted. 

The PRESIDING OFFICER. The 
Senator from Louisiana is recognized 
for 10 minutes. 

Mr. LONG. Mr. President, it has 
been my privilege to serve on the Fi
nance Committee for 34 years, and it 
has been my privilege to serve under 
some great chairmen-Walter George, 
Gene Millikin, BOB PACKWOOD. It was 
also my privilege to send to the mem
bers as they became members of the 
committee a resume of the Senate Fi
nance Committee, its background and 
history, and some of the names of 
members who served on that commit
tee down through the years. Five of 
them have their portraits in the 
Senate reception room. A committee, 
headed by the late Senator John F. 
Kennedy, was appointed to recom
mend five outstanding Senators to 
have their portraits made, and it just 
so happens that all five of them were 
members of the Senate Finance Com
mittee. Several members of our com
mittee have gone on to be President of 
the United States. 

Mr. President, if the chairman of 
the committee, Mr. PACKWOOD, contin
ues serving the national interest the 
way he has, and providing the kind of 
leadership the way he did on this bill, 
he will eclipse all of us who have at
tempted to provide leadership on this 
committee, certainly including me, 
anyone under whom I have served, 
and anyone with whose record I am fa
miliar as Members of this Senate at 
any time in history. I congratulate 
him on the tremendous achievement 
that this bill represents, and I hope 
for him that as long as he serves 
here-and I believe he will serve as 
long as he wants to serve-that he will 
continue to serve in just this tradition 
and have the same enormous success 
that he has achieved with this bill. 

I also want to congratulate, on our 
side of the aisle, the Senator from 
New Jersey CMr. BRADLEY], who first 
among us advocated the bill, its direc
tion, and projected the philosophy 
that this bill expresses. He worked 
long and hard for it at a time when 
many of us thought that it just was 
not the way to go or that it did not 
make all that much sense. 

I do feel that when one works so 
hard for something and is as dedicated 
to it, as he is, it deserves a try. I be
lieve it certainly will get a try, and I 
wish him all success in advancing tax 
reform as he views it. 
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We may have to make some changes 

in the future. Only time will tell just 
how good this bill is. I believe, howev
er, as I indicated earlier today, that 
this may very well be the best revenue 
bill that has been passed during the 38 
years I have been privileged to serve in 
the Senate. 

On our side of the aisle I want to 
congratulate and thank William J. 
Wilkins, minority chief counsel, for 
the tremendous contribution he has 
made in helping the minority and co
operating with the majority on this 
bill; Barbara Groves, our minority 
counsel; Mr. Randy Hardock, minority 
counsel; Mr. Jeff Gates, minority 
counsel, who specializes in work deal
ing with employee stock ownership; 
and I also want to thank Miss Karen 
Stall, my administrative assistant, for 
her contribution. 

A measure as sweeping as this, 
which does as much good as this meas
ure does, provides opportunity for a 
great number of people to share in the 
credit for its enactment, and I am 
proud to have participated in it. I 
thank all of those who have joined 
with me. 

I hope the Senate will pass this 
measure by a very large majority. I 
also hope that those of us who serve 
on the conference will give our chair
man the kind of support we gave him 
in the committee when we voted to 
report this bill by a margin of 20 to 0. 

Finally, Mr. President, let me say it 
is a pleasure to have worked on this 
bill with the majority leader, Mr. 
DOLE. He has been a great chairman of 
the committee. Like me, his achieve
ments are in prospect of being eclipsed 
by the new chairman, but he has pro
vided fantastic leadership to this 
Senate during his service as minority 
leader, and I wish him continued suc
cess in the future. 

Mr. DOLE. Majority. 
Mr. LONG. I did not want to wish 

that on him. Majority leader. I cer
tainly wish him all success in the 
future, in this and in any higher 
office. 

Mr. DOLE. I thank the Senator very 
much. 

Mr. LONG. And the same goes for 
his wife Elizabeth. If the people in 
this Nation should see fit to elect a 
Republican President and place a First 
Lady in the White House on the other 
side of the aisle, I do not think they 
could do much better-in fact, I doubt 
that they could do better-than our 
majority leader and his outstanding 
wife. 

Mr. PRYOR. Mr. President, will the 
distinguished Senator from Louisiana 
yield? Does he have time remaining on 
his 10 minutes? 

Mr. LONG. I yield to the Senator 
from Arkansas. 

Mr. PRYOR. Mr. President, I thank 
the distinguished Senator for yielding. 

Mr. President, I am the newest 
member of the Finance Committee 
and this has been, I must say, quite an 
experience for me. I compliment Sena
tor LoNG and Senator PACKWOOD. Both 
of these Senators have spent many, 
many hours on this bill. 

I, too, thought like the majority 
leader a moment ago when he stated 
that this bill was dead a few months 
ago. I felt that way until May 5, 
around 5:15 a.m., when my telephone 
started ringing. I thought "Evidently 
someone has the wrong number." I 
said, "I'm not going to answer that 
phone." And after about the 40th ring, 
Mr. President, I finally stumbled down 
in the den and picked up the phone, 
and I said, "Hello." And it was Senator 
LONG. Senator LONG says, "Hey man, 
you weren't asleep, were you?" I said, 
"No, I was standing here waiting for 
you to call me." [Laughter.] He said, 
"Well, I just wanted to tell you, DAVID, 
Senator PACKWOOD has a bill that is a 
good bill, it is a fair bill, and we ought 
to work with him to get it passed." 

I knew then that something was 
about to happen, and it did happen. I 
have never seen a greater bipartisan 
effort, Mr. President, than I have seen 
exemplified in the Senate Finance 
Committee. Today that bipartisanship 
working with Democrats and Republi
cans, liberals and conservatives, has 
made this moment possible. It is an ex
citing moment. I want to thank the 
staff and all of the members of the 
committee. And, once again my appre
ciation to Senator PACKWOOD and Sen
ator LONG for their untiring efforts. 

Several Senators addressed the 
Chair. 

The PRESIDING OFFICER. The 
Senator from uisiana has 2 minutes 
remaining. 

Mr. BENTSEN. Will the Senator 
from Louisiana yield 1 minute to me? 

Mr. LONG. I yield 1 minute to the 
Senator from Texas. 

Mr. BENTSEN. Mr. President, there 
are few men who have served in the 
Senate for as long as my friend from 
Louisiana. I think in the annals of the 
Senate he is No. 3, and for 14 of those 
years the Finance Committee was 
chaired by the distinguished Senator 
from Louisiana. In many ways he ex
emplifies some of the things his leg
endary father did. He always spoke of 
his father as being a revolutionary and 
he was an evolutionary. But he is ex
emplified in the ESOP provisions, in 
what he has tried to do in providing 
greater opportunity for more people 
and in trying to raise the standard of 
living of all of our people. I would say, 
"Governor LONG," I do not know what 
it is that is in store for you, but what
ever it is-Governor LoNG, I mean Sen
ator LoNG-1 wish you well. [Laugh
ter.] 

Mr. LONG. I yield to the Senator 
from Montana. 

The PRESIDING OFFICER. The 
Senator has 1 minute remaining and 
yields to the Senator from Montana. 

Mr. BAUCUS. Mr. President, the 
Senator from Arkansas CMr. PRYOR] 
explained, as the most junior member 
on the Democratic side of the commit
tee, what an exhilarating experience 
the drafting of this bill has been. He 
just recounted the call to his house at 
5:15 in the mornJlg, when the phone 
rang and he was waiting in the den for 
the call from the Senator from Louisi
ana. 

I am not the most junior Democrat 
on the Committee. I am about midlev
el in seniority, so at about 5:30 in the 
morning I also received a telephone 
call from the Senator from Louisiana 
giving me the very same message he 
gave to the Senator from Arkansas. 

That was just one more example of 
Senator LONG'S diligence. I can say 
that without exception in the years I 
have served with the Senator from 
Louisiana, I have not met a Senator 
whom I respect more and whom I will 
miss more after this year passes. 

0 1550 
The Senator from Louisiana has 

shown us not only the complexity of 
tax policy decisions but also the light
er side of life. He does not take him
self too seriously. Too many of us in 
this body do take ourselves too seri
ously. The Senator from Louisiana 
also has a vision. He sees the value of 
finding new ways to make America 
more competitive. He sees the future 
much more clearly than most of us. 

I see that my time is expiring, so I'll 
wind up by saying, "RUSSELL, we will 
miss you very much." 

The PRESIDING OFFICER. The 
Senator from Oregon is recognized for 
10 minutes. 

Mr. PACKWOOD. Mr. President, I 
think it is obvious to everyone now 
that in 10 minutes we are going to 
have a vote, and that vote is going to 
be a victory for America and a 
moment of pride for the Senate-satis· 
faction for the Finance Committee, 
which worked hard on this for so long, 
but mostly a victory for America. For 
any victory, there are many parents. It 
is only def eat that is an orphan. 

I do not know where to start to hand 
out medals to the heroes of this bill. 

DANNY ROSTENKOWSKI: The chair
man of the Ways and Means had 
tough sledding. He had to do it first. 
He had to produce something, and he 
produced a bill that some people liked 
and some people did not like. Never
theless, it was a start. I do not neces
sarily envy the role of one who has to 
go first, plow the territory and make 
some tough decisions that we do not 
have to make. 

President REAGAN: The bill would 
never have passed the House at all 
without the President's letter to the 
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House Members saying, in essence: 
"Folks, I don't like the bill very much. 
If it comes to me this way, I will veto 
it. But please send it on to the Senate 
to see what can be done." 

RussELL LoNG: To me, he will always 
be the ultimate "Mr. Chairman," a 
man who has every right to look over 
BoB DoLE's shoulder, to look over my 
shoulder, but in the end did not. When 
I became chairman, he took me aside 
for about 45 minutes, gave me some 
advice, and said, "BOB, from now on 
you're chairman." And he has stuck 
with me every moment of the way. 

BILL BRADLEY: The Godfather. 
[Laughter.] 
BoB DOLE: In a tough vote he is 

always there. When the vote comes 
out 20 to 0, you think it is a piece of 
cake. But when we had the bill ready 
for markup, we had the first tough 
vote to restore a deduction-IRA's or 
sales tax or something similar. As you 
vote in the Finance Committee, you go 
to the right of the chairman, where 
BoB sits and votes first. On that first 
tough vote, he voted "no." He made a 
comment first: "No." The vote was 9 
to 9. On a tie vote, the motion to re
store this loophole failed. But for BoB 
DOLE, it would have passed. 

HOWARD METZENBAUM: We all kid 
him a lot. But were it not for HOWARD 
on this floor saying "No" on occasion, 
things could be worse. (Laughter.) 
Indeed, he was most helpful to me on 
this floor as we would look over the 
list of potential amendments, 65 to 70 
of them, and decide between us how to 
divide up the objections. 

Nobody likes to be the hair shirt for
ever. It is difficult to object to the 
amendments of close friends who want 
some small provision for the folks 
back home that "never costs any 
money." Sometimes they do cost, how
ever, and you just have to say "No." 

Bill Diefenderfer: My chief of staff, 
who is sitting at my left, who, at the 
bleakest moment, said, "We can do it." 
That bleakest moment was on the first 
bill that I drafted at the request of the 
Members, after meeting with them for 
70 hours, after 36 days of hearings. I 
tried to put into the bill something 
that would satisfy everybody and 
ended up satisfying nobody. 

In vote after vote after vote, we put 
back in $5 billion, $10 billion, $15 bil
lion of loopholes, until finally it got so 
absolutely outrageous that Members 
no longer had any reason to restrain 
themselves. What difference did it 
make if the bill is $300 or $400 billion 
off revenue neutrality? 

At that stage, I exercised the prerog
ative of the chairman to pull the bill 
down. I went to lunch with Bill Die
fenderfer. We looked at each other 
and said, "Why not? Let's give real 
reform a try." 

On a Thursday, I started with a bill 
that had a 27-percent rate. Immediate
ly, six Senators came up to me-Sena-

tors DANFORTH, CHAFEE, WALLOP, MOY
NIHAN, BRADLEY, and MITCHELL-and 
said they wanted to be a part . of the 
effort. They wanted to work on it. I 
thought to myself, if we have 7, count
ing me, out of 20, we have a shot at it. 

From that day onward, on occasion 
joined by Senator BENTSEN, we would 
meet every morning at 8:30 in my 
office, and plan our strategy for the 
committee meeting at 10 o'clock. 

We met Friday, then Monday, Tues
day, Wednesday, Thursday, and 
Friday of the next week. Then, on the 
weekend, on a wonderful, warm day, 
when we should have been golfing or 
gardening, the seven of us met all day 
with our staffs, and hammered out the 
final arrangements, which the follow
ing Tuesday led to a 20 to O vote. 

I am not here going to recap what is 
in the bill. You all know what is there. 
All I can say is "Thanks" to every one 
of you, because this country is in your 
debt. 

The PRESIDING OFFICER. The 
question is on agreeing to the commit
tee amendment. 

Mr. DOLE. Mr. President, I hope we 
might observe the regular order 
during this vote and vote from our 
desks, and I hope the Chair will en
force it. 

The PRESIDING OFFICER. The 
question is on agreeing to the commit
tee substitute. 

The committee substitute was 
agreed to. 

Mr. PACKWOOD. Mr. President, I 
ask for the yeas and nays on final pas
sage. 

The PRESIDING OFFICER. Is 
there a sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 
The PRESIDING OFFICER. The 

question is on the engrossment of the 
amendments and the third reading of 
the bill. 

The amendments were ordered to be 
engrossed and the bill to be read a 
third time. 

The bill was read the third time. 
The PRESIDING OFFICER. The 

bill having been read the third time, 
the question is, "Shall it pass?" On 
this question the yeas and nays have 
been ordered, and the clerk will call 
the roll. 

The assistant legislative clerk called 
the roll. 

The PRESIDING OFFICER <Mr. 
EvANS). The majority leader has re
quested that on this vote all Senators 
vote from their seats. 

The clerk will continue. 
The assistant legislative clerk re

sumed the call of the roll. 
Mr. MOYNIHAN. Mr. President, 

may we have order? 
The PRESIDING OFFICER. The 

Senator's point is well taken. Will Sen
ators please take their seats so the 
reading clerk may identify those wish
ing to vote? 

The majority leader has requested 
that on this vote all Members vote 
from their seats. 

The assistant legislative clerk re
sumed the call of the roll. 

The PRESIDING OFFICER. Will 
Senators please take their seats so the 
clerk can identify the Senators? The 
majority leader has requested that all 
Senators vote from their seats on this 
vote. 

Will the Senate please be in order so 
that Members will have an opportuni
ty to vote? The majority leader has re
quested that on this vote all Members 
vote from their seats. 

The assistant legislative clerk re
sumed and completed the call of the 
roll. 

The PRESIDING OFFICER. Are 
there any other Senators in the Cham
ber who desire to vote? 

The result was announced-yeas 97, 
nays 3, as follows: 

CRollcall Vote No. 148 Leg.] 

YEAS-97 
Abdnor G lenn Metzenbaum 
Andrews Goldwater Mitchell 
Armstrong Gore Moynihan 
Baucus Gorton Murkowski 
Bentsen Gramm Nickles 
Biden Grassley Nunn 
Bingaman Harkin Packwood 
Boren Hart Pell 
Boschwitz Hatch Pressler 
Bradley Hatfield Proxmire 
Bumpers Hawkins Pryor 
Burdick Hecht Quayle 
Byrd Heflin Riegle 
Chafee Heinz Rockefeller 
Chiles Helms Roth 
Cochran Hollings Rudman 
Cohen Humphrey Sar banes 
Cranston Inouye Sasser 
D 'Amato Johnston Simpson 
Da.nforth Kassebaum Specter 
DeConcini Kasten Stafford 
Denton Kennedy Stennis 
Dixon Kerry Stevens 
Dodd Lau ten berg Symms 
Dole Laxalt Thurmond 
Domenici Leahy Trible 
Durenberger Long Wallop 
Eagleton Lugar Warner 
East Mathias Weicker 
Evans Matsunaga Wilson 
Exon Mattingly Zorinsky 
Ford McClure 
Garn McConnell 

NAYS-3 
Levin Melcher Simon 

So the bill, H.R. 3838, as amended, 
was passed. 

0 1610 
Mr. PACKWOOD. Mr. President, I 

move to reconsider the vote by which 
the bill, as amended, was passed. 

Mr. LONG. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. BRADLEY addressed the Chair. 
The PRESIDING OFFICER. The 

Senator from New Jersey. 
Mr. BRADI~Y. Mr. President, 

before we get away from the tax bill 
we just passed, I would like to say 
thank you and recognize a few people. 
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Mr. STENNIS. Mr. President, may 

we have order so we can hear? 
The PRESIDING OFFICER. The 

Senator from Mississippi is correct. 
Will the Senators please clear the 
aisle, retire to your seats, or go to the 
cloakrooms? Will members of the 
staffs please cease conversations as 
long as they are in the Chamber? 

We will not proceed until the Senate 
is in order. 

The Senator from New Jersey. 
Mr. BRADLEY. Mr. President, let 

me say a special thanks to Senator 
PACKWOOD who demonstrated in this 
bill not only leadership but I think he 
demonstrated real generosity, pa
tience, and strength. It is easy for us 
to talk about being generous to each 
other. It is not so easy to be generous 
to each other. 

Senator PACKWOOD, throughout this, 
was incredibly generous to me and for 
that I am deeply in his debt. I express 
appreciation. 

I would also like to thank Senator 
LONG, whose wisdom and counsel was 
indispensible. 

I think there are non-Senators, how
ever, who also deserve a word of praise 
and commendation. 

The joint committee staff, Dave 
Brockway, Randy Weiss, Ben Hartley, 
and the others, were professionals 
throughout this. In very difficult mo
ments they maintained their prof es
sional integrity and kept us on the 
right substantive course. 

I also want to thank Bill Wilkins and 
the entire minority staff of the Fi
nance Committee; Bill Diefenderfer 
and the entire majority staff on the 
Finance Committee. 

I would like to thank Olivia Fondieu 
of the Fair Tax Foundation for her 
creativity and tireless efforts on 
behalf of tax reform. 

I would like to thank Joe Menrick of 
the Urban Institute who has played a 
central role in efforts for tax reform 
since 1981, who shared his ideas, his 
expertise and his time with unstinting 
generosity. 

I would also like to thank two mem
bers of my own personal staff. 

I would like to thank Marcia Aron
off, my chief of staff, who shaped 
much of what brought us to this vote, 
who has done so with enormous work 
effort and real personal modesty. 

0 1630 
Finally, I thank Gina Despres, my 

legislative counsel, whose intelligence 
guided the development of this bill as 
well as the original Bradley-Gephardt, 
and who has lived with this project for 
5 years and done so with intensity and 
commitment. 

It is only because of all of them, as 
well as the Senators who voted, that 
today, we passed this historic piece of 
legislation. 

Mr. METZENBAUM. Two members 
of my staff have spent so much of 

their time and given so much of them
selves in connection with this tax bill 
that I would be remiss if I did not pub
licly acknowledge that any effort I 
made with regard to the tax bill is 
really to their credit. 

David Starr has been working morn
ing, noon, night, weekends, whenever. 
He has probably studied the tax bill as 
much as any Member of this body, in
cluding those who are active on the 
Tax Committee and the Finance Com
mittee staff. I know of no individual 
who has devoted himself more assidu
ously, more energetically, more enthu
siastically to finding what every 
amendment meant, what every provi
sion in the bill meant, even though it 
required some very dull reading of a 
very heavy and lengthy piece of legis
lation. 

Doug Lowenstein, who is my legisla
tive counsel, has equally given of him
self to see to it that we put all of the 
parts together, working to make it a 
coordinated whole, to see to it that 
what David discovered and worked out 
and determined was a problem in the 
tax bill became a joint effort on our 
part, on the part of my entire staff. 

I am very grateful to the two of 
them. Without them, I could not have 
made any effort whatsoever in connec
tion with this legislative effort. 

Dave has been with me a long time. 
So has Doug. Dave has been involved 
with the tax aspects of legislation over 
a period of many years, and I do not 
think there is anybody, any single in
dividual around this body who is staff, 
who can exceed him in his diligence or 
concern. 

I am very grateful to the two of 
them. 

Mr. FORD addressed the Chair. 
The PRESIDING OFFICER. The 

Senator from Kentucky. 
Mr. FORD. Mr. President, would it 

be in order for me to ask unanimous 
consent with regard to any statement 
that might be given by a Senator, that 
the record be held open until the close 
of business today so it may be incorpo
rated with or preceding the passage of 
H.R. 3838? 

The PRESIDING OFFICER. Does 
the Senator make that as a unani
mous-consent request? 

Mr. FORD. I make that as a unani
mous-consent request, Mr. President. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. HART. Mr. President, we have 
just passed a bill that achieves goals 
this Senator has shared and worked 
for throughout his political career. It 
comes as close as we are ever likely to 
come to starting fresh on our national 
financing philosophy. It has been 
overdue for most of our adult lives. 

Twelve years ago, as I traveled my 
State asking Coloradans for their 
votes for the first time, I talked about 
tax reform. I said we needed to rely 
less on high rates and rely more on a 

broad tax base. My platform included 
the elimination of tax shelters and 
writeoffs. It included the equ treat
ment of equal incomes. It called for an 
end to preferential treatment for cap
ital gains, with a corresponding cut in 
the top tax rate. 

It called for an end to shelters for 
those who invest not to produce, but 
to harvest a bumper crop at tax time. 
And it included a minimum tax on cor
porations and wealthy individuals. 

Tax reform was part of my platform 
when I sought reelection in 1980, and 
in the Presidential primaries of 1984. 
When the Bradley-Gephardt tax pro
posal was introduced 1n 1982, this Sen
ator was pleased to e among its co
sponsors. 

But through these dozen years, the 
tax system did not improve. It got 
worse. Public confidence in the income 
tax declined. Once the tax that people 
found fairest, it became the tax people 
found least fair. The tax shelter phe-

. nomenon grew more swollen and ma
lignant. 

So it is a special opportunity for this 
Senator, as he completes his final ses
sion in Congress, to particiate in this 
historic vote. Because it is the best op
portunity any of us has ever had-or 
will ever have-to fulfill a commit
ment to tax reform. 

For the past 3 weeks, much of the 
floor debate has been devoted to the 
bill's details, to its effects on specific 
sectors of the economy, specific indus
tries, and specific groups of taxpayers. 
And that is as it should be. 

This Senator has criticisms of the 
bill as anyone else would have. Noun
dertaking of such magnitude and diffi
culty is susceptible of perfection. No 
such plan could be enacted without 
transitional dislocations. But now that 
we have studied the trees at length, let 
us step back for a moment and admire 
the forest. 

This is not only the most significant 
tax bill but the most effective tax 
reform in more than a generation. It 
blends reform philosophy and practi
cal politics better than virtually 
anyone thought possible. The commit
tee found a way to match substance 
with a quality the Pentagon calls sur
vivability. 

The bill has survived on a f ounda
tion built of highly disparate political 
interests. And the mortar in this con
struction is the simple philosophy of 
lower rates on a broader base. 

This bill demonstrates that we have 
learned a lesson in the past 50 years. 
We have learned that a progressive 
tax structure on paper does not guar
antee a progressive tax system in fact. 
The reality is that as tax rates rise, so 
does the pressure for exclusions, ex
emptions and deductions. 

The rich wind up paying effective 
rates far below the nominal rates and, 
in many cases, below the rates paid by 
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middle-income Americans. The reason 
for this inequity is both simple and 
perverse. As the base that must sup
port the rate structure shrinks, it 
forces high rates still higher-not just 
at the top, but all the way down the 
scale. 

For two generations, this dynamic 
has overwhelmed our best intentions. 
Tax expenditures are now larger than 
any category of spending in the Feder
al budget. Worse yet, the drive for tax 
avoidance distorts the workings of our 
national economy. 

Worst of all, it forces the low-and 
middle-income taxpayer to pay ever 
higher rates of tax while at the same 
time denying them most of the tax 
break benefits. The big rewards 
remain reserved for the rich. So when
ever we reach for higher rates, we risk 
beginning a new game of "narrow-the
ba.se." And the low-and middle-income 
taxpayer winds up with the double 
whammy. 

At a critical stage of the debate on 
this bill, we confronted this dynamic 
once again. 

A well-crafted amendment was of
fered to raise the top rate and give the 
rest of America a better tax cut. But 
when the sponsors raised that top 
rate, they found it necessary to restore 
the differential for capital gains. And 
by so doing, they sacrificed one of the 
prime achievements of the bill. They 
sacrificed the principle of equal treat
ment for equal income. They started 
us back down the old path. 

In rejecting this amendment, the 
Senate did not vote to deny middle
income taxpayers a few hundred dol
lars in their tax cuts. Rather, it voted 
to preserve every taxpayer's right to 
low rates and a broad base. 

But in a larger sense, this amend
ment was no different from any other 
offered in the weeks of floor debate. 
Because votes against these amend
ments have generally not represented 
judgments on the merits of each 
amendment. Rather, they have af
firmed the bill's fundamental value 
and recognized its vulnerability. 

The Senate's resolve has been care
fully tested. We have seen amend
ments ca.st in the most tempting of 
forms. 

The amendment on individual retire
ment accounts, for example, was ca.st 
as a vote for or against retirement sav
ings. The Finance Committee proposal 
actually involved the timing of tax
ation on payments made to IRA's. It 
did not threaten the tax deferral on 
interest accumulating in these ac
counts, which is their greatest value. 

Similarly, the committee's effort to 
preserve the great preponderance of 
value in the state-and-local tax deduc
tion was ca.st as an assault on State 
prerogatives. Though the Finance 
Committee bill left the glass nearly 
full, it was portrayed as nearly empty. 

Again and again, we were tempted to 
add a benefit or delete a discomfort. 
To resist was to pay a political price. 
And yet the countervailing consider
ation in every case was the delicate 
compromise that brought this bill out 
of committee and onto the Senate 
floor. And so the strategy of survival 
was to defend the package as a pack
age. This Senator subscribed to this 
strategy wholeheartedly, Mr. Presi
dent, and voted against every effort to 
alter the bill-regardless of each one's 
individual allure. 

Moreover, this Senator opposed the 
resolutions that told conferees to work 
sweet miracles in conference-but ne
glected to provide a fiscal wand. 

This Senator followed this strategy 
believing that this historic bill could 
still die the death of a thousand cuts. 
And had we let that happen, we would 
have lost the best opportunity for fun
damental tax reform in this era. 

We would have let the trend toward 
corporate tax relief continue, while 
payroll taxes continued to rise. We 
would have allowed the skillful few to 
continue to escape their fair share. 

We would have sentenced more than 
6 million working poor to the prison of 
work without opportunity. We would 
have locked in place the loopholes this 
legislation promises to eliminate. We 
would have preserved the myth of 
paper progressivity-the tax lawyers' 
pasture of plenty. 

We would have settled for a future 
in which investments are misguided by 
taxes and the outstretched palm of 
the Government is the unseen hand of 
economics. 

But the Senate has passed this test, 
Mr. President, and for that we should 
all be grateful. Our immediate thanks 
are owed to the distinguished chair
man and ranking member of the Fi
nance Committee. 

Our enduring thanks are due as well 
to the Senator from New Jersey [Mr. 
BRADLEY] whose long campaign for 
true tax reform has proved that the 
holy grail need not always be a hope
less quest. 

And our thanks are owed to all those 
Americans who have spoken out for a 
better Tax Code, Americans who re
fused the cynical advice that Congress 
would listen only to the well-placed 
few. 

This is a fine day for all of us, Mr. 
President. It is a great plea.sure and 
satisfaction to fulfill this commitment 
and to join in this vote for America's 
future. 

I join in commending the distin
guished chairman of the committee 
[Mr. PACKWOOD], the distinguished mi
nority member [Mr. LoNG] and most of 
all, our good colleague, the Senator 
from New Jersey [Mr. BRADLEY], who 
has worked on this issue for so long 
and so diligently and been so responsi
ble for bringing this vote to us today. 

The PRESIDING OFFICER. The 
Senator from Delaware. 

Mr. BIDEN. Mr. President, I shall be 
very brief. I must say that in the 14 
years I have been on the floor of the 
U.S. Senate, there have been few 
things that have surprised me greatly. 
One has been that Senator PACKWOOD, 
apparently out of his kit bag, over
night, pulled the bill that others had 
been working on in the form that Sen
ator BRADLEY and others had been pro
posing for some time-out of, it 
seemed, thin air. I compliment him for 
that. He is a great legislator. 

I also would like to compliment and, 
quite frankly, reserve the bulk of my 
praise · for my colleague from New 
Jersey. I think all who have followed 
him and watched him play basketball 
now understand why he was as great a 
basketball player and a hall of famer 
and the basketball legend that he is. 
He plays politics just as he played bas
ketball-diligently, relentlessly, tire
lessly. 

If you look at the pure stats, you say 
BRADLEY should not have been a hall 
of famer. If you look at it pur£ly based 
upon size and speed and other qualifi
cations, you say BRADLEY is a good ath
lete, but he is not a hall of famer. But 
every time BRADLEY walked out on the 
court, he was a hall of famer. 

He walked into this Chamber and he 
did exactly what he did when he 
played basketball. He put that piece of 
tape down on the floor, stayed there 
after the gym was closed, with the jan
itor angry because he wanted to turn 
the lights out and go home, and he 
took an extra hundred shots from that 
spot. He took that extra hundred 
shots from that spot looking at the 
basket and he took the extra hundred 
shots looking at the piece of tape and 
not looking at the basket. 

He came out here on the floor of the 
U.S. Senate and kept doing it until he 
got it right. 

I say to my colleagues on both sides 
of the aisle, we have all benefited 
greatly from BILL BRADLEY'S deciding 
to take those great intellectual skills 
of his, which are hall of fame materi
al, and bring about this most signifi
cant piece of legislation that has oc
curred since we passed a constitutional 
anlendment saying there could be a 
Federal income tax. 

I compliment my colleague from the 
State of New Jersey and I hope he 
keeps playing politics. 

Mr. President, this tax reform bill, if 
passed, can shape the economic, social 
and political fabric of America for the 
remainder of this century. 

Millions of Americans today are dis
illusioned by the inequities of the Tax 
Code, which too often favors relatively 
few taxpayers. Many economic ana
lysts also believes that the current tax 
law, with its shelters and loopholes, 
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discourages sound investment and 
alters economic decision.making. 

I agree with them, and that is why I 
am going to vote for final passage of 
this tax reform legislation. On bal
ance, the bill is a good one. It will 
allay many of our concerns about 
today's tax laws, and will also provide 
a firm base on which the economy can 
prosper. 

Americans want a Tax Code that 
broadens the base and lowers the 
rates, leaving more discretion in deci
sonmaking to the individual. They 
want a more equitable Tax Code that 
prevents tax avoidance schemes. They 
want assurances that every American 
is paying a fair share of the cost of 
government. They want to reduce gov
ernment efforts to manage the econo
my through the Tax Code. 

H.R. 3838 meets most tests of good 
tax reform. 

It broadens the base on which the 
income tax is levied. It does that by 
eliminating many provisions in current 
law that skew investment decisions 
and provide tax shelter opportunities. 

It removes 6 million low-income 
Americans from the tax roles. 

It reduces the basic tax rates to en
courage savings and investment. 

It includes minimum tax provisions 
to assure that individuals and corpora
tions can no longer avoid paying taxes. 

The bill, of course, is not perfect. In 
particular, I am concerned that the 
rate structure may not be sufficiently 
progressive. That is why I supported 
the Mitchell amendment to reduce tax 
liabilities of middle- and low-income 
taxpayers. I hope that changes along 
these lines can be made in conference 
with the House of Representatives. 

Yet, on the whole, the bill is a major 
tax reform accomplishment. 

I have been a strong advocate of tax 
reform since I came to the Senate in 
1973. Since that time, I have partici
pated in many such efforts. Unfortu
nately, none of them achieved the 
high degree of reform in this bill. 

Our tax system has now reached the 
point where many Americans have 
given up on it as a fair and effective 
means of financing government. More 
and more Americans, turned off by the 
unfairness of the law, have failed to 
report their full income. Unreported 
income has ballooned. As a result, we 
may be losing $100 billion in tax reve
nues today. 

As it exists today, the income tax 
denies reasonable tax rates to low- and 
middle-income taxpayers, in order to 
preserve tax breaks and low tax liabil
ities for the few. In 1983, 29,800 indi
viduals or couples, earning $250,000 or 
more, paid less than 5 percent of that 
amount in taxes. More than 3,000 of 
these have incomes of over $1 million. 

Of equal concern is the fact that our 
tax system does not even result in 
equal tax liabilities for taxpayers with 
comparable income. Adding insult to 

injury is the fact that the tax law is 
deliberately written to achieve such a 
result. Some taxpayers can shelter 
income and reduce their taxes in per
fectly legal ways, creating gross in
equities in taxation. 

The condition of our Tax Code also 
affects the ability of our economy to 
function efficiently. As it is written 
today, the Tax Code encourages indi
viduals and businesses to be more con
cerned about tax advantage than 
market advantage. This has dulled the 
American competitive edge, at home 
and abroad. Hidden tax benefits re
ceived by some enterprises, but not 
others, have skewed economic decision 
making. These tax benefits constitute 
an unrecognized industrial policy 
which has not worked very well. 

That is not surprising when we have 
a Tax Code that encourages invest
ments to be made largely on tax con
siderations, rather than on the eco
nomics of investing in enterprises that 
create jobs and make the economy 
grow. 

These facts are important at a time 
when we have just had a $150 billion 
trade deficit. They are important 
when unemployment has been stuck 
at around 7 percent for well over 1 
year. They are important at a time 
when there is much speculation about 
the validity of forecasts showing con
tinued economic growth. 

We are on the way to adoption of 
good tax reform legislation. The con
cepts in this bill can restore Ameri
cans' faith in the fairness of the tax 
system. It can free our economy from 
the burden of tax planning and avoid
ance. It is the kind of legislation I had 
hoped we could pass when I first came 
to the Senate. Over the years, I canie 
io wonder whether tax reform was 
really possible. I now believe that it is 
within our grasp. 

PRESIDENT'S SPEECH ON 
CONTRA AID 

Mr. DOLE. Mr. President, this after
noon President Reagan spoke to the 
Nation, urging support for effective 
aid to the freedom fighters in Nicara
gua, the so-called Contras. 

As we all know, the President origi
nally had asked to speak directly to 
the House, because he believes this 
issue is so important to our national 
security. Regrettably, it was impossi
ble to make that arrangement. None
theless, I hope that the Members of 
the House, who will vote on Contra aid 
within the next 24 hours, and all of us 
here in the Senate, who will be back 
on this matter after recess, will ponder 
seriously the President's words. 

The President laid it on the line. 
Nicaragua is going straight down the 
same path that Cuba did. It is being 
turned into a Soviet military base, the 
first one on the mainland of the Amer-
icas. It is becoming-it will become-a 

direct and serious threat to our na
tional security. Maybe not today, 
maybe not next week or month. But 
someday. 

Unless we do something about it. 
We've been debating this issue for 

months, while the noose tightened on 
the democratic forces inside Nicara
gua; while new Russian and Cuban 
arms and advisers arrived; and while 
the Sandinistas stepped up their at
tacks on Honduras and the other 
democratic nations of Central Amer
ica. And I guess we'll keep on debating 
it some more. 

But we're getting close to the 
bottom line. And that bottom line is 
the question the President posed to 
those who doubt the threat from Nica
ragua is real, those who think the 
President is just crying "wolf:" "What 
are the consequences for our country," 
the President asked, "if you are 
wrong?" 

I hope the Members of the House 
will think about that as they vote. I 
hope all of us here will, too. 

Mr. President, I ask that the full 
text of the President's speech be in
cluded in the RECORD. 

There being no objection, the ad
dress was ordered to be printed in the 
RECORD, as follows: 

TEXT OF REMARKS BY THE PRESIDENT IN 
AN ADDRESS TO THE NATION 

My fellow citizens. The matter that brings 
me before you today is a grave one and con
cerns my most solemn duty as President. It 
is the cause of freedom in Central America 
and the national security of the United 
States. Tomorrow the House of Representa· 
tives will debate and vote on this issue. I 
had hoped to speak directly and at this very 
hour to Members of the House of Repre
sentatives on this subject, but was unable to 
do so. Because I feel so strongly about what 
I have to say, I have asked for this time to 
share with you-and Members of the 
House-the message I would have otherwise 
given. 

Nearly forty years ago a Democratic Presi
dent, Harry Truman, went before the Con
gress to warn of another danger to democra
cy, a civil war in a faraway country in which 
many Americans could perceive no national 
security interest. Some of you can remem
ber the world then: Europe lay devastated. 

One by one, the nations of Eastern 
Europe had fallen into Stalin's grip. The 
democratic government of Czechoslovakia 
would soon be overthrown. Turkey was 
threatened, and in Greece, the home of de
mocracy, communist guerrillas, backed by 
the Soviet Union, battled democratic forces 
to decide the Nation's fate. 

Most Americans did not perceive this dis
tant danger. So the opinion polls reflected 
little of the concern that brought Harry 
Truman to the well of the House that day. 
But go he did. And it is worth a moment to 
reflect on what he said. 

In a hushed chamber, Mr. Truman said 
that we had come to a time in history when 
every nation would have to choose between 
two opposing ways of life. One way was 
based on the will of the majority-on free 
institutions and human rights. 

"The second way of life," he said, "is 
based upon the will of a minority forcibly 
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imposed upon the majority. It relies upon 
terror and oppression, &. controlled press 
and radio, fixed elections and the suppres
sion of personal freedoms." 

"I believe," President Truman said, "that 
it must be the policy of the United States to 
support free peoples who are resisting at
tempted subjugation by armed minorities or 
by outside pressures." · 

When Harry Truman spoke, Congress was 
controlled by the Republican Party. But 
that Congress put America's interest first, 
and supported Truman's request for mili
tary aid to Greece and Turkey-just as 4 
years ago Congress put America's interest 
first by supporting my request for military 
aid to defend democracy in El Salvador. 

I speak today in that same spirit of bipar
tisanship. My fellow Americans-and Mem
bers of the House-I need your help. 

I ask first for your help in remembering
remembering our history in Central Amer
ica so we can learn from the mistakes of the 
past. 

Too often in the past, the United States 
failed to identify with the aspirations of the 
people of Central America for freedom ahd 
a better life. Too often our government ap
peared indifferent when democratic values 
were at risk. So, we took the path of least 
resistance-and did nothing. 

Today, however, with American support, 
the tide is turning in Central America. In El 
Salvador, Honduras, Costa Rica-and now in 
Guatemala-freely-elected governments 
offer their people the chance for a better 
future-a future the United States must 
support. 

But there is one tragic, glaring exception 
to that democratic tide-the Communist 
Sandinista government in Nicaragua. It is 
tragic because the United States extended a 
generous hand of friendship to the new rev
olutionary government when it came to 
power in 1979. 

Congress voted $75 million in economic 
aid. The United States helped re-negotiate 
Nicaragua's foreign debt. America offered 
teachers, doctors, and Peace Corps volun
teers to help rebuild the country. But the 
Sandinistas had a different agenda. 

From the very first day, a small clique of 
Communists worked steadily to consolidate 
power and squeeze out their democratic 
allies. 

The democratic trade unionists-who had 
fought Somoza's National Guard in the 
streets-were now told by the Sandinistas 
that the right to strike was illegal and that 
their "revolutionary" duty was to produce 
more for the state. 

The newspaper-La Prensa-whose cour
age and determination had inspired so much 
of the Nicaraguan revolution-found its 
pages censored and suppressed. Violeta Cha
morro-widow of the assassinated editor
soon quit the revolutionary government to 
take up the struggle for democracy again
in the pages of her newspaper. 

The leader of the Catholic Church in 
Nicaragua, Archbishop-now Cardinal
Obando y Bravo, who had negotiated the re
lease of the Sandinista leaders from prison 
during the revolution, was now vilified as a 
traitor by the very men he helped to free. 

Soviet arms and bloc personnel began ar
riving in Nicaragua. With Cuban, East 
German, and Bulgarian advisers at their 
side, the Sandinistas began to build the larg
est standing army in Central American his
tory and to erect all the odious apparatus of 
the modern police state. 

Under the Somoza dictatorship, a single 
facility held all political prisoners. Today 

there are eleven. Eleven prisons in place of 
one. 

The Sandinistas claim to defend Nicara
guan independence. But you and I know the 
truth. The proud people of Nicaragua did 
not rise up against Somoza-and struggle, 
fight, and die-to have Cubans, Russians, 
Bulgarians, East Germans, and North Kore
ans running their prisons, organizing their 
army. censoring their newspapers, and sup
pressing their religious faith. One Nicara
guan nationalist, who fought in the revolu
tion, says: "We are an occupied country 
today." 

I could go on, but I know that even the 
Administration's harshest critics in Con
gress hold n0 brief for Sandinista repres
sion. Indeed, the final verdict has already 
been written by Cardinal Obando himself in 
the Washington Post. Listen carefully to 
the Cardinal's words. 

He says: The idea that the Sandinista 
regime "is a democratic government, legiti
mately constituted, which . . . seeks the 
welfare and peace of the people and enjoys 
the support of the overwhelming majority is 
not true." 

To accept this as true, the Cardinal says, 
"is to ignore the mass exodus of the Miskito 
Indians .. . the departure of tens of thou
sands of Nicaraguan men and women of 
every age, profession, economic status and 
political persuasion ... it is to 
ignore . . . the most terrible violation of 
freedom of the press and of speech in the 
history of our country . . . the expulsion of 
priests and the mass exodus of young people 
eligible for military service." As for the 
Catholic Church in Nicaragua, we have been 
"gagged and bound," the Cardinal says. 

Many brave Nicaraguans have stayed in 
their country despite mounting repression
defying the security police, defying the San
dinista mobs that attack and deface their 
homes. Thousands-peasants, Indians, 
devout Christians, draftees from the Sandi
nista army-have concluded that they must 
take up arms again to fight for the freedom 
they thought they had won in 1979. 

The young men and women of the demo
cratic resistance fight inside Nicaragua 
today in grueling mountain and jungle war
fare. They confront a Soviet-equipped army, 
trained and led by Cuban officers. They 
face murderous helicopter gunships without 
any means of defense. And still they volun
teer. And still their num .. ers grow. 

Who among us would tell these brave 
young men and women-your dream is dead; 
your democratic revolution is over; you will 
never live in the free Nicaragua you fought 
so hard to build? 

The Sandinistas call these freedom fight
ers contras-for counter-revolutionaries. 
But the real counter-revolutionaries are the 
Sandinista commandantes, who betrayed 
the hopes of the Nicaraguan Revolution, 
and sold out their country to the Soviet 
Empire. 

The commandantes even betrayed the 
memory of the Nicaraguan rebel leader San
dino, whose legacy they falsely claim. For 
the real Sandino-because he was a genuine 
nationalist-was opposed to communism. In 
fact, Sandino broke with the Salvadoran 
communist leader, Farbundo Marti, over 
this very issue. 

The true Nicaraguan nationalists are the 
leaders of the Un;ted Nicaraguan Opposi
tion: Arturo Cruz-jailed by Somoza, a 
farmer member of the Sandinista govern
ment; Adolfo Calero-who helped organize a 
strike of businessmen to bring Somoza 
down; and Alfonso Robelo-a social demo-

crat, and once a leader of the revolutionary 
government. 

These good men refused to make any ac
commodation with the Somoza dictatorship. 
Who among us can doubt their commitment 
to bring democracy to Nicaragua? 

So, the Nicaraguan people have chosen to 
fight for their freedom. Now we Americans 
must also choose. 

For you and I and every American has a 
stake in this struggle. Central America is 
vital to our own national security-and the 
Soviet Union knows it. The Soviets take the 
long view but their strategy is clear-to 
dominate the strategic sea lanes and vital 
chokepoints around the world. 

Half of America's imports and exports, in
cluding oil, travels through the area today. 
In a crisis, over half of NATO's supplies 
would pass through this region. And Nicara
gua, just 277 miles from the Panama Canal, 
offers the Soviet Union ports in both the 
Atlantic and Pacific Oceans. 

The Soviet Union already uses Cuba as an 
air and submarine base in the Caribbean. It 
hopes to turn Nicaragua into the first 
Soviet base on the mainland of North Amer
ica. 

If you doubt it, ask yourself: Why have 
the last four Soviet leaders-with a mount
ing economic crisis at home-already invest
ed over a billion dollars and dispatched 
thousands of Soviet bloc advisers into a tiny 
country in Central America? 

I know that no one in Congress wants to 
see Nicaragua become a Soviet military 
base. My friends, I must tell you in all seri
ousness: Nicaragua is becoming a Soviet 
base every day that we debate and debate 
and debate-and do nothing. 

In the 3 months since I last asked the 
House to aid the democratic resistance, four 
military cargo ships have arrived at Nicara
guan ports, this time directly from the 
Soviet Union. Recently we have learned 
that Russian pilots are flying a Soviet A.N.
thirty reconnaissance plane for the Sandi
nittas. 

The Sandinistas claim this is just for 
making civilian maps. Our intelligence serv
ices believe this could be the first time 
Soviet personnel have taken a direct role in 
support of military operations on the main
land of North America. 

Think again how Cuba became a Soviet 
air and naval base. You will see what Nica
ragua will look like if we continue to do 
nothing. Cuba became a Soviet base gradu
ally over many years. There was no single 
dramatic event-once the missile crisis 
passed-that captured the nation's atten
tion. And so it will be with Nicaragua. 

The Sandinistas will widen and deepen an
other port while we debate: is it for commer
cial vessels or Soviet submarines? The San
dinistas will complete another air strip 
while we argue: is it for 707's or Backfire 
Bombers? A Soviet training brigade will 
come to Nicaragua. Half will leave and half 
will stay. And we will debate: are they sol
diers or engineers? 

Eventually, we Americans will have to 
stop arguing among ourselves. We will have 
to confront the reality of a Soviet military 
beachhead inside our defense perimeters
about 500 miles from Mexico. A future 
President and Congress will then face noth
ing but bad choices, followed by worse 
choices. 

My friends in the House, for over 200 
years the security of the United States has 
depended on the safety of unthreatened 
borders, north and south. Do we want to be 
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the first elected leaders in U.S. history to 
put our borders at risk? 

Some of you may say: this is fear-monger
ing. Such a danger to our security will never 
come to pass. Perhaps it won't. But in 
making your decision on my request for aid 
tomorrow, consider this: what are the conse
quences for our country if you are wrong? 

I know some Members of Congress who 
share my concern about Nicaragua have 
honest questions about my request for aid 
to the democratic resistance. Let me try to 
address them. Do the freedom fighters have 
the support of the Nicaraguan people? I 
urge Members of the House to ask their col
league, the Chairman of the House Armed 
Services Committee, who recently visited a 
town in Nicaragua that was a Sandinista 
stronghold during the revolution. He heard 
peasants, trade unionists, farmers, workers, 
students, and shop keepers all call on the 
United States to aid the armed resistance. 

Or listen to the report from Time Maga
zine of Central American scholar, Robert 
Leiken, who once had hopes for the Sandi
nista revolution. He says: "I have gone to a 
number of towns in Nicaragua where I have 
found that the youth are simply not there. I 
ask their parents where they've gone, and 
they say, they've gone off to join the con
tras.'' In Managua, Leiken reports, 250 Nica
raguans stood on a breadline for 3 hours. 
"Who is responsible?" he asked. "The Sandi
nistas are responsible," the people said. 
"The Sandinistas," Leiken concluded, "have 
not only lost support, I think they are de
tested by the population." 

Can the democratic forces win? Consider: 
There are 20 times as many Nicaraguans 
fighting the Sandinista dictatorship today 
as there were Sandinista. fighters a year 
before Somoza fell. This is the largest peas
ant army raised in Latin America in more 
than 50 years. And thousands more are 
waiting to volunteer, if American support 
comes through. 

Some Members of Congress-and I know 
some of you-fear that military aid to the 
democratic resistance will be only the first 
step down the slippery slope toward another 
Vietnam. I know those fears are honest. But 
think where we heard them before. 

Just a few years ago, some argued in Con
gress that U.S. military aid to El Salvador 
would lead inevitably to the involvement of 
U.S. combat troops. But the opposite turned 
out to be true. 

Had the United States failed to provide 
aid then, we might well be facing the final 
Communist takeover of El Salvador, and 
mounting pressures to intervene. Instead
with our aid-the government of El Salva
dor is winning the war-and there is no 
prospect whatever of American military in
volvement. 

El Salvador still faces serious problems 
that require our attention. But democracy 
there is stronger. And both the communist 
guerrillas and the right-wing death squads 
are weaker. And Congress shares credit for 
that accomplishment. 

American aid and training is helping the 
Salvadoran army become a professional 
fighting force, more respectful of human 
rights. With our aid, we can help the Nica
raguan resistance accomplish the same goal. 

I stress this point because I know many 
Members of Congress and many Americans 
are deeply troubled by allegations of abuses 
by elements of the armed resistance. I share 
your concerns. Even though some of those 
charges are Sandinista propaganda, I be
lieve such abuses have occurred in the past. 
And they are intolerable. 

As President, I repeat to you the commit
ments I made to Senator Sam Nunn. As a 
condition of our aid, I will insist on civilian 
control over all military forces; that no 
human rights abuses be tolerated; that any 
financial corruption be rooted out; that 
American aid go only to those committed to 
democratic principles. The United States 
will not permit this democratic revolution to 
be betrayed nor allow a return to the hated 
repression of the Somoza dictatorship. 

The leadership of the United Nicaraguan 
opposition shares these commitments and I 
welcome the appointment of a bipartisan 
congressional commission to help us see 
that they are carried out. 

Some ask: what are the goals of our policy 
toward Nicaragua? They are the goals the 
Nicaraguan people set for themselves in 
1979: democracy, a free economy, and na
tional self-determination. 

Clearly the best way to achieve these 
goals is through a negotiated settlement. No 
humane person wants to see suffering and 
war. 

The leaders of the internal opposition and 
the Catholic Church have asked for dia
logue with the Sandinistas. The leaders of 
the armed resistance have called for a cease
fire and negotiations at any time, in any 
place. We urge the Sandinistas to heed the 
pleas of the Nicaraguan people-for a peace
ful settlement. 

The United States will support any negoti
ated settlement or Contadora Treaty that 
will bring real democracy to Nicaragua. 
What we will not support is a paper agree
ment that sells out the Nicaraguan people's 
right to be free. 

That kind of agreement would be unwor
thy of us as a people. And it would be a false 
bargain. For internal freedom in Nicaragua 
and the security of Central America are in
divisible. A free and democratic Nicaragua 
will pose no threat to its neighbors, or to 
the United States. A communist Nicaragua, 
allied with the Soviet Union, is a permanent 
threat to us all. 

President Azcona of Honduras emphasized 
this point in a recent nationwide address. 
"As long as there is a totalitarian regime [in 
Central America] that has expansionist am
bitions and is supported by an enormous 
military apparatus ... the neighboring 
countries sharing common borders with the 
country that is the source of the protlem, 
will be under constant threat." If you doubt 
his warning, consider this. The Sandinistas 
have already sent two groups of communist 
guerrillas into Honduras. Costa Rican revo
lutionaries are already fighting alongside 
Sandinista troops. 

My friends in the Congress: With democ
racy still a fragile root in Central Arnerica
with Mexico undergoing an economic 
crisis-can we responsibly ignore the long
term danger to American interests posed by 
a communist Nicaragua, backed by the 
Soviet Union, and dedicated-in the words 
of its own leaders-to a "revolution without 
borders"? 

My friends, the only way to bring true 
peace and security to Central America is to 
bring democracy to Nicaragua. And the only 
way to get the Sandinistas to negotiate seri
ously about democracy is to give them no 
other alternative. Seven years of broken 
pledges, betrayals, and lies have taught us 
that. 

That is why the measure the House will 
consider tomorrow-offered I know in good 
faith-which prohibits military aid for at 
least another 3 months-and perhaps for
ever-would be a tragic mistake. It would 

not bring the Sandinistas to the bargaining 
table. Just the opposite. 

The bill, unless amended, would give the 
Sandinistas and the Soviet Union what they 
seek most-time. Time to crush the demo
cratic resistance. Time to consolidate power. 
And it would send a demoralizing message 
to the democratic resistance: that the 
United States is too divided and paralyzed 
to come to their aid in time. 

Recently, I read the words of a leader of 
the internal democratic opposition. What he 
said made me feel ashamed. 

This man has been jailed, his property 
confiscated, and his life threatened by the 
security police. Still he continues to fight. 
He said: "You Americans have the strength, 
the opportunity, but not the will. We want 
to struggle, but it is dangerous to have 
friends like you . . . to be left stranded on 
the landing beaches of the Bay of Pigs. 
Either help us or leave us alone." 

My friends in the House of Representa
tives: I urge you to send a message tomor
row to this brave Nicaraguan-and thou
sands like him. Tell them it is not dangerous 
to have friends like us. Tell them: America 
stands with those who stand in defense of 
freedom. 

When the Senate voted earlier this year 
for military aid, Republicans were joined by 
many Democratic leaders: Bill Bradley of 
New Jersey, Sam Nunn of Georgia, David 
Boren of Oklahoma, Howell Heflin of Ala
bama, Lloyd Bentsen of Texas, Bennett 
Johnston and Russell Long of Louisiana, 
Fritz Hollings of South Carolina, John 
Stennis of Mississippi, and Alan Dixon of Il
linois. Tonight I ask the House for that kind 
of bipartisan support for the amendment to 
be offered tomorrow by Democrats Ike Skel
ton of Missouri and Richard Ray of Geor
gia, and Republicans Mickey Edwards of 
Oklahoma and Rod Chandler of Washing
ton. This bipartisan amendment will provide 
the freedom fighters with what they need
now. 

With that amendment, you also send an
other message to Central America. For de
mocracy there faces many enemies: poverty, 
illiteracy, hunger, and despair. And the 
United States must also stand with the 
people of Central America against these en
emies of democracy. 

That is why-just as Harry Truman fol
lowed his request for military aid to Greece 
and Turkey with the Marshall Plan-I urge 
Congress to support $300 million in new eco
nomic aid to the Central American democra
cies. 

The question before the House is not only 
about the freedom of Nicaragua and the se
curity of the United States, but who we are 
as a people. 

President Kennedy wrote on the day of 
his death that history had called this gen
eration of Americans to be "watchmen on 
the walls of world freedom." A Republican 
President, Abraham Lincoln, said much the 
same thing on the way to his Inauguration 
in 1861. 

Stopping in Philadelphia, Lincoln spoke in 
Independence Hall, where our Declaration 
of Independence was signed. He said far 
more had been achieved in that hall than 
just American independence from Britain. 
Something permanent ... something 
unalterable ... had happened. He called it: 
"hope to the world for all future time." 

Hope to the world for all future time. In 
some way, every man, woman, and child in 
our world is tied to those events in Inde
pendence Hall, to the universal claim to dig
nity, to the belief that all human beings are 
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created equal, that all people have a right to 
be free. 

We Americans have not forgotten our rev
olutionary heritage. But sometimes it takes 
others to remind us of what we ourselves be
lieve. 

Recently, I read the words of a Nicara
guan Bishop, Pablo Vega, who visited Wash
ington a few weeks ago. Somoza called 
Pablo Vega the "communist bishop." Now 
the Sandinistas revile him as the "contra 
bishop." But Pablo Vega is really a humble 
man of God. 

"I am saddened," the good Bishop said, 
"that so many North Americans have a 
vision of democracy that . . . has only to do 
with materialism ... " The Sandinistas 
"speak of human rights as if they were talk
ing of the rights of a child-the right to re
ceive from the bountifulness of the state 
... but even the humblest campesino knows 
what it means to have the right to act." 
"We are defending," Pablo Vega said, "the 
right of man to be." 

Well Reverend Father, we hear you. For 
we Americans believe with you that even 
the humblest campesino has the right to be 
free. My fellow citizens, Members of the 
House: let us not take the path of least re
sistance in Central America again. Let us 
keep faith with these brave people strug
gling for their freedom. Give them, give me, 
your support; and together, let us send this 
message to the world: that America is still a 
beacon of hope, still a light unto the na
tions. A light that casts its glow across the 
land and our continent and even back across 
the centuries-keeping faith with a dream 
of long ago. 

Mr. BYRD addressed the Chair. 
The PRESIDING OFFICER. The 

Democratic leader is recognized. 
AGENDA 

Mr. BYRD. Mr. President, I take the 
floor at this time, with the permission 
of the Chair, to inquire of the distin
guished majority leader as to what the 
program is for the rest of the day, to
morrow, Thursday, and Friday if he 
can tell us at this point. 

Mr. LEAHY. Mr. President, may we 
have order? 

The PRESIDING OFFICER. The 
Senate will be in order to hear the ma
jority leader. 

Will staff members please retire or 
take their places in the rear of the 
Chamber? Will other Senators take 
their seats? Will those leaving the gal
leries please do so as quietly as possi
ble? 

The Democratic leader. 
Mr. DOLE. Will the Senator yield? 
Mr. BYRD. Mr. President, I yield. I 

ask that the Senate be in order. 
The PRESIDING OFFICER. If the 

Senator will suspend, the Senate is not 
in order. 

We cannot continue until the Senate 
is in order. Will those leaving the gal
leries please do so as quickly and qui
etly as possible? 

The Democratic leader has the floor. 
Mr. BYRD. Mr. President, I thank 

the Chair for trying to secure order. 
It is important that the majority 

leader be heard because he will have 
an announcement that will be of im
portance to all Senators. 

Mr. DOLE. Mr. President, will the 
distinguished minority leader yield? 

Mr. BYRD. Yes. I yielded to the ma
jority leader. 

Mr. DOLE. Mr. President, let me 
also thank the Chair. I know it is a dif
ficult time to obtain order. 

Mr. President, we will take up H.R. 
3511, the bank bribery bill to concur 
with an amendment. That will not 
take very long. It will take 2 minutes. 
Then we will take up Calendar No. 
419, H.R. 1483, the Smithsonian bill. 

I understand on that measure the 
distinguished Senator from Nebraska 
[Mr. ExoNJ would like a rollcall vote. 
That will be coming along momentari
ly. Prior to that vote, I hope I am in a 
position to advise whether or not we 
will take up diplomatic security this 
evening. 

I am advised that we cannot take up 
the supplemental appropriations bill 
until tomorrow. That will be up tomor
row. 

0 1620 
It may also be that before the night 

is over we will take up the nomination 
of Daniel Manion, to be a circuit 
judge. If we cannot reach some time 
agreement, I will file cloture on that 
nomination. 

Mr. BYRD. Mr. President, I thank 
the distinguished majority leader. If I 
understand what he has said, there 
will be a rollcall vote yet to occur 
today. 

Mr. DOLE. There will be at least 
one. There could be more than one. I 
would hope we would not be in session 
much after 6:30 or 7 o'clock in any 
event. I think with everyone's coopera
tion, we are still trying to figure out a 
way to complete our work by Thurs
day evening. 

Mr. BYRD. I thank the distin
guished majority leader. 

What time would the distinguished 
majority leader contemplate the 
Senate would come in tomorrow and 
what rollcall votes and in what order 
and how late would tomorrow's session 
continue? 

Mr. DOLE. I would have to make an 
announcement on that a little later. 

Mr. LEAHY. Will the Senator yield? 
Mr. BYRD. I yield. 
Mr. LEAHY. Did the distinguished 

majority leader understand I am not 
asking for a rollcall on the Smithsoni
an bill, and what did the distinguished 
majority leader say about the diplo
matic security bill? 

Mr. DOLE. We will make a determi
nation in the next 30 minutes whether 
we are going to take that up. I under
stand there may be a number of Mem
bers who have a lot of ideas on what 
to do with that bill. We want to take 
another look at it to make certain it is 
in good condition. 

Mr. LEAHY. It might even be in a 
better condition by the time we get 
done with it. 

Mr. BYRD. For the understanding 
of all Senators who did not hear clear
ly, and I will say that I have had diffi
culty in hearing even being this close 
to the majority leader, on what meas
ure does the distinguished majority 
leader anticipate a rollcall vote yet 
today? 

Mr. DOLE. On the Smithsonian bill. 
Mr. BYRD. I am a little confused be

cause I understood the distinguished 
majority leader to say just now, or to 
indicate, that the Senate might not 
take up that measure today. 

Mr. DOLE. No. I was referring to the 
diplomatic security bill we may not 
take up. This one would be the Smith
sonian Institution to plan and con
struct facilities for certain science ac
tivities at the Institution, and for 
other purposes. 

Mr. BYRD. So that measure will be 
up and Senator ExoN wanted the roll
call vote in relation thereto. 

Mr. EXON. That is correct. Will the 
majority leader yield for a question? 

The PRESIDING OFFICER. The 
distinguished majority leader is recog
nized. 

Mr. DOLE. I yield for a question. 
Mr. EXON. A statement first. 
Yes, I have requested a rollcall vote 

on the Smithsonian Institution to plan 
and construct a project. There are 
people who have asked if we can have 
that vote as soon as possible. I believe 
we have agreed to 20 minutes, 10 min
utes to a side, and then go to a vote. 
Would it upset the plans of the major
ity leader if we can take that up next 
and get it out of the way, since we 
know we are going to have a rollcall 
vote, and move that on through? First, 
can we do that? 

Second, the majority leader indicat
ed that we will have a vote tomorrow, 
supposedly, on the supplemental ap
propriations bill. Has the House of 
Representatives passed the supple
mental appropriations bill yet, to the 
leader's knowledge? 

Mr. DOLE. No. We hoped to take it 
up this evening but the House will not 
finish it until late this evening. It will 
not be here until tomorrow. 

Mr. EXON. I thank the majority 
leader. That follows the plan that the 
majority leader gave me last week 
when I asked about taking it up as 
soon as possible. But as of now, if it 
passed the House sometime tonight, it 
will have priority consideration for to
morrow. 

Mr. DOLE. That is correct. 
I have no problem in taking up the 

Smithsonian Institution bill first. 
Mr. BYRD. If I may, I think I am in 

a position to indicate to the majority 
leader that we on this side have 
cleared an agreement to put such 
before the Senate, that there be no 
amendments on the bill but there be 
20 minutes on the bill to be equally di
vided. That is the Smithsonian bill. 
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UNANIMOUS CONSENT 
AGREEMENT-H.R. 1483 

Mr. DOLE. Mr. President, I ask that 
we proceed to Calendar 419, the 
Smithsonian Institution bill; that no 
amendments be in order; that there be 
a period of 20 minutes of debate equal
ly divided on that bill. 

The PRESIDING OFFICER. Is 
there objection? There is a committee 
amendment. 

Mr. DOLE. Except the one reported 
committee amendment. 

The PRESIDING OFFICER. The 
Senate will be in order. Will those Sen
ators conversing please take their 
seats? 

A unanimous-consent request has 
been made. Is there objection? 

Mr. METZENBAUM. What is the 
unanimous-consent request? 

Mr. DOLE. To take up the Smithso
nian Institution bill with 20 minutes 
to be equally divided with no amend
ments other than the committee 
amendment to be in order. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. METZENBAUM. Did the leader 
say he was going to call up a bill relat
ed to bank bribery? 

Mr. DOLE. We were going to, yes. 
Mr. MATHIAS addressed the Chair. 
The PRESIDING OFFICER. The 

Senator from Maryland. 
Mr. MATHIAS. Mr. President, H.R. 

1483 is a construction authorization 
for the Smithsonian Institution. I ask 
that the bill be stated. 

AUTHORIZATION TO PLAN AND 
CONSTRUCT FACILITIES FOR 
SCIENCE ACTIVITIES OF THE 
SMITHSONIAN INSTITUTION 
The PRESIDING OFFICER. The 

clerk will state the bill by title. 
The bill clerk read as follows: 
A bill <H.R. 1483) to authorize the Smith

sonian Institution to plan and construct fa. 
cilities for certain science activities of the 
Institution, and for other purposes. 

The Senate proceeded to consider 
the bill which had been reported from 
the Committee on Rules and Adminis
tration, with an amendment: 

On page 2, line 6, strike "$11,200,000", and 
insert in lieu thereof "$11,100,000". 

So as to make the bill read: 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, That the 
Board of Regents of the Smithsonian Insti· 
tution is authorized to plan and construct 
facilities for the Smithsonian Astrophysical 
Observatory and the Smithsonian Tropical 
Research Institute. 

SEC. 2. Effective October 1, 1986, there is 
authorized to be appropriated to the Board 
of Regents of the Smithsonian Institution: 

<a> $4,500,000 for the Smithsonian Astro
physical Observatory; and 

<b> $11,100,000 for the Smithsonian Tropi
cal Research Institute. 

SEC. 3. Any portion of the sums appropri-
ated to carry out the purposes of this Act 

may be transferred to the General Services 
Administration which, in consultation with 
the Smithsonian Institution, is authorized 
to enter into contracts and take such other 
action, to the extent of the sums so trans
ferred to it, as may be necessary to carry 
out such purposes. 

The amendment was agreed to. 
The amendment was ordered to be 

engrossed, the bill was read the third 
time, and passed. 

The PRESIDING OFFICER. The 
Senator from Maryland is recognized. 

Mr. MATHIAS. Mr. President, there 
is not a lot that needs to be said, not a 
lot that can be said in the 10 minutes. 
I am going to try to summarize very 
quickly the committee report. 

Members who have been devoting 
their minds to taxes for the last 
couple of weeks may not have the 
committee report precisely in the fore
front of their minds, but what we are 
dealing with are two important institu
tions. They are ongoing programs. 
They are in need of some construction 
and some additional facilities. 

Mr. President, H.R. 1483 is a simple 
construction authorization for the 
Smithsonian Institution. There is not 
a lot that needs to be said about this 
bill except to point out that the con
struction is not for new programs, but 
for two important ongoing operations. 
If this bill were for new programs, I 
might think that we might dismiss it 
out of hand as an appropriate re
sponse to Public Law 99-177, otherwise 
known as Gramm-Rudman-Hollings. 
But it is not a new program authoriza
tion. It is to replace existing facilities 
that are unsuitable for the scientific 
research work conducted in them and 
that are unsafe and unsanitary for the 
people who work in them. 

All of this is documented in the No
vember 19, 1985, report from the Com
mittee on Rules and Administration, 
report No. 99-189, but for the benefit 
of Senators who might not have read 
that report recently, I will summarize 
a few points. 

One of the two facilities covered by 
this bill is the Fred Lawrence Whipple 
Observatory in Arizona. The Whipple 
Observatory is located on top of 
Mount Hopkins, 35 miles south of 
Tucson. At that location the Smithso
nian operates s.~veral astronomical 
telescopes, including the multiple 
mirror telescope, the third largest tele
scope in the world and the first of its 
kind. The Whipple Observatory is a 
major astronomical research facility 
and is used by approximately 90 as
tronomers from all over the world for 
a wide variety of research projects 
each year. The construction author
ized by this bill is not to build any ad
ditional telescopes or to start any new 
programs or to increase any existing 
programs. The construction is to re
place the base camp, which is where 
all the administrative and logistical 
support for the observatory takes 
place. The base camp is the base of 

Mount Hopkins because there is not 
enough room at the summit where the 
telescopes are. 

The current base camp is in an aban
doned, 50-year-old school building. 
The school district that owns the 
building wants the Smithsonian to 
move out so they can sell it. The build
ing is too small; its layout hinders 
people in their work; and it is in need 
of repairs and adequate heating, air 
conditioning, and sanitatation facili
ties. The worst problem is that it is 
separated from the mountain by a 
river which is dry much of the year 
but which floods during the rainy 
season and which usually washes out 
the bridge. For the summit to be cut 
off from the the base camp for several 
weeks at a time because of these wash
outs is not unusual. This not only ad
versely affects the work at the summit 
but it also places personnel who may 
be at the summit at such a time in a 
dangerous situation. In the case of 
injury or illness, providing medical 
care would be extremely difficult, if 
not impossible. The new base camp 
will be on the same side of the river as 
the summit. 

I ask unanimous consent to have 
printed in the RECORD a report from 
an onsite visit to the Whipple Observ
atory. 

There being no objection, the report 
was ordered to be printed in the 
RECORD, as follows: 

OBSERVATIONS FROM SITE VISIT TO 
SMITHSONIAN SCIENCE FACILTY IN ARIZONA 

BACKGROUND 

The Fred Lawrence Whipple Observatory 
<FLWO> is a major astronomical facility 
that is used by approximately 90 scientists a 
year for a wide variety of research projects, 
especially for studies of the large-scale 
structure and evolution of the Universe, the 
physics of quasars and active galaxies, the 
structure and history of our own galaxy, 
and the formation and evolution of stars 
and stellar systems. The Observatory is lo
cated atop. Mt. Hopkins, Arizona, and is the 
site of the Multiple Mirror Telescope 
CMMT), built and operated by the Smithso
nian Institution and the University of Arizo
na. The Smithsonian Astrophysical Observ
atory <SAO> also operates two smaller tele
scopes at Mt. Hopkins, for large scale sur
veys and for observations in support of the 
research using the MMT. In addition, there 
is a 10-meter diameter light collector which 
is the most sensitive in the world for 
ground-based searches for high-energy 
gamma rays from celestial sources. 

The MMT together with its instrumenta
tion and computers represents an invest
ment in excess of $10 million, with a corre
sponding value of perhaps $2 million for the 
other telescopes. The support facilities, 
such as the dorms, maintenance, buildings, 
and access roads, cost approximately $5 mil
lion to construct. These figures are esti
mr..tes of the real dollars spent in the actual 
construction years spanning more than a 
decade; the replacement costs in 1984 dol
lars would probably be two or three tilnes 
higher. The annual budget for the oper
ation of the FLWO and the MMT is ap-
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proximately $1.5 million, with roughly two
thirds of this total being for the MMT. 

Operations in support of the FLWO and 
MMT are administered from a base camp, 
presently located in Amado, Arizona. The 
administrative offices are located in an old 
abandoned school building, which is rented 
from the local school district. Maintenance 
of the FLWO fleet of 76 vehicles, mostly ob
tained from government surplus, is carried 
out in open sheds. Storage is mostly out in 
the open. Tour groups are assembled and 
visitors are accommodated in a room of the 
school building. 

LEGISLATIVE REQUEST 

As part of the Smithsonian's Science Fa
cilities funding request, which will be re
introduced early in the 99th Congress, the 
Institution will seek major funds for the 
construction of a new base camp at a new lo
cation, to provide the services required to 
support the scientific operations and accom
modation of visitors and tours as well as for 
access (roads> improvements. 

P.L. 98-73, approved August 11, 1983, pro
vides authority for the purchase of property 
on which to construct a permanent base 
camp. This base camp will serve as the ad
ministrative nexus and logistical support 
area for all activities conducted on the 
mountain. Funding for the purchase, 
$150,000, is included in the budget request 
of the Smithsonian for FY 1985. If this and 
construction authority is approved, the 
Smithsonian would seek an estimated $4.5 
million in construction funds. 

CURRENT BASE CAMP LOCATION 

The FL WO base camp is now located in 
Amado, where for the past 13 years the 
Smithsonian has leased four acres of land; 
two acres owned by the Tubae School Dis
trict and two acres owned by private citi
zens. On the property is an approximately 
half-century old, one story, adobe school 
house and a former teacher's residence, 
both of which have been converted to office 
use. Also on the property are various motor
pool facilities, including repair and mainte
nance bays, storage, trailers, and temporary 
sheds, linked by gravel-surface parking lots 
and driveways. What was originally planned 
as a temporary staging area has gradually 
grown into the administrative and technical 
headquarters for FLWO, as well as the "visi
tor's center" for the general public. 

BASE CAMP FUNCTIONS 

The current base camp houses a 15-person 
support staff with responsibility for: 

1. Maintenance, grading, and snow plow
ing of the 18 mile long, single-lane access 
road to the summit of Mt. Hopkins, and the 
connecting roads and parking areas. 

2. Maintenance of approximately 75 vehi
cles used for transportation of scientists, 
visitors, and supplies between the base camp 
and the mountain. 

3. Maintenance and technical operation of 
three telescopes, their computerized control 
systems, and the astronomical instruments 
used on these telescopes. 

4. Support services for the facilities on the 
mountain and at the base camp, including 
water collection and distribution; telephone 
communications and data network; electri
cal power distribution with emergency 
backup generators; heating and cooling of 
buildings with a total of 74,000 sq. ft. of 
area; and general maintenance of these 
buildings including cleaning services. 

5. Responsibility for all administrative 
functions required for the above activities, 
such as purchasing, fiscal control, secretari-

al services, shipping and receiving, and per
sonnal actions. 

6. A small, informal "visitor's center" is 
maintained. A full-time Public Affairs Spe
cialist is assigned to FLWO, and residents of 
nearby communities serve a.5 volunteer staff 
members greeting visitors, answering tele
phone queries, and responding to mail re
quests for information. Regularly scheduled 
guided bus tours, originating from the base 
camp, are provided to the public nine 
months of the year. 

The current lease that SAO holds for oc
cupancy of the present base camp in Amado 
expires in June, 1987. Any extension to this 
lease would have to be approved by the 
Amado school board. 

The Smithsonian hired a private contrac
tor to develop a master plan for the selec
tion of a new base camp site. Five locations 
were found that could meet FL WO's re
quirements: two are privately owned and 
"for sale"; two are owned by the State and 
are available for lease; and one is on Nation
al Forest Service property and although 
there would be no cost for the land, higher 
development costs would be incurred. 

The Smithsonian expects the operating 
expenses for the new base camp to be about 
the same <$1.5 million/year) as at the 
present base camp. However, a detailed 
analysis of the expected operating expenses 
has not been carried out as yet. Although 
there will be more enclosed space in the new 
buildings, they expect that -the total mainte
nance costs will be approximately the same 
because the buildings will be new. Costs for 
utilities are expected to be somewhat 
higher. If the access road from Amado to 
the base camp is paved, the cost for the 
maintenance of this section of the road will 
be reduced. 

ON-SITE OBSERVATIONS 

Despite may modifications and improve
ments over the years, the current base camp 
at Amado appears to lack adequate facilities 
to support FLWO efficiently, and some of 
the deficiencies constitute safety hazards. 
Moreover, the visual impression of the facil
ity is extremely poor, reflecting badly on 
both the Smithsonian's national reputation 
and the quality of the scientific research 
being carried out on the mountain. 

The architectural layout of the old school
house makes it an awkward office building. 
For example, the lack of an obvious recep
tion area means that business and casual 
visitors seldom know where to turn upon en
tering the building. As a result, public visi
tors frequently interrupt staff members at 
their desks, salesmen wander into staff 
meetings, and tour participants enter re
stricted areas of the motor pool. 

The largest single space <which is about 
the size of our Committee's hearing room) 
in the building now serves as a "common 
room" of multiple purposes; a staff ready 
room, a visitor's center, a theater, a museum 
gift shop, a lunchroom, a classroom, and a 
conference room. This common room is also 
used as a staging area for the bus tours and 
as a display area for the astronomy exhibit 
and public visitors often end up in the 
middle of office traffic flow and meetings. 

The restrooms, which serve the entire 
base camp complex, are inadequate for use 
by large groups, such as tour visitors or gen
eral staff meetings. Neither the restrooms 
nor the building itself are accessible to the 
handicapped. 

High ceilings and poor insulation make 
the schoolhouse difficult and costly to heat 
and cool. In winter, staff often wear jackets 
all day to stay warm and it's overheated 

during the summer months. The inside 
lighting is inadequate despite recent im
provements. 

The roof leaks and the concrete roof caps 
over the adobe walls are cracking. Apparent
ly, the school district does not want to 
invest in major improvements on this prop
erty. 

Also, the lack of a fire alarm or sprinkler 
system is a serious deficiency. The water 
from the base camp well is potable but it is 
not safe to drink in the schoolhouse build
ing due to leaks in the old underground 
plumbing, and bottled water is used. 

At the present base camp the motor pool 
has two open-air service bays with remada
type roofs, and one small enclosed garage. 
Nothing larger than a passenger-cargo van 
can be serviced in that garage. Larger vehi
cles are thus serviced in the open bays, ex
posed to dirt and the extremes of weather. 
All vehicles are washed by hand on an open 
pad. Tires are stored in open sheds, secured 
with a lock and chain. Batteries are stored 
in the open. The motor pool office and most 
of the storage for spare parts are located in 
old trailers. 

RECOMMENDATIONS 

The increased public interest in astrono
my nationwide, combined with interest in 
the pioneering MMT, has created a growing 
demand for access to Mt. Hopkins and a cor
responding need for expanding facilities to 
serve the public. There are several reasons 
that could be argued in favor of meeting 
this need at FLWO. 

The Smithsonian Institution has an ex
plicit responsibility for the diffusion of 
knowledge. Since FLWO is one of the few 
major Smithsonian installations outside of 
Washington, and the only one in the West
ern United States, it is an obvious focal 
point for the general public and other 
groups who perceive it as representative of 
the Smithsonian and a public facility. Also, 
as the MMT has emerged as the principle 
astronomical instrument at Mt. Hopkins, 
the Smithsonian should maintain the visi
bility of its role in this collaboration with 
the University of Arizona. Furthermore, be
cause Mt. Hopkins is located in the Coron
oado National Forest, the Smithsonian has 
a responsibility to respect the multiple-use 
policies of the U.S. Forest Service, which en
courages public access to these lands. 

The present base camp is unable to meet 
the increasing demands placed upon it by 
both the . existing staff, visiting scientists, 
and the public. 

A major reason to build a new base camp 
facility is that there are natural and legal 
limitations ~o the improvements that can be 
made at the present leased site. Federal 
statutes restrict the amount that can be in
vested in permanent improvements to leased 
property, to an amount not to exceed 25 
percent of the first year's lease value, 
spread over the entire lifetime of the lease. 
Since the annual cost of the present lease is 
approximately $12,000, this could be a very 
restrictive limitation. 

In light of the on-site observations previ
ously addressed, the reality surrounding the 
current base camp facility is that it is too 
small, in need of major <and costly) renova
tion, and in some respects it is just unsafe. 

Mr. MATHIAS. The other facility is 
the facility which is operated by the 
Smithsonian Institution as a tropical 
research institute in Panama. 

The Smithsonian Tropical Research 
Institute in Panama is the principal 
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U.S. center for the study of tropical bi
ology. Its buildings date from the 
1920's and 1930's. Many are buildings 
that were built for the military and 
later turned over to the Smithsonian. 
Construction materials used at that 
time have proven very vulnerable to 
the ravages of high humidity and 
insect infestation in that area. Except 
for a new library, the buildings are in
adequate, unsafe and unsanitary, and 
require extensive maintenance. 

I ask unanimous consent to have 
printed in the RECORD at this point a 
report from an onsite visit to the 
Smithsonian Tropical Research Insti
tute. 

There being no objection, the report 
was ordered to be printed in the 
RECORD, as follows: 

DECEMBER 15, 1984. 
Memorandum to: The Honorable Frank An

nunzio, Chairman, House Committee on 
House Administration, and Chairman, 
Joint Committee on the Library. David 
C. Sharman, Staff Director, House Com
mittee on House Administration. 

From: Hilary Lieber, Chief Clerk, Joint 
Committee on the Library. 

Subject: Observations from site visit to the 
Smithsonian Institution's Tropical Re
search Institute in Panama. 

BACKGROUND 
The Smithsonian Tropical Research Insti

tute <STRD is a center for tropical studies 
carried out by the United States and the 
international scientific community. It also 
supports in-house research of a fundamen
tal and outstanding quality and is custodian 
of the largest protected area of tropical 
forest under direct U.S. care. 

Beginning in the 1960's and continuing at 
an ever increasing pace, insights derived 
from experience in the tropics have revolu
tionized the biological sciences. STRI has 
played a decisive role in that development 
as a result of staff research and the produc
tivity of visiting scientists. In addition to 
direct advancement of science, STRI, 
through it's educational programs, has 
played a major role in producing another 
generation of scientists. Students from both 
developed and developing countries have 
benefited from STRI programs. 

Continuing advances in tropical biology 
are essential to the economic and environ
mental health of both the developing and 
developed worlds. Population growth and 
more complex industrial and agricultural 
technologies challenge the capabilities of bi
ological scientists to minimize the onslaught 
of human societies on our environment. 

STRI's current and projected scientific 
and educational programs include the re
search of over two dozen professional staff. 
This core staff is essential to maintain long
term studies that can only be conducted by 
resident scientists. In addition, they are in
strumental in attracting and selecting visit
ing scientists who contribute to the scholar
ly community and the depth of STRI's re
search activities. 

STRI's educational and conservation pro
grams derive from an obligation to train 
young scientists and undertake programs of 
relevance to local needs. Many projects un
derway demonstrate the STRI commitment 
to these obligations: agriculture and public 
health implications of recent invasions of 
Africanized bees; cooperation in the estab
lishment and implementation of the Joint 

Commission on the Environment of the 
Panama Canal Commission; programs of 
training for third-world students h'-1 tropical 
biology; research and educational activities 
designed to examine alternatives to forest 
destruction; and participation in a Trina
tional Commission for the Study of Canal 
Alternatives. Many of these programs 
depend on a fusion of support from the 
Smithsonian Institution with support from 
private foundations. 

STRI's headquarters are located on what 
is called the Tivoli site. There are three ap
parently separate research programs at 
STRl-0) Naos, Pacific Ocean marine biol
ogy and environmental study, (2) Galeta, 
Atlantic Ocean marine biology and environ
mental study, and (3) Barro Colorado 
Island, a moist tropical forest island that 
has been a biological reserve since 1923. 

LEGISLATIVE REQUEST 
As part of the Smithsonian's Science Fa

cilities funding request, which will be re
introduced early in the 99th Congress, the 
Institution will seek major funds for facili
ties development and construction at it's 
Tropical Research Institute. It is expected 
that the request will be about $11 million 
over four fiscal years 0986-1989). 

STRI'S FACILITIES NEEDS/REQUESTS 
A viable scientific establishment is essen

tial to the maintenance of environmental in
tegrity. The Smithsonian espouses, that for 
any institution, the foundations upon which 
scientific advancement depend are the qual
ity of staff and the quality of the physical 
facilities to support that staff. While STRI 
has been able to improve its scientific staff 
in recent years <both numbers and quality), 
efforts to provide commensurate growth in 
physical facilities has been thwarted. The 
Smithsonian claims that physical facilities 
have expanded primarily as a result of in
heritance of buildings from the Panama 
Canal Commission or the Department of 
Defense. Thus, STRI is largely housed in fa
ciliH~s designed for purposes other than 
car ,ring out scientific research. 

The Smithsonian intends to focus on the 
solution of two problems in their plan to im
prove SIRI's facilities. First, the need for fa
cilities to do science <laboratories, offices, 
and conference facilities) and, second, to 
provide the necessary support to insure effi
cient operation and use of scientists' time 
and energy. 

There are four areas Viithin current and 
projected SIRI programs that the Smithso
nian will seek federal funds to design and 
construct new facilities: 

1. Tivoli Site-design and construction of a 
new complex which will consolidate SIRI's 
mainland research facilities at one site in an 
integrated complex with the existing admin
istrative headquarters and a modern library 
facility: construction of outdoor research fa
cilities such as an aviary, insectary, and 
small animal enclosures adjacent to the new 
laboratory: replace the present Ancon Labo
ratory: provide for facilities to support 
modern research such as adequate dark
rooms, chemistry labs, hazardous material 
storage and disposal, and controlled envi
ronment chambers: as well as make a signif
icant political statement of U.S. interest in 
pursuing research on the Isthmus for an in
definite term. 

The Smithsonian envisions the construc
tion of a central conference facility at the 
Tivoli Site capable of accommodating up to 
150 persons, including staff from all of 
SIRI's research facilities as well as visiting 
scientists and other interested groups. 

Funds will also be requested for a work
shop and maintenance building at Tivoli to 
replace the existing shop facility. 

2. Galeta Point-proposed is construction 
of a new laboratory to replace an existing 
building, acquired from the Navy in 1965 as 
surplus. Also, funds will be requested to con
struct a dormitory facility capable of hous
ing up to 15 persons on a self catering basis 
and providing adequate sewage treatment 
and disposal. 

3. Barro Colorado Island <BCD-funds will 
be sought for construction of a new two
story facility which will provide for a kitch
en, dining room, and multi-purpose room to 
replace the wooden frame buildings more 
than 30 years old. A second story would 
allow space for lectures, symposia, and con
ferences which are significant parts of the 
intellectual life at BCI. 

Additional funding will be requested for 
new construction of a central field laborato
ry at BCI. This facility would be a fire-proof 
building which will include individual of
fices and laboratory rooms, computer and 
analytical lab space, provisions for work 
with caged animals, and environmental 
chambers for studies under controlled con
ditions. 

Current estimates for a. request of federal 
funds, for SIRI are as follows: 

Project 
Cost Fiscal 

estimate year 
(millions) aw::ia-

TIVOii lab/Conference ........................ ......................... $7.00 FY '87 
Tivoli Maintenance Facility................. . .................... ...... ~ .80 FY '89 
Galeta lab/ Dorm ............................... 3.50 FY '88 
BC1 Central lab ......................... ..................... ................ 2.90 FY '88 
Bet Kitchen/Dining/Conference Room .......... .67 FY '86 

Total ............................................. . 1 14.87 ................. . 

1 The Smithsonian expects to receive a $4 million grant from the Tupper 
Foondation foc the new TIVOii complex. Thus, subtracting this grant from the 
total, it IS anticipated that the Sm1thS011ian will seek approximately SI l million 
for their Tropical Research Institute in Panama. 

ON-SITE OBSERVATIONS 
1. Tivoli Site-the existing Ancon Labora

tory, built in 1907 as a hospital laboratory, 
is in poor state of repair, lacks modern im
provements and may be uneconomical to re
model to meet STRI's needs. The plumbing 
and wiring appears obsolete and inadequate. 
Also, its hillside location precludes construc
tion of the extensive outdoor animal cage 
and plant-growing facilities required by the 
scientists. Further, parking facilities appear 
inadequate to meet the growing demands 
placed upon the Institute. 

Currently, all seminars, workshops, and 
conferences are conducted in the Ancon 
building where the seating capacity is ex
tremely limited <can accommodate a maxi
mum of 50). 

The maintenance building and machine 
workshop is housed in a surplus Navy build
ing constructed in 1914. Working conditions 
appeared to be substandard and, to a certain 
extent, may fail to meet reasonable safety 
standards for lighting, noise, and dust con
trol. 

2. Galeta Point-current research oper
ations at Galeta are housed in a small build
ing constructed as a temporary structure by 
the U.S. Navy during WW II. The building 
is quite small and appears inappropriate for 
its present use. The sanitary facilities, at 
this facility, are inadequate and lacking a 
sufficient or ecologically-sound sewage dis
posal system. The building is of wood con
struction and poorly insulated. Frequent 
lightening and wind storms cause power 
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outages which often disrupt research and 
computer work. The building is termite in
fested and in need of a new generator. Also, 
there exists only one small room for stor
age. 

The isolation of the Galeta laboratory in
dicates a need for a dormitory facility capa
ble of housing up to 15 persons with ade
quate sewage treatment and disposal. The 
present dorm, built as temporary housing, is 
an old trailer that can sleep four. It is liter
ally falling apart and invested with insects 
and termites. 

3. Barro Colorado Island <BCD-this facil
ity serves as the support and administrative 
base for the principal area of tropical low
land humid forests under custodianship of 
the U.S. It's physical plant contains many 
apparently out-dated wooden buildings 
which are flammable and subject to dete
rioration by fungi and termites. 

At present, meals are served for as many 
as 45 people three times a day. Should cur
rent trends continue, it may be necessary to 
feed as many as 80 people a day. The exist
ing kitchen is more than thirty years old, 
the dining room structure more than fifty, 
and neither seemed to be designed to meet 
modern sanitary standards. 

Since BCI is essentially a field research 
center laboratory needs are not as great or 
as sophisticated as those at STRI's marine 
stations or as planned at the Tivoli site. 
However, with a scientist population of up 
to 35 <resident staff and visiting scientists 
including graduate students>, only about 18 
space assignments are possible and many of 
these appear marginal. Some scientists, in 
residence 24 hours per day for months on 
end, do not have desks to work on. 

Many of the existing plant-growing and 
animal houses, on BCI, are in open spaces 
that allow pests and other creatures to 
enter affecting the research being conduct
ed. Ambient environmental conditions are 
difficult to maintain in such areas. Also, 
growing houses for plants should have po
tential for irrigation which are limited in 
the space currently used. 

RECOMME!iDATIONS 

Based on first-hand observance of some of 
the valuable research being conducted and 
the inefficient, dilapidated, and unsafe con
ditions under which many of these scientists 
must work <and live> it is difficult not to rec
ommend in favor of the Smithsonian's au
thorization request at STRI. 

Furthermore, in most, if not all, instances 
the cost effectiveness of repairing or ren
ovating existing buildings, as opposed to 
constructing new and improved facilities, 
would appear uneconomical. 

Mr. MATHIAS. The total cost for 
both projects is $15.6 million. Of that 
total, $4.5 million is for the base camp 
at the Whipple Observatory, and $11.1 
million is for the Tropical Research 
Institute. 

Mr. President, the condition of the 
facilities at Mount Hopkins and at the 
Tropical Research Institute are a 
hazard to the people who work there 
and an embarrassment to the Smithso
nian Institution and to the U.S. Gov
ernment. They should be replaced 
with adequate structures. I urge Sena
tors to vote for this bill. 

Mr. President, we have one commit
tee amendment which is really only to 
correct a clerical error. 

I .reserve the remainder of my time. 

Mr. EXON addressed the Chair. 
The PRESIDING OFFICER. The 

Senator from Nebraska. 
Who yields time? 
Mr. EXON. Mr. President, I yield 

myself such time as I may need within 
the 10 minutes allotted to this side on 
this measure. 

The PRESIDING OFFICER. With
out objection, the Senator from Ne
braska is recognized. 

Mr. EXON. Mr. President, I have in
sisted that the Senate at least briefly 
consider the pending legislation to au
thorize $15.6 million for the Smithso
nian Institution. I will also insist on a 
rollcall vote on this measure, rather 
than allowing it to pass by unanimous 
consent in a routine fashion. 

I have no particular bone to pick 
with the Smithsonian Institution or 
with the Rules Committee which re
ported this legislation to the Senate 
floor without dissent. Indeed, my Ne
braska constituents and I have en
joyed taking advantage of Smithsoni
an facilities many times. 

I have voted time and time again on 
this floor for the necessary funds to 
continue what they are already doing. 
They are indeed a national treasure. I 
support the Smithsonian endeavors in 
general and in principle. 

This legislation would authorize 
$11.1 million for the Smithsonian 
Tropical Research Institute in 
Panama and $4.5 million for the Fred 
Lawrence Whipple Observatory in Ari
zona in fiscal year 1987. I believe that 
important work goes on at both of 
these facilities. I do not necessarily 
object to the Arizona project but do, 
under today's circumstances, object to 
the nonpriority Panama construction. 

However, Mr. President, these are 
not normal times. Important work is 
also being performed on America's 
farms and ranches, in our cities and all 
over this country. Yet, under the 
Gramm-Rudman law which we are 
just beginning to understand and deal 
with, Government functions are being 
cut indiscriminately. While I did not 
endorse Gramm-Rudman, largely be
cause of the devastating impact it will 
have on American agriculture, it is the 
law now. The deficit must be reduced. 
I certainly agree with that. 

How can the majority, who bought 
the Gramm-Rudman proposal, buy 
this new and additional authorization 
for what I consider nontop-priority 
items? 

D 1640 
How can the deficit be reduced, how 

can we make progress in reducing Fed
eral spending if we pile on additional 
new obligations in future years which 
are not absolutely essential, obliga
tions in future years which are not 
necessary under the basic dictates, as I 
understand them, of Gramm-Rudman? 

I cannot vote for this authorization 
while American farmers, ranchers, and 

main street businessmen and most of 
rural America are having their basic 
social fabric torn apart by a deep de
pression-not a recession, Mr. Presi
dent, a depression. I do not under
stand why we continue to cut these 
kinds of programs while we are adding 
expenditures in the nature of the bill 
we are now considering. 

I only can say that unless we get 
spending under control and make 
some sacrifices, which I think we can 
make on this particular bill, we are 
going to see continued suffering and I 
suspect that the depression which is 
very deep out there in the heartland 
of America right now will continue to 
spread into our cities clear across this 
land. 

In my view, this measure does not 
conform to the priorities we must en
force; that we work diligently to 
reduce the deficit. Given all that is 
happening around us, this legislation 
is not high enough priority in the 
opinion of this Senator. I believe each 
Senator ought to make a similar deci
sion in his or her own mind and cast 
their votes accordingly. 

With that, Mr. President, I reserve 
the remainder of my time. 

To expedite matters, I am ready to 
go to a rollcall vote and at this time I 
ask for a rollcall vote on the measure 
that we are currently considering. 

The PRESIDING OFFICER. Is 
there a sufficient second? There is a 
sufficient second. 

The yeas and nays were ordered. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. MATHIAS. Mr. President, how 

much time do I have? 
The PRESIDING OFFICER. Eight 

minutes and twenty-four seconds. 
Mr. MATHIAS. I yield 2 minutes to 

the Senator from Arizona. 
The PRESIDING OFFICER. The 

Senator from Arizona. 
Mr. GOLDWATER. Mr. President, I 

rise in support of H.R. 1483 which em
bodies a proposal by the board of re
gents of the Smithsonian Institution, 
on which I serve, to take care of sever
al high priority needs in the area of 
upgrading and improving its science 
facilities. Certainly other needs 
remain, such as that of the National 
Air and Space Museum which I hope 
we can deal with later in this session. 

H.R. 1483 authorizes construction of 
a new base camp near Amado, AZ, for 
the Smithsonian Astrophysical Ob
servatory. Because of light pollution in 
the east, its main observing activities 
are done in the clearer skies of Arizo
na atop Mount Hopkins which you can 
see from the airport in Tucson. 

The Fred Lawrence Whipple Observ
atory, which the Smithsonian oper
ates, and the state-of-the-art multiple 
mirror telescope observatory that it 
built and operates jointly with the 
University of Arizona are on the 
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mountain. Their logistical base is a 
dusty, ramshackle set of buildings 
about 20 miles away as the crow flies, 
but about 50 actually because the 
Santa Cruz River keeps flooding out 
its crossings. 

The observatories on the top of 
Mount Hopkins meet the high stand
ards of professionalism and effective
ness that we have come to expect of 
the Smithsonian. Construction of a 
new base camp a little closer to the 
mountain would bring that facility up 
to the same standards, provide better 
service to the scientists, and help visi
tors understand more about astrono
my and its promise for the future. 

Smithsonian astronomers have re
cently published findings that already 
are viewed as the most important in 
astronomy in this decade; namely, 
that the universe has a frothy struc
ture, with galaxies congregated on the 
surfaces of bubbles surrounding large 
empty voids in space. This discovery is 
the key to understanding how our uni
verse has evolved. The facilities on 
Mount Hopkins are being used to 
extend research on the bubble struc
ture, and SAO scientist are world lead
ers in this work. 

Also authorized in H.R. 1483 are lab
oratories and other support structures 
for the Smithsonian's Tropical Re
search Institute in Panama. The 
Smithsonian has been working there 
as long as there has been a canal 
there, and the institute is the primary 
place for U.S. scientists to study tropi
cal biology. 

It is estimated that there are 2.5 mil
lion species of plants and animals in 
the tropics that are unknown to sci
ence. Given the many benefits-in
cluding food, fiber, oils, rubber, and 
pharmaceuticals such an antiinflam
matory drugs and treatment for sever
al kinds of cancers-that have come 
from species that we do know, it is im
portant to learn all that we can about 
the tropics. Basic identification of spe
cies and analysis of them and the proc
esses that effect them is at the heart 
of the work ·of the Smithsonian Tropi
cal Research Institute. 

Unfortunately, its central laboratory 
is in what used to be the morgue of 
the Gorgas Memorial Hospital, and it 
is simply unsuitable for contemporary 
research. One of the projects author
ized by H.R. 1483, is a new central lab
oratory, for which the Institution is 
seeking $3.5 million in its fiscal year 
1987 budget request. The total cost 
will be $7 .5 million, but aware of the 
constraints on the Federal budget, the 
Smithsonian has sought and received 
its largest single gift for science con
struction, $4 million from the Earl S. 
Tupper Foundation for which we all 
are grateful. 

Mr. President, the total of the funds 
authorized by H.R. 1483 is $15.6 mil
lion, of which only $3.5 million is now 
before the appropriations committee. 

The other funding will be sought in 
future fiscal years; of course, I hope 
that the base camp will be next. These 
are very small sums of money in the 
context of our overall budget, but they 
will support work in basic science that 
holds the prospect of long-term bene
fit for large numbers of people. 

In summary, Mr. President, there 
are some things that my friend from 
Nebraska does not understand. The as
trophysical observatory, being built in 
the southern part of my State, is being 
built not with public funds but with 
private funds. But we do need money 
to prepare a road to get to the site, 
which is almost 9,000 feet above sea 
level. We have to cross the Santa Cruz 
River, which is one of those unusual 
rivers we have out in Arizona that nor
mally has no water in it but when it 
has water in it, it is a pretty big, roar
ing spring and difficult to get across. 

The camp down in Panama is the 
only facility we have to study tropical 
birds, insects, and animals. I have been 
down there myself. I had a feeling 
about it like my friend from Nebraska 
has until I visited it, and I think it is a 
great asset for our country and for the 
Smithsonian Institute. 

We sometimes ignore just what the 
Smithsonian means to Washington. 
We have more visitors to the Air and 
Space Museum every year than any 
museum in the world. In fact, it is not 
going to be long until we have to have 
reservations to go through that facili
ty. 

Although not in this legislation, we 
will probably have to deal with Virgin
ia, if the National Airport-Dulles Air
port move is successful, for space 
there to move from Silver Hill the fa
cilities at which we make all of our 
used aircraft, even from World War 
I-one of the most interesting facili
ties which the Smithsonian has which 
is sorely in need of additional space, 
and we are going to try to finance that 
out of the private sector. 

So, Mr. President, I can certainly un
derstand the feeling of my friend from 
Nebraska. I know he is very deter
mined that we not spend money we do 
not need to spend, and I am right with 
him on that. But this is a facility that 
I think requires our help. 

Mr. EXON. Mr. President, I yield 
what remaining time I have to myself. 

Mr. President, how much time do I 
have remaining? 

The PRESIDING OFFICER. Six 
minutes remaining. 

Mr. EXON. I agree completely with 
my friend from Arizona. As I said in 
my remarks, I do not necessarily 
object to the project in Arizona. I wish 
it were a separate project so I could 
vote for it. If the leaders of the meas
ure would care to divide the issue, I 
would vote for the Arizona portion of 
the project and against the further in-
vestment in Panama. 

I remind my colleagues that, under a 
treaty arrangement which was passed 
by this body, the United States of 
America in the foreseeable future is 
going to give up its rights in Panama. 

My research into this activity indi
cates that in this particular case this 
proposal will remain somewhat similar 
to the arrangement that we have in 
other countries, with U.S. ownership 
of our mission there and the diplomat
ic housing and the Embassy itself. But 
still I think it remains that in the very 
near future the money we are spend
ing in Panama will be an island in and 
of itself, and, while I agree that impor
tant work is going on down there, it is 
my interpretation the work is not of 
sufficient priority that we should get 
ourselves further in a hole with new 
spending. 

Mr. President, I reserve the remain
der of my time. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. MATHIAS. Mr. President, I 
yield 2 minutes to the Senator from 
Massachusetts. 

The PRESIDING OFFICER. The 
Senator from Massachusetts. 

Mr. KERRY. Mr. President, the 
pending le,gislation, H.R. 1483, author
izes construction of a small but signifi
cant facility which, although located 
in Arizona, has its administrative and 
operational center in Cambridge, MA. 
The measure also provides authority 
for construction of a tropical biology 
research and education center in 
Panama to focus more intensively on 
the crucial international problem of 
deforestation in the tropics. 

The first of these projects is de
signed to support the field activities of 
the long and unusually fruitful rela
tionship between the Smithsonian In
stitution's Astrophysical Observatory 
CSAOJ and the Harvard College Ob
servatory which began in 1955 when 
SAO moved its headquarters to Cam
bridge. It became an active partner 
with Harvard in an expanded and in
novative program of research that 
would tap the potential of Earth satel
lites and space age technology. The 
two observatories shared staff and re
sources to pioneer studies of solar and 
stellar phenomena, the design of orbit
ing observatories, the tracking of sat
ellites, and the application of comput
ers to problems of astrophysics. In ad
dition, the presence of SAO at Cam
bridge bolstered both the teaching and 
research opportun ities available to 
Harvard's students. 

The informal arrangement between 
the two organizations was formalized 
and strengthened in 1973 with the cre
ation of the joint Harvard-Smithsoni
an Center for Astrophysics under a 
single director. Today, the CFA's com
bined staff of 140 scientists makes it 
one of the world's largest organiza-
tions devoted to astronomy. Its investi-



June 24, 1986 CONGRESSIONAL RECORD-SENA TE 15093 
gations touch almost every major 
topic in modern astronomy: atomic 
and molecular physics, high-energy 
physics, optical infrared astronomy, 
planetary sciences, radio and geoas
tronomy, solar and stellar physics, and 
theoretical physics. In many of these 
fields, the Center of Astrophysics is 
the recognized world leader. The possi
bilities for pursuing joint projects, for 
sharing expertise, and for encouraging 
interdisciplinary cross-fertilization is 
unique in American physical science. 

In describing the Harvard/Smithso
nian center the 1976 edition of U.S. 
Observatories: A Directory and Travel 
Guide said that the: 

Two names belong together ... they have 
meant flexibility, enterprise, international 
connections, an appreciation for the public 
interest in astronomy, a certain amount of 
crankiness, an indulgence toward amateurs, 
initiative in undertaking projects of doubt· 
ful outcome, appreciation of the personal 
history of scientists and the peculiar histo
ries of scientific institutions, sophisticated 
naivete, hospitality toward women scien
tists, and a genius for organization. In read
ing book-length histories of both institu
tions and in studying their current under
takings, one becomes aware that they dis
play simultaneously the virtues of youth 
and old age, without the vices of either. 

The Smithsonian Astrophysical Ob
servatory is the oldest of the Institu
tion's research undertakings, and is 
rooted in the "programme" adopted 
for the Institution by its first Secre
tary, the physicist Joseph Henry, and 
continued by successors. It was formal
ly established in 1890 under Samuel P. 
Langley, the third Secretary. 

However, an observatory had been 
perceived long before that as a possi
ble application for the funds derived 
from the Smithson bequest. John 
Quincy Adams, having returned to the 
House of Representatives in the late 
1830's after serving as the Nation's 
sixth President, shepherded the legis
lation that created the Smithsonian 
through the Congress. Aware of the 
accomplishments of the Greenwich 
Observatory, Adams thought that 
such a "lighthouse of the skies" would 
best fulfill Mr. Smithson's testamenta
ry mandate for "the increase and dif
fusion of knowledge among men. 

Thus, the small base camp, author
ized by H.R. 1483 for construction in 
the Arizona desert, has a long and ele
gant history that originated in 18th 
century British science and in the 
minds of the men who created this 
Nation. 

The other facilities authorized-for 
the Tropical Research Institute in 
Panama-are creatures of the 20th 
century with a history that begins in 
the miracle and the marvel of the 
canal itself. When Gatun Lake was 
created for the canal, Barro Colorado 
Island was created as well. Declared a 
reserve by the Canal Zone governor in 
1923, the island was administered by a 
board of directors that included the 

Smithsonian until 1940 when it 
became an independent agency of the 
U.S. Government. In 1946 it was trans
ferred to the Institution, and in 1966, 
by action of the Smithsonian's Board 
of Regents, Barro Colorado became 
the nucleus of the Smithsonian Tropi
cal Research Institute [STRIJ the pri
mary Western Hemisphere center for 
research on the tropics. In addition to 
the terrestrial and freshwater labora
tories at Barro Colorado, STRI has 
marine laboratories on both the Atlan
tic and Pacific coasts of the isthmus; 
H.R. 1483 would authorize the con
struction of a new central laboratory 
adjacent to its administrative head
quarters in Panama City. 

Funding of $3.5 million has been re
quested by the Smithsonian for fiscal 
year 1987 to construct and equip the 
new laboratory, but this represents 
less than half of the total cost. The re
maining $4 million has been made 
available by the family of Earl 
Tupper, many members of which 
reside in Massachusetts. Their gener
osity, which embodies the largest 
single gift for science research facility 
construction at the Smithsonian, is a 
significant standard for public/private 
partnership; they do all of us honor by 
their spirit and by their leadership. 

In conclusion, Mr. President I must 
address the issue that is on many 
minds, the concern for the political cli
mate in Panama. Obviously, we are all 
deeply concerned about recent reports; 
no one of us can know where they may 
lead. That concern, however, should 
not be used as a reason to vote against 
this measure or to otherwise short cir
cuit the construction of a modest but 
necessary laboratory whose sole pur
pose is the acquisition of knowledge 
and understanding about fundamental 
biological processes in the tropics. 

Rather, we should find hope and 
confidence in the history of the 
Smithsonian Institution in Panama 
across more than six decades operat
ing with a variety of people, parties, 
and institutions. The international 
language of science and the knowledge 
that reaches beyond geography and 
ethnicity to benefit all of mankind are 
surely more stable and enduring than 
merely temporal politics and personal
ities. 

Mr. President, in conclusion, I rise to 
support this legislation. The Smithso
nian Institution's Astrophysical Ob
servatory has long had a very impor
tant relationship with Harvard Univer
sity and Harvard College Observatory 
working jointly. It is our belief that 
they provided extremely important re
search and breakthroughs in the area 
of solar and stellar phenomena as well 
as in the design of orbiting observa
tories, tracking of satellites, the appli
cation of computers, and the problems 
of astrophysics. 

0 1650 
We believe it has also enhanced 

teaching as well ns learning opportuni
ties in a significant manner. 

In addition, for those who are con
cerned about the issue of Panama, it is 
our conviction that the biological re'
search and education for which funds 
are provided under this bill would 
permit us to much more extensively 
and importantly focus on the interna
tional problem of deforestation in the 
tropics, which will benefit greatly not 
only those countries there but us, as 
well. 

I think this legislation is a very im
portant continuation of an important 
process on scientific research which 
cannot, under Gramm-Rudman or any 
other excuse, be cut back. 

So I strongly urge my colleagues to 
support this measure. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. MATHIAS. Mr. President, I 
yield 1 minute to the Senator from 
New York. 

Mr. MOYNIHAN. Mr. President, I 
support this measure. This research 
center has carried out extraordinary 
work in the canal for what is now, I 
believe, some six decades, in a combi
nation of biological concern with indi
viduals, with the flora and fauna of 
the area. 

The Senator from Massachusetts 
mentioned deforestation. There are 
few ornaments of our overseas re
search activities as important as those 
the Smithsonian has carried out. It is 
in its third generation of scholars, and 
it should continue. 

Mr. MATHIAS. Mr. President, I 
yield myself such time as I may re
quire. 

The PRESIDING OFFICER. The 
Senator has 2 minutes and 30 seconds 
remaining. 

Mr. MATHIAS. Mr. President, it 
might be more to the point of the ob
jection of the Senator from Nebraska 
if this were a new program. In fact, it 
is an ongoing program of great impor
tance. This is an ongoing program of 
research into tropical diseases, and the 
conditions under which the· work is 
being carried on today are unsafe, un
sanitary, and unsatisfactory. We are 
trying to put this on a businesslike 
basis. 

The Senator from Nebraska will be 
comforted by the fact that $4 million 
will be contributed by the Tupper 
Foundation to supplement this $11 
million. So there is, as in the case of 
Arizona, a substantial contribution 
from the private sector. 

If you really want to economize in 
the field of health, you keep people 
out of the hospital. You do not put 
them in the hospital and try to run 
the hospital cheaper. You keep them 
out of the hospital. That is what we 
are trying to do in the Tropical Dis-
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ease Research Center. We are trying 
to reduce the overall cost of health 
care by providing the kind of research 
which will keep the people out of the 
hospital, keep them healthy, keep 
them working, keep them on the job. 
That is the real economy in health 
care, and that is the object of this fa
cility. 

Mr. President, I hope that the 
Senate will support this legislation for 
these very important scientific facili
ties. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. EXON. Mr. President, I am pre
pared to go to a vote on this, and at 
the conclusion of these remarks, I will 
be glad to yield back the remainder of 
my time, if any remains. 

The basic theme here is that I think 
I understand the need for this work. It 
comes down simply to a matter of pri
ority. 

If this were an appropriation bill 
rather than an authorization bill, 
meaning that if this is passed and if it 
goes to the Appropriations Committee 
and that appropriation bill comes back 
to us, then, if and when we get a 
budget bill passed, there would have to 
be an offset, as I understand it, from 
some other program to remain within 
the guidelines of Gramm-Rudman. 

So, as necessary as this might be, I 
firmly believe that the dictates of 
Gramm-Rudman make these kinds of 
things untenable. I cannot understand 
how, in good conscience, most of the 
Members who voted for Gramm
Rudman could support this measure, 
which, under any normal circum
stances is an add on. 

Mr. President, as soon as the other 
side yields back their time, I would ap
preciate the Chair considering my 
time being yielded back, and we can go 
to a rollcall vote, so far as I am con
cerned. 
e Mr. DECONCINI. Mr. President, I 
rise in support of H.R. 1483, a bill to 
authorize the construction of scientific 
research facilities for the Smithsonian 
Institution. One of the two facilities 
authorized by this bill is the Fred Law
rence Whipple Observatory southwest 
of Tucson, AZ. The University of Ari
zona and the Smithsonian have joined 
together in this endeavor, and it is im
pressive. 

Among the instruments on Mount 
Hopkins is the multimirror telescope 
[MMT]. To call the MMT pioneering 
would not even begin to describe the 
new vision that the MMT has offered 
us of our universe. The scientists at 
the Whipple Observatory deserve our 
commendation. 

This bill provides for no new pro
grams, but rather allows for the con
struction of a new base camp at the 
base of Mount Hopkins. For those of 
us who have visited the site, the need 
is unquestionable. 

I urge my colleagues to support this 
bill. The work of the Smithsonian, and 
especially that done at the Whipple 
Observatory, is important and expands 
our understanding of ourselves and 
the worlds around us.e 

Mr. MATHIAS. Mr. President, 
unless the Senator from Kentucky 
wishes to speak, I yield back the re
mainder of the time on this side. 

The PRESIDING OFFICER. Time 
has been yielded back on both sides. 

The quest.ion is on agreeing to the 
committee amendment. 

The committee amendment was 
agreed to. 

The PRESIDING OFFICER. The 
question is on the engrossment of the 
amendment and third reading of the 
bill. 

The amendment was ordered to be 
engrossed and the bill to be read a 
third time. 

The bill was read the third time. 
The PRESIDING OFFICER. The 

bill having been read the third time, 
the question is, Shall it pass? On this 
question the yeas and nays have been 
ordered, and the clerk will call the 
roll. 

The legislative clerk called the roll. 
The PRESIDING OFFICER. Are 

there any other Senators in the Cham
ber who desire to vote? 

The result was announced-yeas 87, 
nays 13, as follows: 

CRollcall Vote No. 149 Leg.] 

YEAS-87 
Abdnor Garn McConnell 
Andrews Glenn Melcher 
Armstrong G!'!dwater Metzenbaum 
Baucus Gore Mitchell 
Bentsen Gorton Moynihan 
Biden Gramm Murkowski 
Bingaman Harkin Nunn 
Boren Hart P".ckwood 
Boschwitz Hatch Pell 
Bradley Hatfield Pressler 
Bumpers Hecht Pryor 
Burdick Heinz Quayle 
Chafee Hollings Riegle 
Chiles Humphrey Rockefeller 
Cochran Inouye Roth 
Cohen Johnston Rudman 
Cranston Kassebaum Sar banes 
D'Amato Kasten Simon 
Danforth Kennedy Simpson 
DeConcini Kerry Specter 
Denton Lautenberg Stafford 
Dodd Laxalt Stennis 
Dole Leahy Stevens 
Domenici Levin Symrns 
Duren berger Long Thurmond 
Eagleton Lugar Trible 
East Mathias Warner 
Evans Matsunaga Weicker 
Ford McClure Wilson 

NAYS-13 
Byrd Heflin Sasser 
Dixon Helms Wallop 
Exon Mattingly Zorinsk~ 
Grassley Nickles 
Hawkins Proxmire 

So the bill <H.R. 1483), as amended, 
was passed. 

0 1720 
Mr. MATHIAS. Mr. President, I 

move to reconsider the vote by which 
the bill was passed. 

Mr. DOLE. Mr. President, I move to 
lay that motion on the table. 

The motion to lay on the table was 
agreed to. 

BRIBERY AND RELATED 
OFFENSES 

Mr. DOLE. Mr. President, I ask that 
the Chair lay before the Senate a mes
sage from the House of Representa
tives on H.R. 3511. 

The PRESIDING OFFICER laid 
before the Senate the following mes
sage from the House of Representa
tives: 

Resolved, That the House agree to the 
amendments of the Senate numbered 1 and 
2 to the bill <H.R. 3511> entitled "An Act to 
amend title 18, United States Code, with re
spect to certain bribery and related of· 
fenses.". 

Resolved, That the House agree to the 
amendment of the Senate numbered 3 to 
the aforesaid bill with the following amend
ment: 

In lieu of the matter inserted by said 
amendment, insert: 

"Cd> The Department of Justice, after con
sulting with each Federal agency that regu
lates a financial institution, shall issue a 
uniform set of guidelines that describe con· 
duct that the Department of Justice will 
prosecute under this section, and shall make 
such guidelines available to the public.". 

Mr. DOLE. Mr. President, I move 
the Senate concur in the House 
amendments with a further amend
ment, which Senator METZENBAUM will 
send to the desk. 

The PRESIDING OFFICER. The 
Senator from Ohio. 

AMENDMENT NO. 21 71 

(Purpose: To amend provisions concerning 
guidelines for Bank Bribery Amendments 
Act of 1985) 

Mr. METZENBAUM. Mr. President, 
I send an amendment to the desk on 
behalf of myself, Mr. THURMOND, and 
Mr. DECONCINI and ask for its immedi
ate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The legislative clerk read as follows: 
The Senator from Ohio [Mr. METz

ENBAUM], for himself, Mr. THURMOND, and 
Mr. DECONCINI proposes an amendment 
numbered 2171. 

Mr. METZENBAUM. Mr. President, 
I ask unanimous consent that further 
reading of the amendment be dis
pensed with. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

The amendment is as follows: 
In lieu of the matter proposed to be in

serted by the House amendment, insert the 
following: 

"(d) Federal agencies with responsibility 
for regulating a financial institution shall 
jointly establish such guidelines as are ap
propriate to assist an officer, director, em· 
ployee, agent, or attorney of a financial in
stitution to comply with this section. Such 
agencies shall make such guidelines avail· 
able to the public.". 



June 24, 1986 CONGRESSIONAL RECORD-SENATE 15095 
Mr. METZENBAUM. Mr. President, 

this amendment revises the language 
concerning guidelines for violations of 
this act which was added by the House 
of Representatives. I have every ex
pectation that the language added by 
our amendment will resolve this issue 
and that it is acceptable to the House. 

This amendment provides that 
guidelines be issued to assist the bank
ing industry in complying with the 
prohibition on bank bribery. Bank 
bribery is a serious offense. Congress 
has chosen to provide stiff penalties 
for bank bribery because of the con
cern that people who unfairly influ
ence bank officials will get pref erred 
treatment. They may receive pref eren
tial interest rates, breaks on def erred 
payment schedules, easier collateral 
requirements, the list goes on and on. 
This kind of conduct not only is unfair 
to other banking customers, it under
mines the financial stability and integ
rity of the banking system. 

The bill makes certain revisions in 
the definition of bank bribery as 
passed by Congress in 1984. I support 
the basic purpose of the bill. However, 
during discussions with members of 
the industry and others it became 
clear to me that it would be useful for 
guidance to be given to the thousands 
of persons who must comply with this 
section. Many questions have been 
raised as to what conduct would vio
late this section. For example, con
cerns have been raised as to whether a 
small gratuity, a meal, or something 
else of limited value given by a bank 
customer to a bank official would vio
late this section. The members of the 
banking industry deserve to know 
what is expected of them. Those who 
deal with banks deserve to know what 
kind of conduct crosses the line from 
acceptable business behavior to crimi
nal bank bribery. The purpose of the 
amendment is to insure that the lines 
are as clear as possible. 

This amendment provides that the 
guidelines are to be issued by the 
banking regulatory agencies. These 
agencies are in a position to provide 
guidance as to what conduct would 
raise serious questions under this sec
tion. The banking agencies, after con
sultation with the industry and others, 
should use their expertise to develop 
guidelines for use by persons within 
the banking industry and persons out
side the industry who deal with finan
cial institutions. 

In any criminal case under this sec
tion, the Government would have to 
prove all the elements of the offense, 
including the required showing of 
intent. The guidelines contemplated 
by this amendment do not modify 
these requirements. Instead, they will 
help the banking industry identify sit
uations where a corrupt motive or 
intent to influence or reward may be 
inf erred. A number of factors, such as 
the value of something transferred, 

the covert nature of the transfer, the 
relationship between the transferor 
and the trans! eree, the relationship of 
the transfer to a particular transac
tion, and any effect of the transfer on 
terms of a transaction are all factors 
that may be appropriately included in 
the guidelines. 

The language of the bill that origi
nally passed the Senate included an 
express statement regarding the ad
missibility of evidence regarding com
pliance with the guidelines. The lan
guage of this amendment contains no 
express statement regarding admissi
bility because the relevance of the 
guidelines may differ in particular sit
uations. However, the absence of an 
express statement regarding admissi
bility should not be taken to mean 
that the guidelines themselves as well 
as compliance with the guidelines, 
with or without knowledge of them, 
are not relevant facts to be considered 
in particular cases. Rather, the stand
ard rules of evidence will apply to the 
use of these facts as evidence in any 
criminal proceeding. 

Mr. President, I am confident that 
this amendment will promote a fairer 
and more equitable banking system. It 
will give the banking industry some 
guidance as to the rules it must live 
by. 

Mr. THURMOND. Mr. President, I 
am pleased to have joined Senator 
METZENBAUM in drafting and now in of
fering this amendment. 

The issue of promulgation of guide
lines to accompany the Bank Bribery 
Amendments Act of 1985; whether 
such guidelines are needed; who might 
promulgate them; and what, if any, 
impact they should have, has been a 
subject of concern to Members of Con
gress, the administration, financial in
stitutions and others. A letter from 
the Department of Justice dated May 
15, 1986, expresses some of the con
cerns involved with any such guide
lines. I ask unanimous consent that 
the letter be inserted into the RECORD. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF LEGISLATIVE AND 

INTERGOVERNMENTAL AFFAIRS, 
Washington, DC, May 15, 1986. 

Re: Bank Bribery, H.R. 3511 
Hon. HOWARD M. METZENBAUM, 
U.S. Senate, 
Washington, DC 

DEAR SENATOR METZENBAUM: This letter is 
in response to a request from a member of 
your staff regarding amendments to the 
bank bribery statt~~. 18 U.S.C. 215. Your in
quiry concerns an amendment which re
quires the Department of Justice to issue 
guidelines describing the kinds of activity 
the Department will prosecute under the 
statute. 

Current law, passed as part of the Com
prehensive Crime Control Act of 1984, 
makes it a felony for anyone "in connection 
with bank business" to offer or give to a 
bank official <or for the bank official to so-

• 

licit or receive> "anything of value" other 
than what is given or offered to the bank 
itself. On October 29, 1985, the House of 
Representatives passed H.R. 3511 which 
would amend current law by requiring that 
the thing of value must be either "corrupt
ly" offered or received with the intent to 
"influence or reward" a bank employee or 
officer in his "official action." 

On February 4, 1986, the Senate passed 
H.R. 3511 with three amendments. The first 
two amendments, which the Department of 
Justice endorsed, addressed a technical flaw 
in H.R. 3511. The third amendment, howev
er, provides an entirely new feature to a 
criminal statute and reads as follows: 

The Justice Department shall consult 
with the Federal regulatory agencies with 
responsibility for regulating financial insti
tutions as defined in this Act in order to es
tablish a unified set of guidelines for identi
fying conduct which is prohibited by this 
section. The Department and such regula
tory agencies shall make such guidelines 
available to the public. Compliance or non
compliance with the standards contained in 
such Act shall be relevant but not disposi
tive in determining whether a violation of 
this section has occurred. 

On April 22, 1986, the House adopted the 
Senate version of H.R. 3511 except that, in 
place of the Senate's third amendment, the 
House substituted the following: 

The Department of Justice, after consult
ing with each Federal agency that regulates 
a financial institution, shall issue a uniform 
set of guidelines that describe conduct that 
the Department of Justice will prosecute 
under this section and shall make such 
guidelines available to the public. 

Your staff has now asked the Department 
of Justice which of the two amendments the 
Department prefers. The Department ob
jects strongly to both versions. Guidelines, 
if appropriate, should be promulgated by 
the bank supervisory agencies, not by the 
Department of Justice. Additionally, we 
oppose guidelines which would preclude or 
mandate prosecution. At a meeting earlier 
this year with Senate staff, Department of 
Justice representatives indicated that the 
Department would have no objection to 
guidelines, provided that such guidelines ad
dressed standards of conduct only and were 
promulgated by the bank supervisory agen
cies. 

While the Department of Justice has fur
nished general guidance to United States 
Attorneys through the United States Attor
neys' Manual regarding various applications 
of the statute, it would be exeedingly diffi
cult and unwise to issue specific and binding 
guidelines to cover corrupt banking transac
tions just as it would be unwise to issue com
parable guidelines to clarify the term 
"fraud" as used in bank fraud and mail 
fraud statutes. Indeed, it would set an 
alarming precedent if the Department of 
Justice were required to issue specific and 
binding guidelines for white collar crime, an 
area as old as falsehood and as versatile as 
human ingenuity. For example, the Depart
ment cannot place simple dollar limits on 
bribes or gratuities and then apply these 
limits "uniformly" as required by both ver
sions of the amendment. Reasonable busi
ness practices differ significantly between 
small credit unions and large commercial 
banks. Moreover, as a matter of policy, the 
Department cannot publicly ignore a small 
but otherwise corrupt transaction any more 
than it can place dollar limits on bank teller 
embezzlements prosecutable under 18 U.S.C. 
656 . 
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The Department believes it appropriate to 

discuss through the United States Attor
neys' Manual a statute's legislative history, 
to delineate elements of the offense, and 
over time to furnish examples of violations 
which underlie evolving case law. If a bank 
needs more guidance, it must consult with 
private counsel just as any other business 
must do. 

If the conferees, on the other hand, are 
convinced that the banking industry needs 
more guidance than what is stated in the 
statute and the United States Attorneys' 
Manual, that guidance should come from 
the supervisory agencies. As pointed out in 
the testimony of Ms. Victoria Toensing, 
Deputy Assistant Attorney General, to 
Chairman Conyers' Subcommittee on Crimi
nal Justice on July 11, 1985, the bank regu
latory agencies may issue regulations au
thorizing financial institutions to regulate 
receipt of nominal gratuities by a code of 
ethics. Such regulations may help clarify 
situations in which, in the agency's view, of
ficers and employees of financial institu
tions could, without running counter to the 
purpose of the statute, receive gratuities of 
nominal value or be modestly entertained 
by bank customers to facilitate the discus
sion of bank business. If such regulations 
are promulgated, the Department of Justice 
will take into account the supervisory agen
cy's expertise and judgment in defining 
those activities or practices which the 
agency believes do not undermine an em
ployee's or officer's fiduciary duty to the fi-
nancial institution. · 

Moreover, the Senate version provides 
that "Cclompliance or noncompliance with 
the standards . . . shall be relevant but 
not dispositive in determining whether a 
violation . . . has occurred." If the Depart
ment of Justice, as opposed to the regula
tory agencies, promulgates guidelines, due 
process requires that these guidelines be 
"dispositive" of any position the Depart
ment later takes in any criminal case. On 
the other hand, a bank regulatory guideline 
can be "relevant" to without being "disposi
tive" of the Department's position in a sub
sequent criminal case. Accordingly, it is only 
regulatory guidance that properly conforms 
to the Senate version of the amendment. 

In summary, the Department does not 
object to guidelines written by the bank reg
ulatory agencies and which address stand
ards of conduct only. But the Department 
vigorously opposes the guidelines as passed 
by the Senate and the House. 

Sincerely, 
JOHN R. BOLTON, 

Assistant Attorney General. 
~r. THURMOND. We have engaged 

in extended discussions within the 
Senate Judiciary Committee and be
tween the Members of the Senate and 
House Judiciary Committees. The 
amendment being offered represents 
the results of those discussions. The 
parties to these discussions feel it is 
appropriate, perhaps even essential, to 
leave the issues surrounding the po
tential need for guidelines and their 
content to those with expertise in this 
area: The Federal agencies with re
sponsibility for regulating financial in
stitutions. It is for that reason, that 
we have drafted this amendment in 
broad terms. The intricacies of such 
guidelines must be left to the agencies. 
Likewise, the question of what, if any, 
relevance these guidelines might bear 

in cases interpreting the act is to be 
left to the courts in the normal course 
of events. I am pleased that we are 
able to finalize this point in a manner 
acceptable to all of the participants. 

Mr. DECONCINI. Mr. President, I 
am pleased to join with Chairman 
THURMOND and Senator METZENBAUM 
in perfecting the bank bribery amend
ments. As Senate sponsor of S. 1214, 
the original amendments to the Bank 
Bribery Act, I am grateful to my col
leagues in the Senate and House for 
the patience and interest they have 
shown in this important legislation. 
Today, I join with Senators THURMOND 
and METZENBAUM in adding an amend
ment to H.R. 3511 which should facili
tate the early enactment of this clari
fying legislation. 

The amendment that we are offering 
today clarifies the scope and use of 
guidelines to be issued by the financial 
institution regulatory agencies. It also 
clarifies the circumstances under 
which the guidelines are to be devel
oped and promulgated. The amend
ment was drafted after much discus
sion and negotiation between and 
among Senate and House staff. I am 
hopeful that this final amendment 
will satisfy all concerned and that the 
bill will pass the House again very 
quickly. I urge my colleagues in the 
Senate to approve this much-needed 
bill today. 

The amendment that I and my col
leagues introduce today is intended to 
provide assistance to officers and em
ployees of financial institutions as well 
as to their customers. The appropriate 
agencies should jointly develop gener
al guidelines to assist parties to finan
cial transactions. These general guide
lines will be made available to the offi
cers and customers of financial institu
tions as well as to the public at large. 

Another issue which has taken up a 
great deal of time in our negotiations 
has been the question of the relevance 
of the guidelines in prosecutions 
brought under the act. Earlier versions 
of this amendment had suggested that 
the guidelines were intended to be 
used by the parties to prosecutions to 
prove or disprove the allegations. 
These versions of the amendment as
sumed that the guidelines would be 
statutorily relevant in the prosecu
tions. Today's amendment is intended 
to provide that the appropriate rules 
of evidence will govern the relevance 
and probity of the guidelines. It is ap
propriate that Congress not attempt 
to decide prospectively the relevance 
of the guidelines. Such a determina
tion is best left for the factfinder to 
make in each case based on the Feder
al rules of evidence. 

Mr. President, I wish to thank 
Chairman THURMOND and his counsel 
Diana Waterman; Senator METz
ENBAUM and his counsel, Eddie Correia; 
Chairman CoNYERs and his counsel, 
Tom Hutchinson; Representative 

• 

GEKAS and his counsel, Ray Smie
tanka; and my counsel, Ed Baxter for 
their cooperation and hard work on 
this legislation. For such a minor, al
though important, matter it proved to 
be surprisingly difficult to work out an 
acceptable agreement. It is only 
through the diligence of those listed 
above that we have been able to pro
vide clarification to financial institu
tions and to their customers as to 
when the bank bribery amendments 
will and should apply. 

Mr. President, in passing the Bank 
Bribery Act in 1984, the Congress 
overreached. We passed a criminal 
statute without including an intent 
element, thereby exposing financial 
institutions and their customers to 
prosecutions for inadvertent and unin
tentional acts. By today's actions we 
remedy that defect and in doing so re
store credibility to our Federal Crimi
nal Code as well as protect innocent 
citizens from prosecution. 

The PRESIDING OFFICER. The 
question is on agreeing to the motion. 

The motion was agreed to. 
Mr. METZENBAUM. Mr. President, 

I move to reconsider the vote which 
the motion was agreed to. 

Mr. DOLE. Mr. President, I move to 
lay that motion on the table. 

The motion to lay on the table was 
agreed to. 

H.R. 4868 HELD AT DESK 
Mr. BYRD. Mr. President, there is a 

message from the House at the desk 
on H.R. 4868. I ask that the bill be 
read the first time. 

The PRESIDING OFFICER. The 
clerk will report. 

The legislative clerk read as follows: 
A bill CH.R. 4868) to prohibit loans to, 

other investments in, and certain other ac
tivities with respect to South Africa, and for 
other purposes. 

Mr. BYRD. Mr. President, under 
rule XIV, I now request that the bill 
be read the second time. 

Mr. DOLE. Mr. President, I object. 
The PRESIDING OFFICER. Objec

tion is heard. 
The bill will be held at the desk 

until the next legislative day. 

H.R. 4952 PLACED ON CALENDAR 
Mr. DOLE. Mr. President, I ask 

unanimous consent that once the 
Senate receives from the House H.R. 
4952, a bill to amend the United States 
Code with respect to interception of 
certain communications and other 
forms of surveillance, it be placed on 
the calendar. 

The PRESIDING OFFICER. Is 
there objection? Without objection, it 
is so ordered. 
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Mr. DOLE. Mr. President, I would 
like to inquire of the minority leader if 
he is in a position to confirm the fol
lowing nominations on the Executive 
Calendar: Calendar No. 899, D. Lowell 
Jensen; Calendar No. 900, Leon B. 
Kellner; Calendar No. 901, Jerome G. 
Arnold; Calendar No. 902, Andrew J. 
Maloney; Calendar No. 903, Paul R. 
Nolan; Calendar No. 904, Donald W. 
Wyatt; and Calendar No. 905, under 
the Coast Guard. 

Mr. BYRD. Mr. President, the nomi
nees identified by the distinguished 
majority leader have been cleared for 
action by all Members on this side and 
we are ready to proceed. 

Mr. DOLE. I thank the distin
guished minority leader. 

EXECUTIVE SESSION 
Mr. DOLE. Mr. President, I ask 

unanimous consent that the Senate 
now go into executive session in order 
to consider the nominations just iden
tified; that they be considered and 
confirmed en bloc. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

The nominations considered and 
confirmed en bloc are as follows: 

THE JUDICIARY 

D. Lowell Jensen, of Virginia, to be U.S. 
District Judge for the northern district of 
California. 

DEPARTMENT OF JUSTICE 

Leon B. Kellner, of Florida, to be U.S. At
torney for the southern district of Florida. 

Jerome G. Arnold, of Minnesota, to be 
U.S. Attorney for the district of Minnesota. 

Andrew J. Maloney, of New York, to be 
U.S. Attorney for the eastern district of 
New York. 

Paul R. Nolan, of Washington, to be U.S. 
Marshal for the eastern district of Washing
ton. 

Donald W. Wyatt, of Rhode Island, to be 
U.S. marshal for the district of Rhode 
Island. 

IN THE COAST GUARD 

The following officers of the U.S. Coast 
Guard for appointment to the grade of rear 
admiral: 

Alan D. Breed. 
John W. Kime. 
Robert L. Johanson. 
Mr. DOLE. Mr. President, I move to 

reconsider the vote by which the 
nominations were confirmed. 

Mr. BYRD. Mr. President, I move to 
lay that motion to reconsider on the 
table. 

The motion to reconsider was laid on 
the table. 

Mr. DOLE. Mr. President, I ask 
unanimous consent that the President 
be immediately notified that the 
Senate has given its consent to these 
nominations. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. DOLE. Mr. President, I ask 
unanimous consent that the Senate 
now resume legislative session. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. DOLE. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

D 1750 
Mr. DOLE. Mr. President, I ask 

unanimous consent that further pro
ceedings under the quorum call be re
scinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

UNANIMOUS-CONSENT RE
QUEST-MANION NOMINATION 
Mr. DOLE. Mr. President, it had 

been my hope that we could work out 
some time limit agreement on the 
nomination of Daniel Manion. I am 
going to propound a unanimous-con
sent request. I assume it will be object
ed to because we are not able to get to
gether on it but first let me make that 
re guest. 

As in executive session, I ask unani
mous consent that at 10 a.m. on 
Wednesday, June 25, the Senate go 
into executive session to consider the 
nomination of Daniel Manion to be a 
U.S. circuit judge and be considered 
under the following time agreement: 8 
hours on the nomination to be equally 
di.vided between the chairman of the 
Judiciary Committee and the ranking 
minority member or their designees; 
that following the conclusion or yield
ing back the time the Senate proceed 
to vote on the nomination of Daniel 
Manion, and that no motions to 
commit or recommit be in order. 

The PRESIDING OFFICER. Is 
there objection? 

Mr. BYRD. Mr. President, reserving 
the right to object, there will be no ob
jection on this side to proceeding to 
the nomination. The distinguished ma
jority leader could proceed on motion 
in any event. But there is no desire on 
this side to put that motion to a roll
call vote if the distinguished majority 
leader wishes to proceed by motion. 
This side is content to proceed by 
voice vote. 

As to the time agreement, Mr. Presi
dent, I am constrained to object be
cause there are a number of Senators 
who want to speak and I am not sure 
that the time limit contained in the 
rquest would be sufficient. Perhaps at 
a later date we would be happy to dis
cuss that again with the majority 
leader. So I do object to the request. 

The PRESIDING OFFICER. Objec
tion is heard. 

Mr. DOLE. Mr. President, I thank 
the distinguished minority leader. 

EXECUTIVE SESSION 
Mr. DOLE. Mr. President, I then ask 

unanimous consent the Senate go into 
executive session in order to consider 
the nomination of Daniel Manion, to 
be a U.S. circuit judge. 

The PRESIDING OFFICER. Is 
there objection? 

Mr. BYRD. No objection. 
The PRESIDING OFFICER. With

out objection, it is so ordered. The 
clerk will report. 

THE JUDICIARY 

NOMINATION OF DANIEL A. MANION, OF INDIANA, 
TO BE U.S. CIRCUIT JUDGE FOR THE SEVENTH 
CIRCUIT 

The legislative clerk read the nomi
nation of Daniel A. Manion, of Indi
ana, to be U.S. circuit judge for the 
seventh circuit. 

Mr. DOLE. Mr. President, I under
stand the distinguished chairman of 
the Judiciary Committee will be here 
momentarily to make a statement, and 
I believe also the distinguished Sena
tor from Delaware [Mr. BIDEN] would 
like to be hea!"d. I am not certain we 
would be able to conclude this this 
evening. 

Mr. BIDEN. It is possible but not 
likely. 

Mr. DOLE. In any event, if it ap
pears there may be extended debate, 
we are prepared to file a cloture 
motion so the vote would occur on 
Thursday. 

Mr. THURMOND. Mr. President, I 
rise today to voice my strong support 
for Daniel A. Manion of Indiana to be 
a U.S. circuit judge for the Seventh 
Circuit Court of Appeals. 

The committee received the Presi
dent's nomination of Daniel A. Manion 
for the position of U.S. circuit judge 
on February 21, 1986. As you know, 
Mr. President, the Judiciary Commit
tee has filed a detailed report on this 
nomination. However, I would like to 
review the reasons why Mr. Manion 
should be confirmed. 

Mr. Manion graduated from the Uni
versity of Notre Dame in 1964 with an 
A.B. degree in political science. In his 
senior year he received the John J. Ca
vanaugh Award which is given annual
ly to the senior army cadet ROTC offi
cer demonstrating excellence in lead
ership and academic attainment. He is 
a Vietnam veteran having served for 2 
years in the U.S. Army in 1965 and 
1966. He is the first Vietnam veteran 
to be nominated to the court of ap
peals. 

Mr. Manion worked full-time as di
rector of the industrial development 
division of the Indiana Department of 
Commerce while attending law school. 
Following graduation from Indiana 
University Law School in 1973, he 
worked as a law clerk and as a deputy 
attorney general for the State of Indi
ana. As a member of the criminal ap-
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pellate section, he drafted approxi- supports the nomination. Euge~e I..!. 
mately 20 briefs on a wide variety of Goldman of the law firm of Steptoe & 
issues relating to criminal appeals. He Johnson and a member of the Wash
was assigned to argue cases before the ington Council of Lawyers speaks 
Indiana Court of Appeals and the In- highly of Mr. Manion on the basis of 
diana Supreme Court, despite the fact shared responsibilities in an ongoing 
that oral argument in criminal appeals case. David T. Ready, a former U.S. at
is rare in Indiana. In the highway con- torney appointed by President Carter, 
demnation section, Mr. Manion vouches for Mr. Manion's abilities. 
worked on property condemnation These are but a few of the many 
cases for the State. He tried approxi- strong endorsements received from in
mately six such cases and settled a dividuals who personally know and 
number of others. have worked with him. 

In 1974 Mr. Manion returned to 
South Bend and joined a small law Mr. President, on June 20, I received 
firm. His current practice is about 75 a letter from President Reagan reaf
percent litigation. He has experience firming his strong support for Daniel 
in many areas of the law, which in- Manion. 
elude: banking, insurance, civil rights, I wol!ld like to quote a small portion 
and tax law. He has handled personal of his letter and I ask unanimous con
injury cases representing plaintiffs sent that the letter be printed in its 
and def enuants. He has personally entirety at the conclusion of my re
tried about 35 cases before a jury. Mr. marks. 
Manion has participated to date in The PRESIDING OFFICER <Mr. 
varying degrees in approximately 2° COHEN). Without obJ·ection, it is so or
cases in Federal court and has served 
as lead counsel in a number of cases dered. 
although they were settled prior to <See Exhibit 1.) 
trial. Currently, he is lead counsel in Mr. THURMOND. This is what the 
three cases, two of which involve secu- President wrote: 
rities and the Racketeer Influenced 
and Corrupt Organizations Act, and a Dan Manion's "political views" are close 

to my political views. In particular, Dan 
diversity case. Mr. Manion has also Manion's belief that Federal judges should 
served as a cocounsel on several large interpret the law, and not impose from the 
complex cases including matters in- bench their social or philosophical notions 
volving patent infringement and upon society, is my belief. That is the real 
breach of contract. reason this nomination is encountering such 

In 1978 Mr. Manion was elected to hostility. 
the Indiana State Senate. After only 2 So, let me state my ·position directly. I 
years in the State Senate, he was des- intend to fight for the nomination of Dan 
ignated as chairman of the committee Manion; and I do not accept that there 
on energy and environmental affairs, a should be a hidden restrictive convenant in 
notable elevation for a junior senator. the confirmation process that reads: no con
He also served on the judiciary for 4 servative need apply. 
years and for 2 years was the chair- What appears to be taking shape is an at
man of the civil law subcommittee. Ad- tempt by some Senators to use their "advise 

and consent" power to overturn the man
ditionally, in 1982 he was the ranking date of the American people-as expressed 
member of the committee on educa- in 1980 and 1984. 
tion, labor, commerce, and insurance This is not an issue of Republican versus 
and financial institutions. Democrat. It is an issue of whether or not a 

Mr. Manion's legal background is di- President of the United States has the right 
versified, including civil and criminal to choose Federal judges who share his judi
law, State and Federal practice, and cial philosophy, so long as they are qualified 
trial and appellate experience. He pos- by reason of character and competence. 
sesses an excellent background of Presidents of both parties have asserted 
broad litigation experience, as well as that prerogative; and I will not surrender it. 
experience in the executive branch of Mr. President, I think that President 
the State government, and experience Reagan has focused on the heart of 
as a State legislator who has served on the matter-political ideology. 
committees dealing with a broad spec- Mr. President, Mr. Manion is an able 
trum of issues which continually come lawyer of high integrity who will pro
bef ore the court of appeals. 

As chairman of the- judic·-o-ia_r_y_C~0-m--- vide balance to the seventh circuit. 
mittee I have received numerous let- Mr. President, I shall make further 
ters endorsing Mr. Manion. Notable remarks during this debate and I shall 
among these letters is one from answer the points that have been 
Father Theodore M. Hesburgh, presi- made against Mr. Manion. I believe I 
dent of the University of Notre Dame can answer them satisfactorily to the 
and former chairman of the U.S. Com- Senators who may listen to that 
mission on Civil Rights. Father Hes- debate. 
burgh said of Mr. Manion: "His life It is my conviction that Mr. Manion 
has been one of service and commit- is well-qualified for the seventh circuit 
ment to justice." The Honorable Rich- and it is my sincere belief that he 
ard M. Given, chief justice of Indiana, should be confirmed. 

ExHIBIT 1 
THE WHITE HOUSE, 

Washington, DC, June 20, 1986. 
Hon. STROM TlluRMoND, 
Chairman, Committee on the Judiciary, U.S. 

Senate, Washington, DC. 
DEAR STROM: During the campaigns of 

1980 and 1984, I made clear to the American 
people the kind of men and women I would 
select to fill vacancies on the Federal bench, 
including the United States Supreme Court. 

I promised they would be men and women 
of demonstrable character and capacity, of 
practical experience and proven ability in 
the law. I would nominate, I said, judges 
and justices who shared my deeply held con
viction that the function of America's 
courts, including the highest court, is not to 
make laws for the American people, but to 
interpret the law. Judges in a democratic so
ciety should not use their appointed offices 
to impose their social or political views upon 
society-in our system of government this is 
the province of elected officials. This was a 
view stated again and again in those cam
paigns. 

I believe I have kept faith with that com
mitment. And these thoughts were very 
much in mind when I selected Justice Rehn
quist to succeed the retiring Chief Justice, 
and Judge Antonin Scalia to fill the vacancy 
thus created. Two nominees who better ex
emplify the qualities I pledged to seek in ju
dicial appointments would be difficult to 
find. 

Which brings me to the point of this 
letter. I am writing with a sense of profound 
concern about what is happening with the 
confirmation of Daniel A. Manion, whom I 
recently nominated to the United States 
Court of Appeals for the Seventh Circuit. 

Dan Manion is a capable attorney, with a 
high reputation for integrity and substan
tial litigation experience. Colleagues he has 
faced in court and former Democratic oppo
nents in the Indiana Senate have come for
ward to attest to his character and compe
tence. Reviewing his record, the American 
Bar Association declared him fully "quali
fied" for the appellate judgeship to which 
he has been nominated. 

Nevertheless, in recent weeks, Mr. Manion 
has become the target of a campaign that 
has sought to disparage his capabilities and 
his character, in order to defeat his nomina
tion. Thus, I am writing to make known to 
you and your Senate colleagues my strongly 
held views about Dan Manion, and about his 
qualifications for service on the appellate 
bench. 

First, the rating given to Dan Manion by 
the ABA, i.e., "qualified"-though dispar
aged by his critics-is the identical rating 
given almost half the Federal judges nomi
nated by Presidents Nixon, Ford, and 
Carter. It is the same rating given two of my 
previous nominees to the Seventh Circuit, 
Judges Easterbrook and Posner, both of 
whom were distinguished professors of law 
at the time of their nomination. At what 
point was it that an ABA rating of "quali
fied" became an impediment to nomination 
to the Federal bench? 

Second, Mr. Manion's legal experience is 
dismissed because it was gained largely at 
the State rather than the Federal level. But 
my own experience, before coming to Wash
ington, was at the State level. It has been, 
and remains, my belief that our Federal cir
cuit courts should reflect the diversity of 
the regions they serve. The Seventh Circuit 
contains Chicago, but it also contains small
er cities and towns, rural areas and farming 
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communities, like Dixon, Illinois. Dan 
Manion, a country lawyer, would represent 
that diversity, just as the other judges 
whom I nominated to the Seventh Circuit 
bring experience from the academic world 
and the urban law community. 

Moreover, when we recall that Mr. Lin
coln him.self and the late Senator Sam 
Ervin were proud to be known as "country 
lawyers," we ought to be hesitant before 
considering this kind of law practice a mark 
of ineligibility for service on the Federal 
bench. Nor should Mr. Manion's years of po
litical experience in the State Senate and 
legal experience in Indiana's District Attor
ney's office be counted as of no conse
quence. Among the names any President 
should consider for the Federal courts, in
cluding the Supreme Court, when vacancies 
occur, are those of the most distinguished 
and experienced lawyers in the Congress of 
the United States. 

Third, it is alleged that Mr. Manion, while 
serving as Chairman of the Judiciary Com
mittee in the Indiana Senate, 
"defied . .. the Constitution," when he 
proposed a bill authorizing the posting of 
the Ten Commandments in Indiana's public 
schools. 

But this distortion is rooted either in igno
rance or malice. Where the Supreme Court 
had disallowed the mandatory posting of 
the Ten Commandments in the Kentucky 
public schools, Dan Manion sponsored a bill 
permitting the voluntary posting in Indi
ana's schools, and added a provision that 
should the Supreme Court rule voluntary 
posting unconstitutional, the postings would 
immediately be removed. His bill passed the 
Indiana Senate with strong Democratic sup
port. 

Dan Manion is also opposed by some be
cause his father, Clarence Manion, former 
dean of the Notre Dame Law School, was a 
member of the John Birch Society. Yet, 
surely, in 1986, the time has passed when 
guilt by association is acceptable practice, 
when an act of political discrimination can 
be committed against a Federal nominee be
cause his late father held deeply controver
sial views. 

Addressing Mr. Manion during his appear
ance before the Judiciary Committee, one 
Senator revealed, I believe, the true and un
declared motivation behind the campaign to 
defeat my nominee. "I think you are a 
decent and honorable man," the Senator 
said to Dan Manion, "but I cannot vote for 
you because of your political views." 

Strom, here we come to the heart of the 
matter. 

Dan Manion's "political views" are close 
to my political views. In particular, Dan 
Manion's belief that Federal judges should 
interpret the law, and not impose from the 
bench their social or philosophical notions 
upon society, is my belief. That is the real 
reason this nomination is encountering such 
hostility. 

So, let me state my position directly. I 
intend to fight for the nomination of Dan 
Manion; and I do not accept that there 
should be a hidden restrictive covenant in 
the confirmation process that reads: No con
servative need apply. 

What appears to be taking shape is an at
tempt by some Senators to use their "advise 
and consent" power to overturn the man
date of the American people-as expressed 
in 1980 and 1984. 

This is not an issue of Republican versus 
Democrat. It is an issue of whether or not a 
President of the United States has the right 
to choose Federal judges who share his judi-

cial philosophy, so long as they are qualified 
by reason of character and competence. 
Presidents of both parties have asserted 
that prerogative; and I will not surrender it. 

In his letter of endorsement, Father Theo
dore Hesburgh, who has known him since 
Notre Dame days, said of Dan Manion that 
his life has been one of "service and com
mitment to justice," that he would bring to 
the bench "dedication, integrity and a keen 
knowledge of the law." This represents my 
view exactly; and there is one final personal 
reason I want this nominee confirmed. Dan 
Manion would be the first of the Vietnam 
veterans to reach the Federal Appellate 
Court; and I want the record to show I made 
that appointment. 

Please let me know how I can be of help. 
Sincerely, 

RONALD REAGAN. 

Mr. LONG. Mr. President, if the 
Senator would be so kind, I would ap
preciate it if he would leave his state
ment here for a few minutes. I want to 
make a statement, but I want to read 
his statement in full because I came in 
during the middle. I would like to see 
what the Senator said and I want to 
read all of it before I leave the Cham
ber. 

Mr. THURMOND. I thank the Sena
tor. 

Mr. LONG subsequently said: I 
thank the Senator, Mr. President. I 
enjoyed reading the Senator's state
ment. I think he made a very fine 
statement for the nomination of Mr. 
Manion to be appointed to the U.S. 
court of appeals. 

The PRESIDING OFFICER. Does 
the Senator from South Carolina seek 
further recognition? 

Mr. THURMOND. Mr. President I 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. THURMOND. Mr. President I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. BIDEN. Mr. President, the 
Senate has just taken up the nomina
tion of Daniel Manion to the United 
States Circuit Court of Appeals, Sev
enth Circuit. His nomination places 
the constitutional role of the U.S. 
Senate in rendering its "advice and 
consent" in very clear perspective. Our 
decision whether to consent to Mr. 
Manion's nomination, I believe, must 
be viewed in light of three primary 
concerns. 

The first of these concerns is that 
the Senate review of a judicial nomi
nation is a constitutional duty of para
mount importance. The Federal judici
ary is an independent and coequal 
branch of Government. The public ul
timately must rely upon the U.S. 
Senate to ensure that nominees have 
the professional and personal qualifi
cations to be a Federal judge. 

The second point, Mr. President, I 
should like to make this evening is 

that the court of appeals is a court of 
last resort for the overwhelming ma
jority of litigant.s. Consequently, the 
circuit court of appeals is too vital to 
our structure of constitutional Gov
ernment to be burdened by the ap
pointment of persons whose qualifica
tions are subject to serious doubt. 

Finally, if Mr. Manion, who is now 
44 years old-and far be it for me to 
criticize him for his young age, having 
arrived in the U.S. Senate at the age 
of 29 and being only 43 myself-is con
firmed, his tenure on the bench will 
outlast the vast majority of us in this 
body, if not all of us, and the fact is 
that he will be a sitting judge well into 
the next century and will be asked to 
consider issues that he cannot, nor can 
I, even imagine now, issues dealing 
with technology, privacy, medical ad
vances, civil rights and civil liberties. 
Consequently, given the importance of 
the post and the life tenure that is at
tached to the post, the burden ought 
to be borne by Mr. Manion to demon
strate the intellect, achievement, and 
excellence in the law that is the pre
requisite for this position. 

We have been in the bad habit 
around here lately of assuming that 
the burden is on the U.S. Senate to 
prove that a nominee is not qualified 
to be a Federal judge at any level, 
when, in fact, the constitutional 
burden is clearly upon those proposing 
the nominee and the nominee himself 
to demonstrate that he or she has the 
qualifications to sit. 

Let us keep in mind, once we in fact 
put a Federal judge on the bench, that 
is for all practical purposes the abso
lute last time the citizens of this coun
try, the President of the United States 
of America, and the U.S. Congress will 
have an opportunity ever to reconsider 
whether or not that decision was cor
rect. It is not like a President who 
stands for election every 4 years. It is 
not like a U.S. Senator who stands for 
election every 6 years, or a Member of 
the House of Representatives who 
stands for election every 2 years. This 
is for life. No one will again have the 
opportunity to consider whether or 
not the judgment made in the first in
stance was a correct one. 

That is why the Constitution implic
itly places the burden upon the person 
seeking the post to demonstrate that 
they should have it. Quite frankly, 
just like the burden is upon U.S. Sena
tors to go to our constituency and say, 
"We think we should be U.S. Senators, 
and we are prepared to make our case 
why we should be there," our constitu
encies know the burden is on u.s to 
demonstrate to them that in fact we 
are worthy of sitting in the Senate. It 
is no different for a Federal judicial 
nominee. The burden is on the nomi
nee to prove that, in fact, they are 
qualified. 
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Quite frankly, as pointed out by 

Profs. Phillip Kurland and Laurence 
Tribe of the University of Chicago and 
Harvard University, respectfully, two 
widely respected constitutional ex
perts of varying and different philo
sophical perspectives, both in a recent 
letter signed jointly by them, a letter 
to the Judiciary Committee and also a 
op-ed piece to the American press 
noted, and I quote: 

A nominee's entire record of professional 
achievement, public :service, academic cre
dentials, appellate briefs, or other legal 
briefs, scholarly or other publications, 
should be reviewed carefully to screen out 

I emphasize "to screen out" -
the merely competent and certainly the 
simply mediocre. 

Mr. President, the Senate Judiciary 
Committee after an extensive study of 
Mr. Manion's record voted to disap
prove-I emphasize "voted to disap
prove" -Mr. Manion's nomination to 
the circuit court of appeals. 

His nomination failed because he 
failed to demonstate the high degree 
of achievement that must be demand
ed of persons chosen to serve on the 
Nation's second highest court. 

Let me note parenthetically that the 
circuit court of appeals, to which this 
man is going to be elevated, if he, in 
fact, is confirmed by the Senate, is a 
court which has a phenomenal record 
of distinction. It has a former Su
preme Court Justice, two former So
licitors General, and four former Fed
eral district court judges. These are 
men and women of high competence, 
qualification, and caliber. They are 
not mediocre. They are clearly quali
fied, as they should be, to sit upon one 
of the most important courts in the 
United States of America-for that 
matter, in the entire world. 

Mr. President, Mr. Manion, seeking 
membership on that court in that cir
cuit, failed to demonstrate the high 
degree of achievement that must be 
demanded of a person chosen to serve 
on the Nation's second highest court. 
Mr. Manion has little, if any, experi
ence in dealing with Federal constitu
.tional or public law issues. 
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In fact, he has never argued a case 

before the seventh circuit, the circuit 
within which · he practices, or any 
other Federal appeals court, for that 
matter. He has never been, as we at
torneys say, the "first chair" in any 
Federal trial that we are aware of. If 
there have been any, they have been 
very few. 

We examined Mr. Manion's legal 
briefs. Our concern is not with, as ad
vertised by some who support Mr. 
Manion, "typographical errors." Mr. 
Manion's legal briefs are average at 
best and demonstrate a pervasive lack 
of craftsmanship, excellence, and most 
importantly, an ability to communi
cate with clarity and logic. 

Mr. President, some, and most spe
cifically, the President of the United 
States, have recently charged that 
"partisan politics" motivates me and 
my colleagues to oppose Mr. Manion's 
nomination. They further charge "our 
real objection to Mr. Manion is that 
he doesn't conform to the liberal ideol
ogy of some Senators." 

Mr. President, casting this debate in 
ideological or partisan terms, quite 
frankly, misses the point of the objec
tions raised. Although there are cir
cumstances under which ideology is a 
legitimate basis of consideration for 
acceptance or rejection of a judge, we 
do not even have to get to that issue 
with regard to this nominee, and the 
accusation of politics misses the point 
of the objections raised and ignores 
the record of the past 5 years. Let me 
set the record straight, if I may. 

Since my distinguished colleague 
from Massachusetts chose to take over 
another committee and left me the du
bious distinction of ranking member 
on the Judiciary Committee, we have 
had the opportunity to consider a 
number of judges appointed by the 
President-President Reagan. 

To be specific, we have confirmed 
59-59 nominees to the courts of ap
peals and 211 appointments to the 
Federal district court. That is exactly 
270 Federal judges that I have, as a 
member of the Judiciary Committee 
and as a Member of the Senate since 
this President has been President, 
voted on one way or another. 

Let us talk about how partisan we 
have been and how this is cast in cold, 
ideological terms. Only 4 nominations 
during this entire period-4 out of 270 
nominees-on only 4 did we even ask 
for a rollcall vote on the floor of the 
U.S. Senate. Where is the partisan 
slant to our objection? Four times out 
of 270 are all that those of us who are 
concerned-as we all are, I am sure
with the caliber and makeup of the 
Federal bench, only four times did we, 
who are accused of being partisan, 
even ask for a rollcall vote. 

While most of these 270 nominees, I 
think it is fair to say, share a clearly 
conservative judicial philosophy, close
ly in tune with that held by President 
Reagan, they have been approved by 
the U.S. Senate, Democrats and Re
publicans alike, by virtue of their per
sonal and their professional qualifica
tions. 

I disagree, quite frankly, with the ju
dicial philosophy of this President. 
Were I asked to advise the next Presi
dent of the United States, I would not 
be telling him or her that he or she 
should send up nominees like the ones 
that have come before us in the last 5 
years. But notwithstanding the fact, 
we Democrats, who are accused of 
being partisan, voted to bring these 
judges up and to confirm them. 

I disagree with the philosophy of 
Frank Easterbrook and Richard 

Posner, but I voted to confirm both of 
these men to the seventh circuit-the 
same circuit, by the way, we are talk
ing about putting Mr. Manion on. But 
I voted to confirm both of them. 

I hold different views from Judge 
Bork and Judge Scalia, who was re
cently nominated to be on the Su
preme Court. I would not, had I the 
option, pick either of those gentlemen 
to be on the Supreme Court or on the 
courts on which they serve. But I 
voted to confirm each of them to the 
District of Columbia Circuit Court. 

Two months ago, I voted to confirm 
J. Daniel Mahoney, the former chair
man of the New York State Conserva
tive Party, to the second circuit. I did 
so because he and many other ac
knowledged conservatives-many 
other acknowledged conservative ap
pointees of this President-have pos
sessed the earmarks of excellence, in
tellectual capability, high achieve
ment, and demonstrated excellence in 
the law and the requisite judicial tem
perament. 

I might suggest to my colleagues 
that we, in fact, in addition to this, 
have gone out and passed without seri
ous debate through the Judiciary 
Committee and on to the floor of the 
Senate a man to serve on the Federal 
court who was the chief attorney for 
the right to life community. Those 
who suggest that somehow, we are 
against Mr. Manion because of his 
right to life positions-the most out
spoken legal scholar in support of the 
right to life position is a man I voted 
for and we voted for here, to pass. 

This is not about right to life, it is 
not about conservative or liberal, it is 
not about Democrat or Republican. It 
is about intellectual and professional 
competence to serve as a member of 
the third coequal branch of the Gov
ernment. 

In fact, I have not agreed with the 
ideology of probably most of President 
Reagan's 270 judicial appointments, 
but I voted to confirm all but 3 of 
them and shall continue to do so pro
vided they have the requisite profes
sional and personal qualifications. 

The suggestion that our opposition 
to Mr. Manion's nomination is based 
on partisan politics or ideological dif
ferences is itself a smokescreen calcu
lated to hide Mr. Manion's patent lack 
of qualifications for the high position 
of public trust to which he has been 
nominated. 

Mr. KENNEDY. Would the distin
guished Senator be good enough to 
yield? 

Mr. BIDEN. I have just 1 more 
minute, Mr. President; then I shall be 
delighted to yield to the Senator. 

It is an affront for those who have 
worked so hard for excellence on the 
court to suggest that this is merely 
partisan. It is an effort to deter the 
Senate from exercising its constitu-
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tional responsibility by insisting that 
nominees possess adequate intellect, 
achievement and an understanding of 
the role of the Constitution. But, we 
shall not be deterred from this impor
tant duty. 

Mr. President, Mr. Manion's person
al character is not at stake here. He is 
an honorable man. What is at stake is 
the excellence of the Federal judiciary 
and the constitutional role of the 
Senate in rendering advice and con
sent.' Our oath as Senators is to 
ensure quality and to protect the judi
ciary as an independent and coequal 
branch of Government. 

As a distinguished colleague recently 
reminded members of the Judiciary 
Committee, our duty to the justice 
system is greater than our duty to any 
individual. And when in fact it is a 
question as to whether or not the Con
stitution is to be served or an individ
ual right is to be served as it relates to 
appointment to the bench, we must 
err on the side of protecting the Con
stitution. 

I thank my colleagues and I yield to 
my colleague from Massachusetts. 
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Mr. KENNEDY. Mr. President, will 

my colleague be good enough to yield 
for a few questions? 

Mr. BIDEN. I yield to the distin
guished Senator from Massachusetts. 

Mr. KENNEDY. First of all, I want 
to commend my friend, the Senator 
from Delaware, the ranking minority 
member of the Judiciary Committee, 
for summarizing in a very cogent way 
the principal areas of concern of those 
who have expressed reservations about 
this nomination in the Senate Judici
ary Committee. I think he has also 
provided an excellent outline of the 
history of the Senate Judiciary Com
mittee's actions during the past sever
al years in the consideration of nomi
nations. I think it is very worthwhile 
at the opening of the debate on Mr. 
Manion to place the nomination in its 
historical context. The Senate must 
determine whether this nominee 
should be entrusted with the great 
honor and significant responsibility of 
serving as a Federal judge on the sev
enth circuit court of appeals. 

I believe we will have an opportunity 
to debate these issues at some length 
during tomorrow and prior to the ti·.ne 
we will be required, under what we can 
anticipate as a cloture motion, to vote 
on this measure. 

I inquire of the Senator from Dela
ware whether he agrees with me that 
the burden for this nominee ought to 
be placed on those who are supporting 
the nominee for this extremely impor
tant position. We have heard, both in 
the Judiciary Committee on a number 
of occasions and in talking with our 
colleagues on other occasions, a basic 
truism, and that is that just because 
people are born and become lawyers 

does not necessarily mean they de
serve to be appointed to a court-the 
second most important court of this 
land, the circuit court. 

I hope that during the opening 
statements of those who support the 
nominee, they will be able to make the 
compelling and overriding case in 
favor of this nominee and will be able 
to address those points which have 
been eloquently stated by the distin
guished Senator from Delaware this 
evening and which have been outlined 
in a thoughtful and judicious way in 
the committee report by those of us 
who do not support the nomination. I 
believe very deeply that those who 
support this nominee have to carry 
the burden. 

I am interested in whether the Sena
tor from Delaware agrees. 

Mr. BIDEN. I say to my colleague, 
quite frankly, that I think this debate 
is about to illuminate not so much 
what Mr. Manion is or is not but what 
each of us Senators thinks about the 
court. 

I think that those who make the ar
gument for Mr. Manion will tell us 
more about the view they have of the 
role of the circuit court of appeals and 
what is required on that court than 
they will ever tell us about Mr. 
Manion. 

So I think this will be an illuminat
ing and very positive public debate for 
the American public to begin to focus 
on the role of the court. 

If I were to suggest that someone be 
elevated to the court who everyone in 
this Chamber would assume was not 
qualified, the judgment would be 
made of me, at a minimum, that I had 
a relatively low regard for that body. 

What is at stake here is a debate on 
the significance and importance of the 
court and what standards each of us 
has for membership on the court, sep
arate and apart from Mr. Manion. 

As the Senator from Massachusetts 
clearly stated, the burden is on those 
who propose to put an individual on 
that court. 

Mr. KENNEDY. I thank the Sena
tor. 

I look forward to participating in the 
debate on Mr. Manion. I think it is im
perative, as the Senate focuses on this 
particular nominee, that those who 
are recommending to the Senate that 
we act favorably on Mr. Manion must 
bear the burden of demonstrating his 
suitability to be a Federal appellate 
judge. I do not believe that Mr. 
Manion meets the criteria which the 
American people expect for the second 
highest court in the land, and I will 
speak at greater length on this nomi
nation when debate resumes tomor
row. 

Mr. QUAYLE. Mr. President, I want 
to speak very briefly this evening on 
the Manion nomination that is pres
ently before the Senate. 

I think it is important that we point 
out what the Senate's role and respon
sibility is in confirming or rejecting 
the nominees that have been submit
ted by the President. 

It is my firm understanding, and I 
believe I would have strong bipartisan 
support on this, that the traditional 
role of the Senate in judging nominees 
submitted by the President is to view 
their competence and to view their 
character when deciding whether to 
vote yea or nay on the nomination. 

I believe that these are the criteria. 
that Senators ought to focus on as we 
look at this debate over Dan Manion. 

I believe the debate is on compe
tence. I believe the debate is on char
acter. 

But I hasten to add, Mr. President, 
that the reason that we are now in a 
filibuster of Mr. Manion is not because 
of the character or the competence; it 
really comes down to the strictly ideo
logical concerns that many Senators 
have. 

There has been a great disclaimer by 
many saying, "No, this is not ideolo
gy.'' But I think it is important for the 
Senate to understand the history of 
this nomination and to put it into its 
proper perspective. 

When the Manion nomination was 
first sent to the Senate, many of the 
critics said "Well, it looks like we 
really have one here. Dan Manion, of 
South Bend, IN, a small town lawyer, 
son of Dean Clarence Manion, one of 
the founders of the John Birch Socie
ty. Boy, we really have ourselves a 
case here.'' 

They did not know Clarence Manion. 
I knew him. He is a tremendously re
spected individual. Many people dis
agreed with his views, but he was a re
spected individual. 

Now his son has come along and has 
been placed in nomination. All of a 
sudden the first time the nomination 
comes up there is a tremendous 
amount of intensity on the character, 
the ideology. Can we find something 
that this person has done wrong? 
What are we going to hang our hat 
on? How are we going to bring this 
conservative Republican down? 

Well, what happened after weeks 
and weeks of discussion and debate, 
calls to my State of Indiana, calls 
around the country, as it quickly 
became known that there was no ques
tion about Mr. Manion's character; 
there was no question that this indi
vidual was elected to the State senate 
of Indiana from a Democratic district. 
His political philosophy could not be 
too extreme to get elected to the State 
senate from that particular State 
senate district. 

Upon further inquiry. they also 
found out that Mr. Manion had impec
cable character references, almost im
peccable credentials as a person of 
honesty, a person of decency, a person 
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of fairness, a person who would have 
judicial capacity in rendering decisions 
that he would be called upon to make 
in being judge of this Federal court of 
appeals. 

Therefore, their initial focus is on 
the character issue, which I think the 
Senate ought to look at. But the 
reason that the character issue came 
up was because of ideology, and they 
could not find anything. They could 
not find anything to hang their hat on 
to bring down the Manion nomination, 
which they did not like from the very 
beginning. 

So ideology was still the driving 
force, but they found out very quickly 
that the character of this person was 
beyond challenge. Even the ranking 
member of the Judiciary Committee 
said quite eloquently, "Mr. Manion, 
you are an honorable and decent 
person, but I just disagree with your 
political views." That is about what 
the Senator said. It was a very direct 
and straightforward statement. 

Therefore, since the character issue 
was not to be debated but ideology 
still the driving force, they switched to 
the issue of competence. They 
switched to the issue of whether this 
person was qualified to be the judge of 
the Seventh Circuit Court of Appeals. 

Let me just say, Mr. President, very 
briefly, that those who know Dan 
Manion, including myself and the dis
tinguished senior Senator from the 
State of Indiana, support him very 
strongly. The people who know him, 
Mr. President, like Father Hesburgh, 
of Notre Dame University, strongly 
recommend Mr. Manion for this im
portant position. The people who 
know Dan Manion, whether they are 
Republicans or Democrats, liberals or 
conservatives, who have practiced with 
h im, who know him as an individual, 
support him very strongly. 

The Bar Association of St. Joseph 
County, where he practices law, 
strongly supports him. Republican and 
Democrat lawyers from all over the 
State and the country have written 
letters in support. The Democratic 
county chairman of St. Joseph County 
supports Dan Manion. The Democrat
ic circuit court judge of St. Joseph 
County, where Dan Manion does much 
of his practice, supports him. The 
former Democratic district attorney 
from the Northern District of Indiana, 
appointed by President Carter, sup
ports Dan Manion. 

The people who know him on both 
sides of the political aisle support Dan 
Manion. 

I think it is most unfortunate that 
we have gotten ourselves into this situ
ation of where we are going to have a 
very polarized, partisan debate, be
cause as the votes are counted almost 
all, with a few exceptions on this side, 
will vote for Mr. Manion, and many on 
that side will be in opposition. 

I think it is unfortunate that we 
have come to that situation. I do not 
think it is the fault of the people who 
are the critics now. This started a long 
t ime ago. It started before this nomi
nation, to politicize nominations, to 
politicize the confirmation process. 

But I believe that at some time we 
are going to have to shake hands and 
h ave an understanding about what the 
process is all about, the process of ad
vising and consenting on Presidential 
nominations. 

I do believe that it comes down time 
and time again to be one of compe
tence and one of character. It is not 
just this time that we are politicizing 
this particular situation. It has been 
done before. But I say to all in good 
faith that sometime we have to stop it. 
We have to stop it for the good of the 
institution. 

What we have right now is a filibus
t er. It is not that the majority of the 
Senators have to support Mr. Manion. 
We have to now get 60 votes before we 
can even consider the Manion nomina
tion. 

Finally, Mr. President, let me just 
focus very briefly on this competence 
issue and the qualifications. 

Once they figured that character 
was not going to get them very far, 
and that was a nonstarter to begin 
with, the whole issue focused upon 
qualifications. One of the things that 
they decided to say was he was not 
qualified because of some briefs that 
had been analyzed that had typo
graphical errors. Typographical errors 
should therefore somehow deny one's 
confirmation, and is indicative of 
whether they are qualified or not 
qualified. 

It was interesting to note that even 
the "Dear Colleague" letter which 
t alked about these typographical 
errors had a lot of typographical 
errors. 

We all make clerical mistakes. That 
· is hardly an issue that is going to 
doom a candidate. 

Another reason is the briefs of Mr. 
Manion that were analyzed. Of the 
four briefs that his opponents focused 
on, three of the four he won in court. 

Mr. Manion graduated in the top 
t hird of his class at Indiana Law 
School in Indianapolis. The ABA has 
given h im a qualified endorsement. 
The ABA has given Mr. Manion the 
qualified endorsement, the same en
dorsement that it gave Judge Posner 
and Judge Esterbrook who presently 
serve on the seventh circuit court of 
appeals, the same endorsement on 
qualifications, Mr. President, the same 
exact endorsement that those two 
judges had who were confirmed by 
this Senate. 

Furthermore, if we are going to look 
at the issue of qualifications for judi
cial nominees I think the record ought 
to note that under the previous admin
istration there were three that were 

sent up here that had from the ABA 
an unqualified recommendation, yet 
they were confirmed by the Senate. 

All of a sudden we now have this 
huge focus upon qualifications. I think 
competence is, in fact, an issue. If the 
person is not competent, then that is 
something that the Senate ought to 
examine. 

Finally, Mr. President, the idea that 
Mr. Manion has not practiced in Fed
eral court is simply not the case. He 
has been the lead counsel in at least 
five cases in Federal court and pres
ently in his law firm he is the counsel 
in five others that are before Federal 
courts. 

Therefore, Mr. President, very brief
ly this evening, we will rest our case on 
the Manion nomination. But this 
Senate ought to look at this, and I 
think the record will show that it is 
ideology that is unfortunately driving 
the opposition to this nomination. I 
am hopeful after we have a vote on 
cloture a.nd we eventually reach the 60 
votes, there will be a bipartisan vote 
on the Manion nomination. 

0 1830 
Then, once we get beyond this, I do 

hope that, at some time, Senators 
begin to think of what we are doing to 
ourselves and how we are politicizing 
this process. 

I am not saying that those who are 
bringing this forward today are re
sponsible for it because we all are. 
When I say "we all," I mean the entire 
Senate. It has been going on for a 
number of years. I do not think it is 
healthy. I really do not think it is 
healthy. 

I never shy away from a good 
debate, discussion of the issues, and 
looking at what we ought to look at as 
Senators. Unfortunately, this has, in 
my opinion, become politicized. It is 
out of character for the Senate. 

I hope once we get beyond this nom
ination, which has gained a lot of na
tional notoriety-a lot of money has 
been poured into the opposition to 
Dan Manion. There have been full
page newspaper ads, there have been 
television commercials, there have 
been radio commercials. There has 
been a lot of money invested in def eat
ing this nomination. 

In due course, Mr. President, I am 
convinced that the Senate will confirm 
him and we will be confirming a good, 
decent citizen, who, in my opinion, will 
be a good judge and has the capability 
of becoming a great judge. 

Mr. President, I yield the floor. 
Mr. THURMOND. Mr. President, I 

shall not take further time now to 
debate the merits of this nomination. I 
would like to say this: I hope cloture 
will be obtained for two reasons: the 
first is, I think the Senate really ought 
to have the right to vote on this nomi
nation. The President has made the 
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nomination and the Senate now has 
the responsibility to vote on and act 
on the nomination. 

The next thing is even though a 
Senator might be opposed to this nom
ination, I think we ought to vote for 
cloture to bring this matter to an end. 
There is no need for it to go on for 
days and days. Every Republican and 
every Democrat ought to vote for clo
ture to bring this matter to an end and 
wind it up and save time. I think that 
the nominee is entitled to a vote by 
the Senate on this nomination. 

Mr. President, I am not going to 
make a further statement with regard 
to the nomination at this time. 

Today Pete Rose stands atop base
ball's pinnacle, recognized as one of 
the greatest players, if not the great
est, of his time. He possesses baseball's 
most cherished record, most hits in a 
lifetime. When Pete Rose broke Ty 
Cobb's record in 1985, he had climbed 
the game's highest mountain and 
become its foremost player. 

It is altogther fitting that the U.S. 
Senate should take formal and official 
note of Pete Rose's accomplishments 
in the great game of baseball, which 
has most fittingly been described as 
"America's pastime." 

MESSAGES FROM THE 
PRESIDENT 

CLOTURE MOTION 
Mr. THURMOND. Mr. President, 

send a cloture motion to the desk. 

Messages from the President of the 
I United States were communicated to 

the Senate by Mrs. Emery, one of his 
secretaries. The PRESIDING OFFICER. The 

cloture motion having been presented 
under rule XX:II, the Chair directs the 
clerk to read the motion. 

The assistant legislative clerk read 
as follows: 

CLOTURE MOTION 

We, the undersigned Senators, in accord
ance with the provisions of rule XXII of the 
Standing Rules of the Senate, hereby move 
to bring to a close debate on the nomination 
of Daniel A. Manion, of Indiana, to be U.S. 
circuit judge for the seventh circuit. 

Senators Bob Dole, Pete Wilson, Strom 
Thurmond, Barry Goldwater, Jake Garn, Al 
Simpson, Chuck Grassley, Steve Symms, 
Mitch McConnell, John P . East, Jeremiah 
A. Denton, Paul Laxalt, Chic Hecht, Rich
ard G. Lugar, Orrin Hatch, Malcolm 
Wallop. Thad Cochran, Phil Gramm, Ted 
Stevens, Dan Quayle, and Don Nickles. 

A U.S. SENATE SALUTE TO PETE 
ROSE 

Mr. SPECTER. Mr. President, in the 
arena of human endeavor, there are 
those determined few who are willing 
to expend every effort and to make 
any sacrifice to achieve success. We 
call these individuals winners. 

Such a one is baseball's Pete Rose. 
Winners possess talent, but they rec

ognize that talent is never enough. 
They know that unless talent is com
bined with perspiration and total dedi
cation, it will never carry them to the 
pinnacle of success. 

God gave Pete Rose talent. There is 
no denying that. But Pete Rose took 
this gift and made the very most of it 
through dint of hard work and, in the 
sports' vernacular, hustle. 

Hustle has many synonyms-enthu
siasm, ardor, zeal, passion, fervor. But 
it all boils down to the same thing: a 
willingness to work harder, longer and 
with greater intensity than the compe
tition, to do whatever it takes to get 
the job done, to win. This is what sep
arates Pete Rose, whose sobriquet is 
"Charlie Hustle," from the hundreds 
of other ballplayers in the major 
leagues. 

EXECUTIVE MESSAGES 
REFERRED 

As in executive session, the PRE
SIDING OFFICER laid before the 
Senate messages from the President of 
the United Stat es submitting sundry 
nominations which were referred to 
the appropriate committees. 

<The nominations received today are 
printed at the end of the Senate pro
ceedings.) 

PRESIDENTIAL APPROVALS 
A message from the President of the 

United States announced that he had 
approved and signed the following en
rolled bills and joint resolutions: 

On June 19, 1986: 
S. 124 an act to amend the Safe Drinking 

Water Act. 
S. 1027 an act for the relief of Kenneth 

David Franklin. 
S.J. Res. 220, joint resolution t o provide 

for the designation of September 19, 1986, 
as "National P.O.W /M.I.A. Recognition 
Day." 

S.J. Res. 310, joint resolution to proclaim 
June 15, 1986, through June 21, 1986, as 
"National Agricultural Export Week." 

S.J. Res. 347, joint resolution to designate 
the week beginning June 22, 1986, as "Na
tional Homelessness Awareness Week." 

On June 23, 1986: 
S.J. Res. 321, joint resolution to designate 

October 1986 as "National Down Syndrome 
Month." 

DEFERRAL OF CERTAIN BUDGET 
AUTHORITY-MESSAGE FROM 
THE PRESIDENT-PM 156 
The PRESIDING OFFICER laid 

before the Senate the following mes
sage from the President of the United 
States, together with accompanying 
papers; which, pursuant to the order 
of January 30, 1975, was ref erred 
jointly to the Committee on Appro
priations, the Committee on the 
Budget, the Committee on Energy and 

Natural Resources, and the Commit
tee on Finance: 
To the Congress of the United States: 

In accordance with the Impound
ment Control Act of 1974, I herewith 
report four new deferrals of budget 
authority totaling $46,424,273. 

The details of these deferrals are 
contained in the attached report. 

RONALD REAGAN. 
Tm: WHITE HOUSE, June 24, 1986. 

ANNUAL REPORT OF THE NA
TIONAL SCIENCE FOUNDA
TION-MESSAGE FROM THE 
PRESIDENT-PM 157 
The PRESIDING OFFICER laid 

before the Senate the following mes
sage from the President of the United 
States, together with an accompany
ing report; which was referred to the 
Committee on Labor and Human Re
sources: 
To the Congress of the United States: 

I am pleased to send you the annual 
report of the National Science Foun
dation for fiscal year 1985. This report 
describes research supported by the 
Foundation in the mathematical, 
Ph!1~ical, biological, social, behavioral, 
and information sciences; engineering; 
and education in those fields. 

Achievements such as those de
scribed in this report are the basis for 
much of our Nation's strength-its 
economic growth, military security, 
and the overall well-being of our 
people. 

We face challenges in science, engi
neering, and technology, but I am con
fident about our ability to meet those 
challenges. The National Science 
Foundation has been, and will remain, 
a key part of the national effort to 
expand our research achievements and 
productivity and to remain competi
tive in world markets through innova
tion and new discoveries. 

I commend the Foundation's work to 
you. 

RONALD REAGAN. 
Tm: WHITE HOUSE, June 24, 1986. 

MESSAGES FROM THE HOUSE 
At 3:05 p.m., a message from the 

House of Representatives, delivered by 
Ms. Goetz, one of its reading clerks, 
announced that the House insists 
upon its amendment to the bill (S. 
426) to amend the Pederal Power Act 
to provide for more protection to elec
tric consumers, disagreed to by the 
Senate; it agrees to the conference 
asked by the Senate on the disagree
ing votes of the two Houses thereon, 
and appoints Mr. DINGELL, Mr. 
MARKEY, Mr. SWIFT, Mr. BRYANT, Mr. 
SHELBY, Mr. WYDEN, Mr. BROYHILL, 
Mr. MOORHEhD, Mr. OXLEY, and Mr. 
NIELSON of Utah as managers of the 
conference on the part of the House. 
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The message also announced that 

the House agrees to the amendment of 
the Senate to the amendment of the 
House to the amendment of the 
Senate to the joint resolution <H.J. 
Res. 652) to provide for the temporary 
extension of certain programs relating 
to housing and community develop
ment. 

The message further announced 
that the House has passed the follow
ing bill, with an amendment, in which 
it requests the concurrence of the 
Senate: 

S. 1965. An act to reauthorize and revise 
the Higher Education Act of 1965, and for 
other purposes. 

The message also announced that the 
House has passed the following joint resolu
tions, without amendment: 

S.J. Res. 188. Joint resolution to designate 
July 6, 1986, "National Air Traffic Control 
Day"; 

S.J. Res. 290. Joint resolution to designate 
July 4, 1986, as "National Immigrants Day"; 

S.J. Res. 346. Joint resolution to designate 
June 21, 1986, as "National Save American 
Industry and Jobs Day"; 

S.J. Res. 350. Joint resolution to designate 
1987 as the "National Year of the Ameri
cas"; and 

S.J. Res. 365. Joint resolution welcoming 
the Afghan Alliance. 

The message further announced 
that the House has passed the follow
ing bills and joint resolution, in which 
it requests the concurrence of the 
Senate: 

H.R. 4868. An act to prohibit loans and 
other investments in, and certain other ac
tivities with respect to, South Africa, and 
for other purposes; 

H.R. 4952. An act to amend title 18, 
United States Code, with respect to the 
interception of certain communications, 
other forms of surveillance, and for other 
purposes; and 

H.J. Res. 429. Joint resolution to designate 
July 2, 1986, as "National Literacy Day". 

The message also announced that 
the House has agreed to the following 
concurrent resolution, in which it re
quests the concurrence of the Senate: 

H. Con. Res. 350. A concurrent resolution 
providing that the President shall continue 
to adhere to the numerical sublimits of the 
SALT agreements as long as the Soviet 
Union does likewise. 

ENROLLED JOINT RESOLUTIONS SIGNED 
The message further announced 

that the Speaker has signed the fol
lowing enrolled joint resolutions: 

S.J. Res. 188. Joint resolution to designate 
July 6, 1986, "National Air Traffic Control 
Day"; 

S.J. Res. 290. Joint resolution to designate 
July 4, 1986, as "National Immigrants Day"; 

S.J. Res. 346. Joint resolution to designate 
June 21, 1986, as ''National Save American 
Industry and Jobs Day"; 

S.J. Res. 350. Joint resolution to designate 
1987 as the "National Year of the Ameri
cas"; and 

H.J. Res. 297. Joint resolution to designate 
the week beginning July 27, 1986, as "Na
tional Nuclear Medicine Week". 

The enrolled joint resolutions were 
subsequently signed by the President 
pro tempore <Mr. THuRMOND). 

ENROLLED JOINT RESOLUTION SIGNED 
At 4:12 p.m., a message from the 

House of Representatives, delivered by 
Mr. Berry, one if its reading clerks, an
nounced that the Speaker has signed 
the following enrolled joint resolution: 

H.J. Res. 652. Joint resolution to provide 
for the temporary extension of certain pro
grams relating to housing and community 
development, and for other purposes. 

The enrolled joint resolution was 
subsequently signed by the President 
pro tempore <Mr. THuRMOND). 

MEASURES REFERRED 
The following concurrent resolution 

was read, and referred as indicated: 
H. Con. Res. 350. A concurrent resolution 

providing that the President shall continue 
to adhere to the numerical sublimits of the 
SALT agreements as long as the Soviet 
Union does likewise, to the Committee on 
Foreign Relations. 

MEASURES PLACED ON THE 
CALENDAR 

The following bill and joint resolu
tion was read the first and second 
times by unanimous consent, and 
placed on the calendar: 

H.R. 4952. An act to amend title 18, 
United States Code, with respect to the 
interception of certain communications, 
other forms of surveillance, and for other 
purposes; 

H.R. Res. 429. Joint resolution to desig
nate July 2, 1986, as "National Literacy 
Day". 

MEASURE READ THE FIRST 
TIME 

The following bill read the first 
time: 

H.R. 4868. An act to prohibit loans and 
other investments in, and certain other ac
tivities with respect to, South Africa, and 
for other purposes; 

ENROLLED JOINT RESOLUTIONS 
SIGNED 

The Secretary of the Senate report
ed that on today, June 24, 1986, she 
had presented to the President of the 
United States the following enrolled 
joint resolutions: 

S.J. Res. 188. Joint resolution to designate 
July 6, 1986, "National Air Traffic Control 
Day"; 

S.J. Res. 290. Joint resolution to designate 
July 4, 1986, as "National Immigrants Day"; 

S.J. Res. 346. Joint resolution to designate 
June 21, 1986, as "National Save American 
Industry and Jobs Day"; and 

S.J. Res. 350. Joint resolution to designate 
1987 as the "National Year of the Ameri
cas"; 

REPORTS OF COMMITTEE 
The following reports of committees 

were submitted: 
By Mr. DOMENIC!, from the Committee 

on the Budget, without amendment, and 
without recommendation: 

S. Res. 425. A resolution to waive section 
303<a> of the Congressional Budget Act, 
with respect to the consideration of S. 2216, 
designating September 17. 1987, the bicen
tennial of the signing of the Constitution of 
the United States, as "Constitution Day". 

By Mr. HATCH, from the Committee on 
Labor and Human Resources, without 
amendment: 

S. 2444. A bill to reauthorize the Head 
Start Act, the Low-Income Home Energy 
Assistance Act of 1981, the Community 
Services Block Grant Act, the dependent 
care State grant program, and for other 
purposes <Rept. No. 99-327). 

EXECUTIVE REPORTS OF 
COMMITTEES 

The following executive reports of 
committees were submitted: 

By Mr. PACKWOOD, from the Commit
tee on Finance: 

Robert B. Helms, of Maryland, to be an 
Assistant Secretary of Health and Human 
Services; 

Ronald F. Docksai, of Virginia, to be an 
Assistant Secretary of Health and Human 
Services; 

Michael R. Darby, of Texas, to be an As
sistant Secretary of the Treasury; and 

Lawrence B. Gibbs, of Texas, to be Com
missioner of Internal Revenue. 

<The above nominations were report
ed from the Committee on Finance 
with the recommendation that they be 
confirmed, subject to the nominees' 
commitment to respond to requests to 
appear and testify before any duly 
constituted committee of the Senate.) 

INTRODUCTION OF BILLS AND 
JOINT RESOLUTIONS 

The following bills and joint resol~
tions were introduced, read the first 
and second time by unanimous con
sent, and ref erred as indicated: 

By Mr. ABDNOR: 
S. 2589. A bill to create a secondary 

market for sound mortgages secured by 
farm real estate and guaranteed by the 
Farmers Home Administration, and for 
other purposes; to the Committee on Agri
culture, Nutrition, and Forestry. 

By Mr. GLENN Cfor himself, Mr. KEN
NEDY, and Mr. SASSER): 

S. 2590. A bill to amend the Appendix to 
the Tariff Schedules of the United States t.o 
extend the suspension of duty on bicycle 
parts; to the Committee on Finance. 

By Mr. GLENN: 
S. 2591. A bill to amend the Tariff Sched

ules of the United States to correct the clas
sification of certain pigments; to the Com
mittee on Finance. 

By Mr.GARN: 
S. 2592. A bill to strengthen Federal de

posit insurance programs, to enhance com
petition in the financial services sector, and 
for other purposes; to the Committee on 
Banking, Housing, and Urban Affairs. 

By Mr. BUMPERS <for himself, Mr. 
BIDEN, Mr. SARBANES, Mr. HECHT, Mr. 
KERRY, Mr. METZENBAUM, Mr. SrMoN, 
Mr. KENNEDY, and Mr. BAUCUS): 

S. 2593. A bill to establish the National 
Nuclear Safety Study Commission; to the 
Committee on Environment and Public 
Works. 
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By Mr. GORE <for himself and Mr. 

GORTON): 
S. 2594. A bill to require the Office of Sci

ence and Technology Policy to report to the 
Congress on fiber optic networks and other 
options to improve communications among 
supercomputer centers and users in the 
United States; to the Committee on Com
merce, Science, and Transportation. 

By Mrs. HAWKINS <for herself, Mr. 
THuRMoND, Mr. KENNEDY, Mr. 
HATCH, and Mr. Donn>: 

S. 2595. A bill to amend the Public Health 
Service Act to revise the authorities of, and 
redesignate, the Alcohol, Drug Abuse, and 
Mental Health Administration; to the Com
mittee on Labor and Human Resources. 

SUBMISSION OF CONCURRENT 
AND SENATE RESOLUTIONS 

The following concurrent resolutions 
and Senate resolutions were read, and 
referred <or acted upon), as indicated: 

By Mr. DOLE (for Mr. THURMOND): 
S. Con. Res. 152. A concurrent resolution 

authorizing changes in the enrollment of S. 
2414; considered and agreed to. 

STATEMENTS OF INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. GLENN <for himself, Mr. 
KENNEDY, and Mr. SASSER): 

S. 2590. A bill to amend the Appen
dix to the Tariff Schedule of the 
United States to extend the suspen
sion of duty on bicycle parts; to the 
Committee on Finance. 

SUSPENSION OF DUTY ON BICYCLE PARTS 
•Mr. GLENN. Mr. President, today I 
am offering legislation which will pro
vide relief for the U.S. bicycle indus
try. The regular customs duties oncer
tain bicycle parts not manufactured in 
the United States have been suspend
ed since 1971. This suspension of 
duties is critical to the competitive 
health of U.S. bicycle manufacturers 
who are being subjected to increasing
ly intense competition from imported 
bicycles. 

The current 3-year period of duty 
suspension expires on June 30, 1986. 
The House has pa&>ed legislation to 
renew this duty suspension with some 
slight modifications until December 
31, 1990. The bill I am introducing 
today is identical to the provision 
passed by the House last month. 

Congress has renewed duty suspen
sion legislation four times: in 1974, 
1977, 1980, and 1983. During the five 
sessions that it considered such legisla
tion, Congress recognized that absent 
passage of a duty suspension bill, the 
tariff schedules of the United States 
contained an unfair bias against do
mestic manufacturers of bicycles. Most 
imported bicycles were, and continue 
to be, dutiable at a lower rate than 
most bicycle parts. Imported bicycles 
face a duty rate of 5.5 percent or 11 
percent, depending on the type of 
model; imported bicycle parts face a 
duty rate of 7.1 percent to 10.8 per
cent. This anomaly, if uncorrected by 

duty suspension legislation, enables 
foreign bicycle manufacturers to as
sembly bicycles abroad with foreign bi
cycle parts and import the complete 
product, including the component 
parts, into the United States, subject 
to the lower rate imposed on bicycles. 
In contrast, the domestic manufactur
ers of bicycles must first import cer
tain components necessary to com
plete the manufacture of a bicycle at 
the higher duty rate imposed on bicy
cle parts. Without duty suspension, 
the tariff schedules in effect impose a 
penalty on the manufacture of bicy
cles in the United States, where the 
cost of doing business is already sig
nificantly higher. Even the high pro
ductivity and the efficiency of the U.S. 
bicycle industry cannot offset the ex
tremely low wage rates available to bi
cycle manufacturers in the principal 
exporting nation, Taiwan, Huffy Corp. 
which is located in Ohio and employs 
2,000 people, manufactures bicycles in 
a modem and efficient plant. None
theless, the expiration of duty suspen
sion will penalize the workers at Huffy 
Corp. and other bicycle plants in the 
United States without cause. 

When Congress first enacted duty 
suspension legislation in 1970, the 
Senate Committee on Finance high
lighted the need to suspend duties on 
bicycle parts, and I. quote: 

This bill is intended to improve the com
petitive ability of domestic producers of bi
cycles by temporarily suspending the duties 
on imports of certain bicycle parts and ac
cessories, thereby reducing their costs . . . . 
The temporary suspension of duty on the 
bicycle parts and accessories provided for in 
the bill would be beneficial to domestic 
manufacturers of bicycles, particularly in 
competing with imported bicycles. 

The reasons presented in past ses
sions of the Congress for suspending 
the duty on bicycle parts are valid 
today. Indeed, the need for continued 
suspension of the duties on parts in 
order to maintain the competitive po
sition of the domestic bicycle manu
facturers has never been more urgent. 
The domestic bicycle industry remains 
under severe pressure from the flood 
of imported bicycles. It is clear that 
foreign producers have targeted the 
United States as their principal export 
market. In fact, imports have claimed 
an increasing share of the U.S. market 
in recent years, ranging from 16.9 per
cent in 1979 to almost 50 percent in 
1985. First quarter figures for 1986 in
dicate that the trend continues. 

Duty suspension on bicycle parts re
flects the continuation of congression
al concern that U.S. manufacturers
when necessary-be able to obtain, 
free of duty, foreign-made components 
that are domestically unavailable. I 
urge my colleagues to continue their 
support for the U.S. bicycle industry, 
and vote for this legislation, which will 
enable the U.S. bicycle industry to 
continue to compete in the world 
market.e 

By Mr. GLENN: 
S. 2591. A bill to amend the Tariff 

Schedules of the United States to cor
rect the classification of certain pig
ments; to the Committee on Finance. 

TARIFF CLASSIFICATION OF CERTAIN PIGMENTS 
•Mr. GLENN. Mr. President, today I 
am introducing legislation to change 
the duty classification of two commer
cial pigments, pigments red 214 and 
pigment yellow 155. 

Under current duty classification, 
these pigments are classified in a cate
gory for imported products that com
plete with domestic products. Howev
er, pigment red 214 and pigment 
yellow 155 are not, and have never 
been, made in the United States and 
should not be in this category. 

American manufacturers with good 
business sense determined that a need 
existed for these pigments in our mar
ketplace, but this need did not justify 
the investment of funds to manufac
ture these pigments in the United 
States. American manufacturers 
worked with foreign manufacturers to 
distribute these pigments in the 
United States. The pigments, current
ly classified at a higher duty rate with 
competitive pigments, must complete 
with other imported pigments classi
fied at a lower noncompetitive rate. 
The erroneous duty classification puts 
these American companies at a com
petitive disadvantage and this disad
vantage increases in future years. 

This legislation will simply correct 
this error and change the duty classifi
cation for pigments red 214 and yellow 
155 to the noncompetitive category. 
This change reduces the duty from 15 
percent to 9.8 percent. I urge my col
leagues to support this legislation.• 

By Mr.GARN: 
S. 2592. A bill to strengthen Federal 

deposit insurance programs, to en
hance competition in the financial 
services sector, and for other purposes; 
to the Committee on Banking, Hous
ing, and Urban Affairs. 
DEPOSIT INSURANCE REFORM AND COMPETITION 

ENHANCEMENT ACT 

•Mr. GARN. Mr. President, today I 
am introducing legislation to strength
en the Federal deposit insurance funds 
and reinforce public confidence in our 
Nation's depository institutions. These 
objectives would be accomplished 
through a number of steps, including a 
plan to recapitalize the Federal Sav
ings and Loan Insurance Corporation 
CFSLICl. Steps also would be taken to 
increase the marketability of troubled 
depository institutions, but it is impor
tant to note that the legislation would 
not liberalize current law regarding 
the types of entities that can purchase 
troubled banks and thrifts. 

The legislation I am introducing also 
would enhance competition in the pro
vision of financial services by updating 
the regulatory framework for financial 
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institutions and increasing their abili
ty to adapt to changes in financial 
markets. Again, a number of steps 
would be needed to achieve these ob
jectives, including the creation of de
pository institution securities affiliates 
CDISA'sl to underwrite revenue bonds, 
mortgage-backed securities, commer
cial paper, and mutual funds. 

At the same time, the nonbank bank 
loophole would be closed. Previous leg
islative proposals have included a 
grandfather date for non bank banks 
in 1983 or 1984. Arguments also have 
been advanced for not grandfathering 
any nonbank banks. The bill I am in
troducing does not propose a specific 
grandfather date. However, it does 
propose that any grandfathered 
owners of nonbank banks would be re
quired either to convert their nonbank 
banks to thrift charters or to acquire a 
troubled thrift for each nonbank bank 
grandfathered. Clearly this would aid 
the resolution of problem-thrift cases, 
and the more liberal the grandfather, 
the more help would be given to the 
FSLIC. 

Consumers of financial services will 
be the ultimate beneficiaries of a 
strengthened financial system, of en
hanced competition in the financial 
services marketplace and of specific 
consumer protections included in the 
bill. 

This legislation I am introducing 
also incorporates proposals from nu
merous sources, including the adminis
tration, my colleagues in the Senate, 
the financial institution regulatory 
agencies, and various industry groups. 

TITLE I 

Title I of this bill would strengthen 
the Federal deposit insurance funds 
and reinforce confidence by extending 
titles I and II of the Garn-St Germain 
Act. The amended provisions would 
strengthen the funds and build confi
dence by reducing the cost to the Fed
eral insurance funds of handling fail
ing depository institutions. 

Whereas current law permits the 
interstate sale of a failed bank with 
more than $500 million in assets, the 
amended title I would lower this 
threshold to $250 million. Moreover, 
this threshold limitation would be ap
plied to a series of banks in a bank 
holding company instead of to individ
ual bank components, and the entire 
series of banks could be sold across 
State lines, not just those components 
with assets above the threshold. Final
ly, the FDIC would be authorized to 
sell a bank or bank holding company 
in danger of closing across State lines 
without waiting until the institution 
actually fails. 

TITLE II 

Title II of the bill includes 12 provi
sions that would significantly 
strengthen the deposit insurance 
system. Among the more important 
provisions would be authority for the 
FDIC to vary the level of assessments 

on insured banks according to the 
riskiness of each bank's activities. This 
is designed to provide a significant fi
nancial incentive for banks to avoid 
excessive risk taking, thereby bolster
ing the stability of the deposit insur
ance fund. 

Title II would also provide the FDIC 
with the authority to establish so
called bridge banks. These new enti
ties would enable the FDIC to keep a 
failed bank open until a purchase-and
assumption or similar transaction 
could be accomplished. This would 
enable the FDIC to resolve bank fail
ures less expensively or in a manner 
that would better promote the inter
ests of the community, the depositors, 
or the public. 

Another provision of title II would 
establish a uniform depositor pref er
ence system for paying the claims of 
all federally insured banks that fail, 
whether State or federally chartered. 
This would provide greater priority to 
depositor claims than does current law 
and provide greater certainty to de
positors and creditors regarding the 
value of their claims. It would also 
eliminate the current disparity of 
treatment between creditors of nation
al banks and of State banks, and be
tween creditors of banks chartered in 
different States. Finally, it would fa
cilitate the FDIC's ability to use the 
less costly method of purchase-and-as
sumption transactions to resolve bank 
failures. 

Other provisions of title II would 
strengthen the FDIC's enforcement 
powers against bank directors and 
others; expedite the process for remov
ing insurance protection from certain 
banks; and authorize the relevant 
bank regulator to issue temporary 
orders limiting the activities of banks 
or bank personnel. 

TITLE III 

Title III would strengthen the 
FSLIC fund and reinforce confidence 
with a recapitalization program using 
contributions both from the regional 
Federal home loan banks and from the 
savings and loan industry. FSLIC's 
present financial reserves of about $6 
billion would be supplemented with up 
to $25-$30 billion over the next 5 to 6 
years, with approximately $15 billion 
available in the first 3 years. These 
supplemental case resolution funds 
would enable the FSLIC to proceed 
with a more timely resolution of prob
lem-institution cases. Moreover, the 
program should make possible a grad
ual phasedown over 5 years of the spe
cial assessment now being paid by 
FSLIC-insured institutions. 

TITLE IV 

Title IV would update our regula
tory structure to recognize the grow
ing competition between commercial 
banks and savings and loan associa
tions. Restrictions on interaffiliate 
transactions within a savings and loan 
holding company would be equalized 

with the restrictions applied to affili
ates of a bank holding company. Not 
only would this recognize competitive 
realities, but it would help attract cap
ital to the thrift industry as well and 
thereby contribute to the strengthen
ing of the FSLIC fund. 

Title IV also would increase the at
tractiveness of S&L charters and 
expand the number of potential 
buyers for failing institutions: 

First, by making clear that certain 
joint sales and marketing arrange
ments and cross-advertising between a 
thrift subsidiary of a bank holding 
company, on the one hand, and the 
parent holding company and its other 
bank or nonbank subsidiary on the 
other, are not prohibited under the 
public benefits test prescribed by the 
Bank Holding Company Act. 

Second, by providing that a bank 
holding company that acquires a fail
ing thrift can, in a service corporation 
of the thrift, exercise service corpora
tion powers allowed by Federal thrift 
service corporation law. 

Third, by making clear that an S&L
issued credit card may be used to make 
purchases at an affiliate of the S&L. 

Fourth, by prohibiting States from 
imposing restrictions on S&L affili
ations that are more stringent than 
those imposed by Federal law. 

Fifth, by allowing securities subsidi
aries of S&L holding companies to 
engage in a limited amount of trading 
and secondary market transactions in 
shares of nonsubsidiary S&L's and 
S&L holding companies. 

Sixth, by increasing the amount of 
debt-as a percentage of consolidated 
net worth-that certain well-capital
ized nondiversified S&L holding com
panies may issue without requesting 
specific written approval of the 
FSLIC. 

Seventh, by creating a presumption 
that management arrangements other
wise prohibited by the Depository In
stitution Management Interlocks Act 
would be permissible with respect to 
companies that become S&L holding 
companies by acquiring failing thrifts. 

TITLE V 

Title V would enhance and strength
en the authorities of the Federal Sav
ings and Loan Insurance Corporation 
in response to FSLIC's concern, over 
the past few years, that existing super
visory and enforcement tools need to 
be updated. This title also would au
thorize the FSLIC to assess risk-based 
premiums on its member institutions, 
raise the service corporation invest
ment authority of Federal savings and 
loan associations to 5 percent of assets 
as such institutions increase their own 
net worth as required by the FHLBB, 
and repeals the rebidding require
ments originally enacted as part of the 
emergency acquisition authorities of 
the Garn-St Germain Act. 
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TITLE VI 

Title VI would create new product 
and service flexibility for both bank 
holding companies and thrift holding 
companies while at the same time ap
plying new regulation safeguards to 
both existing activities and new activi
ties. For example, the Financial Insti
tutions Competitive Enhancement Act 
of 1986 would establish depository in
stitution securities affiliates for both 
bank holding companies and thrift 
holding companies, yet it would make 
the Securities and Exchange Commis
sion the appropriate Federal regulator 
of these subsidiaries. 

Title VI also would permit the Fed
eral Reserve Board to grant additional 
nonbank activities to bank holding 
companies if such activities were of a 
financial nature and permit banks to 
either adjust to technological innova
tions or new competitive products. The 
title would make clear, however, that 
only a limited range of insurance ac
tivities are closely related to banking 
and that such restrictions apply to the 
subsidiaries of bank holding compa
nies. The nonbank activities of State 
chartered banks which have not been 
approved by the Federal Reserve 
would be limited geographically by the 
boundaries of the State's authority. In 
addition, the activities of a savings and 
loan would be limited to those author
ized for multiple savings and loan 
holding companies unless its insured 
institution subsidiary meets the quali
fied thrift lender test. 

The title also would define a bank 
for purposes of the bank holding com
pany as an institution with FDIC In
surance. Thus it closes the so-called 
nonbank bank loophole. It provides, 
however, for certain grandfather 
rights which can only be preserved by 
acquiring a failing savings and loan or 
converting to an FSLIC insured insti
tution within 3 years. The bill does not 
yet establish a grandfather date, but 
rather seeks to have such determina
tion made during the legislative proc
ess. 

TITLE VII 
Title VII makes technical changes to 

the bankers' bank statutory provi
sions, including a clarification that 
bankers' banks may invest in export 
trading companies and provide services 
to bank holding companies. 

TITLE VIII 
Title VIII of the bill would set forth 

a group of amendments affecting 
credit unions. Many of these are de
signed to increase the flexibility and 
enforcement authority of the National 
Credit Union Administration [NCUAJ 
in order to prevent losses to the Na
tional Credit Union Share insurance 
fund. For example, one amendment 
would make permanent the conserva
torship and emergency merger au
thorities of the Garn-St Germain Act, 
which during the last 3 112 years have 
helped NCUA avoid more than $20 
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million in potential losses to the insur
ance fund. Another would strengthen 
the insurance fund by providing two 
new grounds for imposing conservator
ship: for willful violations of final 
cease and desist orders, and for con
cealment or refusal to submit docu
ments or records to the NCUA. Other 
enforcement provisions would reduce 
the period for State regulators to re
spond to a conservatorship proposed 
by NCUA, enabling quicker and more 
decisive action to prevent losses to the 
insurance fund; expressly define 
NCUA's conservatorship authority; 
extend NCUA's prohibition authority 
to employees and agents of federally
insured credit unions; and clarify the 
alternative authority of Federal credit 
unions to expel members. 

Title VIII would also allow credit 
unions to make second mortgage and 
home improvement loans for longer 
than 15 years; clarify existing author
ity to off er individual retirement r-.c
counts and Keogh accounts; provide 
greater flexibility to the NCUA to 
obtain office space and equipment; 
and provide greater flexibility to 
accept the deposit of public funds. 

TITLE IX 
Title IX would create a new title X 

to the Consumer Credit Protection Act 
that would apply to both long term 
leases and to short term leases or 
rental agreements containing an 
option to purchase. This new title 
would amend current law applicable to 
longer term leases by simplifying and 
reducing the number of disclosures 
now required by law. Because of the 
growing concern that more and more 
consumers are entering into shorter 
lease terms with purchase options 
without adequate cost disclosures, title 
X also would require disclosure of cost 
and other information in lease-pur
chase agreements. The changes in this 
title are intended to ensure that con
sumers of long term leases and lease
purchase agreements would be provid
ed with basic, important cost informa
tion concerning these transactions. 

TITLE X 
Title X would require all depository 

institutions to disclose their check 
hold policies to consumers and would 
instruct the Federal Reserve Board to 
issue regulations designed to speed up 
the now cumbersome and timeconsum
ing process of returning a bounced 
check. The Federal Reserve Board has 
already experimented with methods to 
accelerate the process of returning 
checks, and passage of this title would 
authorize the Board to use one, or a 
combination of several, approaches to 
speed up the return process. A faster 
return system, and the ability to iden
tify checks that pose a "serious risk of 
loss" to a financial institution, would 
remove the justification for placing 
excessively long holds on all deposited 
checks. 

TITLE XI 
Title XI would benefit consumers by 

requiring that all mailed credit card 
solicitations disclose the annual per
centage rate, annual fees and other 
charges, and the existence of any 
grace period that will apply to the 
card. This title also would require 
third party credit cards to use an "av
erage daily balance" method, or a 
method more favorable to the borrow
er than average daily balance, as a bal
ance calculating method. These provi
sions would lower credit card costs to 
consumers by requiring disclosures 
that would enable consumers to more 
effectively price shop, and by prohibit
ing usage of the most expensive bal
ance calculation methods for some 
credit cards. 

TITLE XII 
Title XII contains miscellaneous 

provisions. The first of these provi
sions would exempt the funds of the 
.depository institution regulators from 
Gramm-Rudman-Hollings sequestra
tion and the Office of Management 
and Budget apportionment. The ex
emptions are critical to provide these 
regulators with the flexibility and 
staff necessary for effective examina
tion and supervision. Moreover, be
cause these financial regulators are 
completely financed by the entities 
they regulate, any savings from the 
Gramm-Rudman-Hollings budget cuts 
could not be used to finance other gov
ernment activities. The second miscel
laneous provision would allow organi
zaticns operated primarily for political 
purposes to own negotiable order of 
withdrawal [NOWJ accounts. The 
third provision would permit members 
and staff of the Federal Home Loan 
Bank Board and the Federal Savings 
and Loan Insurance Corporation to 
accept reimbursement for travel and 
other expenses incurred in attending 
meetings pertaining to Board activities 
from Federal and non-Federal spon
sors, including industry groups. Final
ly, the last provision would prohibit 
the Student Loan Marketing Associa
tion [Sallie Mae] from owning or con
trolling an insured bank, mutual sav
ings bank, savings bank or savings and 
loan association. 

I ask unanimous consent that the 
bill and a section-by-section analysis 
be printed in the RECORD. 

There being no objection, the bill 
and section-by-section analysis was or
dered to be printed in the RECORD, as 
follows: 

S.2592 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, 

SHORT TITLE 
SECTION 1. This Act may be cited as the 

"Deposit Insurance Reform and Competi
tive Enhancement Act". 
TITLE I-EMERGENCY ACQUISITIONS 

Sec. 101. Short title. 
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Sec. 102. Extension of Garn-St Germain 

Act. 
Sec. 103. Assisted extraordinary acquisi

tions. 
Sec. 104. Unassisted extraordinary acquisi

tions. 
TITLE II-FEDERAL DEPOSIT 

INSURANCE 
Sec. 201. Short title. 
Sec. 202. Risk-related assessments. 
Sec. 203. Assessment of collateralized de

posits. 
Sec. 204. Procedure for removal of insur-

ance. 
Sec. 205. Enforcement procedures. 
Sec. 206. Power to define terms. 
Sec. 207. Examinations. 
Sec. 208. Priorities in claims. 
Sec. 209. Subrogation. 
Sec. 210. Bridge banks. 
Sec. 211. Branching. 
Sec. 212. Technical and conforming amend

ments. 
TITLE III-FEDERAL SAVINGS AND 

LOAN INSURANCE CORPORATION 
RECAPIT ALIZA TI ON 

Sec. 301. Short title. 
Sec. 302. Financing corporation. 
Sec. 303. Conforming amendment. 
Sec. 304. Investment in Federal Savings and 

Loan Insurance Corporation. 
Sec. 305. Dividends. 
Sec. 306. Exemption from retirement re

quirement. 
Sec. 307. Federal Home Loan Bank mem

bership. 
TITLE IV-THRIFT INSTITUTIONS 

INVESTMENTS 
Sec. 401. Short title. 
Sec. 402. Equality of thrift and bank hold

ing company affiliate transac
tions. 

Sec. 403. Conformity of affiliation restric
tions. 

Sec. 404. Limited contributions in savings 
and loan stock. 

Sec. 405. Relating debt limits to capital. 
Sec. 406. Waiver option for interlocking di

rectorates in emergency acqui
sitions. 

Sec. 407. Thrift-subsidiary arrangements. 
Sec. 408. Thrift acquisitions. 

TITLE V-FEDERAL SAVINGS AND 
LOAN INSURANCE CORPORATION 

Sec. 501. Short title. 
Sec. 502. Cease-and-desist proceedings. 
Sec. 503. Temporary cease-and-desist 

orders. 
Sec. 504. Suspension, removal, or prohibi

tion of institution-related par
ties. 

Sec. 505. Penalties. 
Sec. 506. Definitions. 
Sec. 507. Powers of the Federal Savings and 

Loan Insurance Corporation. 
Sec. 508. Risk assessment premiums. 
Sec. 509. Service corporations. 
Sec. 510. Repeal of rebidding requirement. 

TITLE VI-FINANCIAL INSTITUTIONS 
COMPETITIVE ENHANCEMENT 

Sec. 601. Amendments to the Banking Act 
of 1933. 

Sec. 602. Amendments to the Securities Act 
of 1933. 

Sec. 603. Amendments to the Securities Ex
change Act of 1934. 

Sec. 604. Amendments to the Bank Holding 
Company Act of 1956. 

Sec. 605. Amendments to the Federal Re
serve Act. 

Sec. 606. Seeurities affiliations of non
member insured banks. 

Sec. 607. Amendments to the National 
Housing Act. 

Sec. 608. Amendment to the Home Owners' 
Loan Act of 1933. 

Sec. 609. Amendments to the Federal Home 
Loan Bank Act. 

Sec. 610. Leasing authority of national 
banks. 

Sec. 611. Mutual holding company amend
ment. 

Sec. 612. Mortgage securities corporations. 
TITLE VII-BANKERS BANKS 

Sec. 701. Amendment to section 5136 of the 
Revised Statutes. 

Sec. 702. Amendment to section 5169 of the 
Revised Statutes. 

Sec. 703. Amendments to the Depository 
Institution Management Inter
locks Act. 

Sec. 704. Amendments to the Bank Holding 
Company Act of 1956. 

TITLE VIII-CREDIT UNION 
AMENDMENTS 

Sec. 801. Permanent merger and conserva
torship authority. 

Sec. 802. Reduction in State comment wait-
ing period. 

Sec. 803. Imposition of conservatorship. 
Sec. 804. Authority as conservator. 
Sec. 805. Technical and clarifying amend

ments; removal and prohibition 
authority. 

Sec. 806. Faithful performance. 
Sec. 807. Membership officers. 
Sec. 808. Nonparticipation. 
Sec. 809. Second mortgage and home im-

provement loans. 
Sec. 810. Property acquisition flexibility. 
Sec. 811. Clarification of IRA authority. 
Sec. 812. Technical amendment. 
Sec. 813. Public funds. 
Sec. 814. Ownership interest. 

TITLE IX-CONSUMER LEASES 
Sec. 901. Short title. 
Sec. 902. Amendment to t he Consumer 

Credit Protection Act. 
Sec. 903. Conforming amendments. 

TITLE X-FAIR DEPOSIT 
AVAILABILITY 

Sec. 1001. Short title. 
Sec. 1002. Definitions. 
Sec. 1003. Disclosure of fund availability 

policies. 
Sec. 1004. Interest on deposits. 
Sec. 1005. Improved clearing procedures. 
Sec. 1006. Availability of certain funds. 
Sec. 1007. Administrative enforcement. 
Sec. 1008. Civil liability. 
Sec. 1009. Effect on check acceptance poli

cies and other laws. 
Sec. 1010. Improving payment mechanisms. 
Sec. 1011. Effective date. 

TITLE XI-CREDIT CARDS 
Sec. 1101. Short title. 
Sec. 1102. Credit card solicitations and bal

ance computation. 
TITLE XII-MISCELLANEOUS 

Sec. 1201. Treatment of funds of depository 
institution regulators. 

Sec. 1202. NOW account amendment. 
Sec. 1203. Reimbursement for travel. 
Sec. 1204. Student Loan Marketing Associa

tion. 
TITLE I-EMERGENCY ACQUISITIONS 

SHORT TITLE 

SEc. 101. This title may be cited as the 
"Financial Institutions Emergency Acquisi
tions Amendments of 1986". 

EXTENSION OF GARN-ST GERMAIN ACT 
SEc. 102. <a> The Garn-St Germain Depos

itory Institutions Act of 1982 <Public Law 
97-320) is amended as follows: 

(1) In section 141<a>, by striking out "July 
15, 1986" and inserting in lieu thereof 
"Upon the expiration of 6 years after the 
date of enactment of this Act". 

(2) In section 206Ca), by striking out "July 
15, 1986" and inserting in lieu thereof "upon 
the expiration of 6 years after the date of 
enactment of this Act". 

(b) Effective April 15, 1991-
(1) section 4<c><8><D> of the Bank Holding 

Company Act of 1956 is repealed; and 
(2) the amendments made by sections 103 

and 104 of this title are repealed. 
<c> The repeal or termination by this sec

tion of any provision of law shall have no 
effect on any action taken or authorized 
while such provision was in effect. 

ASSISTED EXTRAORDINARY ACQUISITIONS 

SEC. 103. Section 13(f) of the Federal De
posit Insurance Act 02 U.S.C. 1823(f)) is 
amended-

< 1 > by amending paragraph < 1) to read as 
follows: 

"Cl ><A > Whenever the appropriate Federal 
banking agency is informed that an out-of. 
State bank or holding company is consider
ing acquiring, directly or indirectly, an in
sured bank wit h total assets of $250,000,000 
or more t hat is in danger of closing, such 
agency shall (i) notify the Corporation of 
such, ( ii) consult with the Corporation 
before taking any act ion with respect to any 
such acquisition, and {iii) provide the Corpo
ration with notice of any final action taken. 

" CB> Except as provided in paragraph <9>. 
the provisions of this subsection shall be 
used exclusively in connection with any ac
quisition by or merger with an out-of-State 
bank or holding company with respect to 
which the Corporation provides assistance 
under its powers in subsection Cc> and shall 
not be applicable if the Corporation does 
not provide such assistance. Nothing con
tained in this subsection shall be construed 
to limit the Corporation's powers under sub
section Cc) to assist a transaction." ; 

(2) by striking out "$500,000,000" in para
graph <2><A> and inserting in lieu thereof 
"$250,000,000"; 

(3) by amending paragraph <3> to read as 
follows: 

"(3)(A)(i) Whenever the appropriate Fed
eral or State chartering authority has certi
fied in writing that an insured bank with 
total assets of $250,000,000 or more <as de
termined from its most recent report of con
dition> is in danger of closing, the insured 
bank may merge with or its assets may be 
purchased by and its liabilities assumed by 
another depository institution, including an 
insured depository institution located in the 
State where the insured bank is chartered 
but established by an out-of-State bank or 
holding company, or its shares may be ac
quired by an out-of-State bank or holding 
company. 

" (ii) Whenever the appropriate Federal or 
State chartering authority has certified in 
writing that one or more insured bank sub
sidiaries of a holding company are in danger 
of closing and such bank or banks hold ag
gregate assets equal to $250,000,000 or more 
<as determined from their most recent re
ports of condition> and such bank or banks 
represent 33 per centum or more of the 
total assets of all insured bank subsidiaries 
<as determined from their most recent re
ports of condition> of such holding compa
ny, an out-of-State bank or holding compa
ny may en purchase the shares of or other
wise acquire the holding company that con-
trols such bank or banks and all of such 
holding company's subsidiary banks, or <II> 
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purchase the shares or otherwise acquire 
any such bank or banks in danger of closing 
or establish one or more newly chartered 
banks located in the State where such banks 
in danger of closing are chartered for the 
purpose of merging with or purchasing the 
assets and assuming the liabilities of such 
banks, if the aggregate total assets of such 
banks that are acquired equal $250,000,000 
or more. Any out-of-State bank or holding 
company which, pursuant to clause <IU, 
purchases shares of, or establishes a newly 
chartered bank for the purpose of merging 
with or acquiring the assets and assuming 
the liabilities of, such bank or banks in 
danger of closing may purchase the shares 
of or otherwise acquire any bank which is 
affiliated with such bank or banks. 

"Ciii) The Corporation may assist a merger 
or acquisition permitted under this subpara
graph <A> only where the board of directors 
or trustees of the insured bank has request
ed in writing that the Corporation assist a 
merger or a purchase. 

"CB> Whenever the Corporation provides 
assistance, directly or indirectly, under the 
authority of subsection <c>. to an insured 
bank and such bank was eligible at the time 
such assistance was given to be acquired by 
an out-of-State bank or holding company 
pursuant to subparagraph <A>. the bank 
shall remain eligible to be acquired, to the 
same extent that it was eligible when assist
ance was granted, by an out-of-State bank 
or holding company so long as the Corpora
tion's assistance remains outstanding. If, at 
the time such assistance was granted to an 
insured bank or to affiliated insured banks, 
such bank's or banks' parent holding com
pany or other affiliated banks were eligible 
also to be acquired by an out-of-State bank 
or holding company, pursuant to subpara
graph <A><ii>. they shall remain eligible for 
such acquisition, to the same extent as they 
were when the assistance was granted, so 
long as such assistance remains outstanding. 

"<C> Where otherwise lawfully required, a 
transaction under this paragraph <3> must 
be approved by the primary Federal or 
State supervisor of all parties thereto. 

"(D)(i) Before assisting a merger or acqui
sition permitted under subparagraph <A> or 
taking final action under subparagraph <B>, 
the Corporation shall consult the State 
bank supervisor of the State in which the 
bank in danger of closing is chartered. 

"<ii> The State bank supervisor shall be 
given a reasonable opportunity, and in no 
event less than 48 hours, to object to the 
use of the provisions of this paragraph. 

"(iii> If the State bank supervisor objects 
during such period, the Corporation may 
use the authority of this paragraph only by 
a unanimous vote of the Board of Directors. 
The Board of Directors shall provide to the 
State supervisor, as soon as practicable, a 
written certification of its determination."; 

(4) by redesignating subparagraphs (i) 
through <iii> of paragraph <4> as subpara
graphs <A> through <C>. respectively; 

<5> by amending redesignated paragraph 
<4><A> to read as follows: 

"(4)<A> Nothing in section 3<d> of the 
Bank Holding Company Act of 1956, section 
408<e><3> of the National Housing Act, any 
provision of State law, or the constitution of 
any State, shall bar approval, consumma
tion, or retention of an acquisition author
ized under paragraph (2) or (3), except that 
an out-of-State bank may make such an ac
quisition only if such ownership is otherwise 
specifically authorized."; 

(6) by adding at the end of paragraph <4> 
the following: 

"<D> An out-of-State bank holding compa
ny that acquires, directly or indirectly, a 
bank under paragraph (2) or (3) shall there
after be entitled to acquire additional banks 
located in the three largest metropolitan or 
consolidated metropolitan statistical areas 
or cities in any State in which the acquired 
bank is located to the same extent as a bank 
holding company that is principally located 
<as such term is defined in section 3(d) of 
the Bank Holding Company Act of 1956> in 
such State. 

"<E> A holding company which, directly, 
or indirectly, acquires control of one or 
more banks or a holding company under 
paragraph <2> or <3> shall not, by reason of 
such acquisition or expansion, be required 
as the result of the law of any State to 
divest any other bank or banks or be pre
vented from acquiring, directly or indirectly, 
any other banks or holding company."; 

<7> by striking out "to permit" in para
graph <5>; 

<8> by striking out "closed" the second 
time it appears and "bank" the sixth time it 
appears in paragraph <6><A>; 

<9> by redesignating subparagraphs <C> 
and <D> in paragraph <6> as subparagraphs 
<D> and <E>. respectively, and by inserting 
after subparagraph <B> the following: 

"(C) In the case of a minority-controlled 
bank, the Corporation shall seek an offer 
from other minority-controlled institutions 
before proceeding with the sequence set 
forth in the preceding subparagraph."; 

<10> by redesignating subparagraphs <B> 
and <C> of paragraph <8> as subparagraphs 
<D> and <E>, respectively, and by inserting 
after subparagraph <A> the following: 

"(B) a bank is 'in danger of closing' if
"(i) the bank is not likely to be able to 

meet the demands of its depositors or pay 
its obligations in the normal course and 
there is no reasonable prospect for it to do 
so without Federal assistance; 

"(ii) the bank has incurred or is likely to 
incur losses that will deplete all or substan
tially all of its capital and there is no rea
sonable prospect for replenishment of the 
bank's capital without Federal assistance; or 

"<iii> other grounds exist or are likely to 
exist under applicable State law for closing 
the bank; 

"CC) banks are 'affiliated' if each is a sub
sidiary <as defined in section 2<d> of the 
Bank Holding Company Act of 1956> of the 
same holding company;"; and 

< 11 > by adding at the end thereof the fol
lowing: 

"(9) Nothing in this subsection shall pre
vent the Corporation, in its sole discretion, 
from assisting, directly or indirectly, the ac
quisition of an open or closed insured bank 
by an out-of-State bank or holding company 
where such an acquisition is otherwise au
thorized under applicable State law. 

'·(10) In any transaction authorized under 
this subsection, no assistance by the Corpo
ration shall be provided to a subsidiary of a 
holding company that is not an insured 
bank.". 

UNASSISTED EXTRAORDINARY ACQUISITIONS 

SEc. 104. Section 3(d) of the Bank Holding 
Company Act of 1956 <12 U.S.C. 1842(d)) is 
amended-

(1) by inserting "(1)'' after "(d)"; and 
<2> by adding at the end thereof the fol

lowing: 
"<2> Notwithstanding the provisions of 

paragraph < 1 > of this subsection or any pro
vision of State law or the constitution of 
any State-

"<A> a bank holding company may acquire 
and retain the shares or assets of-

"(i) a bank located in another State if 
such bank has total assets of $250,000,000 or 
more and is in danger of closing; or 

"<ii> two or more affiliated banks in 
danger of closing that together hold assets 
that total $250,000,000 or more and that 
represent 33 per centum of the total assets 
of all affiliated banks; 

"<B> a bank holding company that ac
quires a bank or banks in danger of closing 
under subparagraph <A> may acquire a bank 
holding company that controls such bank or 
banks or may acquire the assets or shares of 
any bank affiliated with such bank or 
banks, if in either case the· total assets of 
such bank or banks in danger of closing rep
resent at least 33 per centum of the total 
assets of all affiliated banks; 

"CC> a bank holding company that ac
quires the assets or shares of a bank in 
danger of closing under subparagraph <A> or 
<B> may acquire additional banks located in 
the three largest metropolitan or consoli
dated metropolitan statistical areas or cities 
in any State in which a bank acquired pur
suant to this paragraph is located to the 
same extent as a bank holding company 
that is principally located <as defined in 
paragraph < 1 > hereof) in such State; and 

"CD> a bank holding company that ac
quires and retains control of one or more 
banks pursuant to this paragraph shall not, 
by reason of such acquisition or retention, 
be required to divest any other bank or 
banks or be prevented from acquiring any 
other banks. 

"(3) A bank holding company may not ac
quire the shares or assets of a bank or bank 
holding company under paragraph <2><A> or 
<B> unless the acquisition has been ap
proved by the b~ard of directors of such 
bank or of a bank holding company that 
controls such bank. 

"(4)(A) A bank is in danger of closing if 
the appropriate Federal or State chartering 
authority certifies in writing that-

"<D the bank is not likely to be able to 
meet the demands of its depositors or pay 
its obligations in the normal course and 
there is no reasonable prospect for it to do 
so without Federal assistance; 

"(ii) the bank has incurred or is likely to 
incur losses that will deplete all or substan
tially all of its capital and there is no rea
sonable prospect for replenishment of the 
bank's capital without Federal assistance; or 

"(iii) other grounds exist or are likely to 
exist under applicable State law for closing 
the bank. 

"(B) A bank is affiliated with another 
bank if each is a subsidiary of the same 
bank holding company. 

"<C> The assets of a bank shall be deter
mined on the basis of its most recent report 
of condition. 

"<5><A> No bank in danger of closing or 
bank holding company that controls such 
bank shall enter into any discussions relat
ing to the acquisition of such bank under 
paragraph <2> unless-

"(i) the State bank supervisor for each 
State in which such bank or its affiliated 
banks is located has been notified of such 
proposed discussions; and 

"(ii) such bank or bank holding company 
has attempted to arrange an acquisition 
that does not require assistance under sec
tion 13<c> of the Federal Deposit Insurance 
Act or use of the interstate provisions of 
paragraph (2). 

"<B> An application submitted under para
graph <2><A> or <B> must describe efforts 
made by such bank or bank holding compa
ny to satisfy this requirement and the rea-
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sons for the rejection of any proposals sub
mitted. 

"(C) Before approving an application pur
suant to paragraph <2> involving a bank in 
danger of closing or its affiliated banks, the 
Board shall consult the State bank supervi
sor of the State or States in which the bank 
or banks are located. 

"<D> The State bank supervisor or super
visors shall be given a reasonable opportuni
ty, and in no event less than 48 hours, to 
object to approval of the application. 

"<E> Except as provided in subparagraph 
<F>. the Board shall not approve the appli
cation if, during the notice period provided 
in subparagraph <D>, such State bank super
visor certifies to the Board that-

"( i) a person or persons have, prior to the 
notice period in subparagraph <D>, offered 
or attempted to offer to acquire each of the 
banks in danger of closing in a transaction 
that does not require assistance under sec
tion 13<c> of the Federal Deposit Insurance 
Act or use of the interstate provisions of 
paragraph <2>; and 

"(ii) such person or persons, in the judg
ment of such State bank supervisor, are 
likely to be able to secure all regulatory ap
provals necessary to consummate such ac
quisition promptly, and to comply with all 
applicable financial and managerial and 
other regulatory requirements, including re
capitalizing all such banks in danger of clos
ing without impairing the financial re
sources of the acquiring person or persons. 

"<F> The Board may approve the applica
tion if the Board determines that the 
person or persons certified by the State 
bank supervisor under subparagraph <E> do 
not have the financial resources necessary 
to obtain regulatory approval to acquire 
such bank, including the resources to recapi
talize all such banks in danger of closing 
without impairing the financial resources of 
the acquiring person or persons, or that 
such person or persons do not meet other 
applicable regulatory requirements. 

"<6> If the Board has received a certifica
tion from the appropriate Federal or State 
chartering authority pursuant to paragraph 
(2) or section 13<0 of the Federal Deposit 
Insurance Act that a bank is in danger of 
closing, the Board may dispense with the 
notice and hearing requirements of subsec
tion (b) of this section with respect to any 
·application received to acquire such bank or 
its affilitated banks and may reduce the pos
tapproval waiting period of section 11 of 
this Act to 5 days or, if the Board finds that 
immediate action is necessary to prevent the 
probable failure of any such banks, elimi
nate such period.". 

TITLE II-FEDERAL DEPOSIT 
INSURANCE 

SHORT TITLE 

SEC. 201. This title may be cited as the 
"Federal Deposit Insurance Improvements 
Act of 1986". 

RISK-RELATED ASSESSMENTS 

SEC. 202. Section 7 of the Federal Deposit 
Insurance Act <12 U.S.C. 1817> is amended 
by striking out paragraph <1> of subsection 
Cb) and inserting in lieu thereof the follow
ing: 

"<l><A> The annual assessment rate shall 
be one-twelfth of 1 per centum, except 
that-

"(i) the Corporation may, by regulation, 
set the annual assessment rate for each in
sured bank on the basis of the risks that the 
bank may present to the Permanent Insur
ance Fund; and 

"(ii) no annual assessment rate set by the 
Corporation shall be less than one-twelfth 
of 1 per centum or greater than one-sixth of 
1 per centum. 

"(B) Except as provided in subsection 
<c><2> of this section, the semiannual assess
ment due from any insured bank for any 
semiannual period shall be equal to one-half 
the annual assessment rate multiplied by 
such bank's average assessment base for the 
immediately preceding semiannual period.". 

ASSESSMENT OF COLLATERALIZED DEPOSITS 

SEC. 203. Section 7Cb)(5) of the Federal 
Deposit Insurance Act <12 U.S.C. 1817(b)(5)) 
is amended-

(1) by striking out "and" at the end of 
subparagraph <A>; 

<2> by striking out the period at the end of 
subparagraph <B> and inserting in lieu 
thereof "; and"; and 

<3> by adding at the end a new subpara
graph <C> as follows: 

"C C> such secured loans and other secured 
extensions of credit as the Corporation may 
by regulation specify.". 

PROCEDURE FOR REMOVAL OF INSURANCE 

SEC. 204. Section 8 of the Federal Deposit 
Insurance Act <12 U.S.C. 1818) is amended 
by striking out the second, third, and fourth 
sentences of subsection <a> and inserting in 
lieu thereof the following: "Whenever the 
Board of Directors finds that an insured 
bank or its directors of trustees have en
gaged or are engaging in unsafe or unsound 
practices in conducting the business of such 
bank, or is in an unsafe or unsound condi
tion to continue operations as an insured 
bank, or violated an applicable law, rule, 
regulation, or order, or any condition im
posed in writing by the Corporation in con
nection with the granting of any application 
or other request by the bank. or any written 
agreement entered into with the Corpora
tion, the Board of Directors shall first give 
to t he Comptroller of the Currency in the 
case of a national bank or a district bank, to 
the Federal Home Loan Bank Board in the 
case of an insured Federal savings bank, to 
the authority having supervision of the 
bank in the case of a State bank, and to the 
Board of Governors of the Federal Reserve 
System in the case of a State member bank, 
notice of the Corporation's intention to ini
tiate proceedings pursuant to this subsec
tion. The Board of Directors, if it shall de
termine to proceed further, shall give to the 
bank not less than 30 days written notice of 
intention to terminate the status of the 
bank as an insured bank, and shall fix a 
time and place for a hearing before the 
Board of Directors or before a person desig
nated by it to conduct such hearing, at 
which evidence may be produced, and upon 
such evidence the Board of Directors shall 
make written findings which shall be con
clusive. If the Board of Directors finds that 
any unsafe or unsound practice or condition 
or violation specified in such statement has 
been established, the Board of Directors 
may order that the insured status of the 
bank be terminated on a date subsequent to 
such finding and to the expiration of the 
time specified in such notice of intention.". 

ENFORCEMENT PROCEDURES 

SEc. 205. Section 8 of the Federal Deposit 
Insurance Act <12 U.S.C. 1818) is amended-

<1> by adding the following sentence at 
the end of paragraph <1> of subsection Cb>: 
"Such order may censure or place limita
tions on the activities or functions of the 
bank or its directors, officers, employees, 
agents, and other persons participating in 
the conduct of the affairs of such bank, or 

may suspend or bar for a period not exceed 
twenty-four months any such person from 
participating, without the prior written ap
proval of the appropriate Federal banking 
agency, in the conduct of the affairs of the 
bank or of any other insured bank."; 

(2) by inserting the following sentence 
after the first sentence of paragraph < 1 > of 
subsection <c>: "Such order may place limi
tations on the activities or functions of the 
bank or its directors, officers, employees, 
agents, and other persons participating in 
the conduct of the affairs of such bank, or 
may bar any such person from participat
ing, without the prior written approval of 
the appropriate Federal banking agency, in 
the conduct of the affairs of the bank or of 
any other insured bank pending completion 
of such proceedings."; 

(3) by inserting before the period ending 
paragraph (1) of subsection <e> the follow
ing: "and to prohibit his further participa
tion in any manner in the conduct of the af
fairs of any insured bank without the prior 
written approval of the appropriate Federal 
banking agency"; 

<4> by striking out "remove him from 
office or to prohibit his further participa
tion in any manner in the conduct of the af
fairs of the bank" and inserting in lieu 
thereof " remove him from office and/or to 
prohibit his further participation in any 
manner in the conduct of the affairs of any 
insured bank without the prior written ap
proval of the appropriate Federal banking 
agency" in paragraph <2> of subsection <e> 
thereof; 

(5) by striking out "if an order of removal 
or prohibition is issued" and inserting in 
lieu thereof "if an order of removal and/or 
prohibition from participation in the affairs 
of any insured bank is issued" in the second 
sentence of paragraph (4) of subsection <e>; 

<6> by striking out "or" the second time it 
appears in the first sentence of paragraph 
(5) of subsection <e> and inserting in lieu 
thereof "and/or"; 

<7> by striking out "an insured bank" in 
the first sentence of paragraph <5> of sub
section <e> and inserting in lieu thereof "any 
insured bank"; 

(8) by striking out "or" and inserting in 
lieu thereof "and/or" the last place it ap
pears in the third sentence of paragraph <5> 
of subsection <e> thereof; 

(9) by striking out "or" and inserting in 
lieu thereof "and/or" the last place it ap
pears in the fourth sentence of paragraph 
(5) of subsection <e> thereof; 

<10> by redesignating paragraph (6) of 
subsection <e> as paragraph (7); and 

<11> by inserting after paragraph (5) the 
following: 

"(6) The appropriate Federal banking 
agency shall have jurisdiction and authority 
to proceed under this subsection against any 
person who is acting as an officer or director 
of an insured bank, or who is participating 
in the affairs of an insured bank, on the 
date the agency initiates a proceeding pur
suant to this subsection regarding the 
person or bank, and shall also have jurisdic
tion and authority to proceed under this 
subsection against any person who has 
acted as an officer or director of the insured 
bank, or who has participated in the affairs 
of the insured bank, within one year prior 
to the data on which the agency has insti
tuted proceedings against such person or 
bank pursuant to this subsection.". 
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POWER TO DEFINE TERMS 

SEC. 206. Section 9 of the Federal Deposit 
Insurance Act 02 U.S.C. 1819) is amended 
by adding at the end thereof the following: 

"Eleventh. To define any terms used in 
this Act which are not specifically defined 
by this Act and to interpret the definitions 
of any terms that are so specifically defined, 
in a manner consistent with the purposes of 
this Act.". 

EXAMINATIONS 

SEc. 207. Section lO<d > of the Federal De
posit Insurance Act 02 U.S.C. 1820(d)) is 
amended by adding at the end thereof the 
following: "The Corporation may issue such 
further regulations and orders, including 
definitions, as may be necessary to adminis
ter and carry out the purposes and intent of 
this section.". 

PRIORITIES IN CLAI MS 

SEc. 208. Section ll<f> of t he Federal De
posit Insurance Act 02 U.S.C. 182l<f)) is 
amended-

(1) by striking out " (1 )" and "(2)" and in
serting in lieu thereof "CA)" and "(B)", re
spectively; 

<2> by inserting "(1)" after "(f)"; and 
(3) by adding at the end thereof the fol

lowing: 
"(2) Notwithstanding any other provision 

of State or Federal law, or of the constitu
tion of any State, whenever an insured bank 
or insured branch of a foreign bank shall 
have been closed on account of inability to 
meet the demands of its depositors, unse
cured claims against the estate of the closed 
bank or branch proved to the satisfaction of 
the receiver or adjudicated in a court of 
competent jurisdiction shall be paid in the 
following order: 

"PRIORITY !.-Administrative expenses 
of the receivership, including without limi
tation such advances as t he receiver deems 
necessary to preserve, protect, or enhance 
any receivership asset; administrative ex
penses of the bank or branch incurred 
within 30 days immediately preceding the 
date the bank or branch closed that, in the 
sole discretion of the receiver, are deemed 
reasonable; and claims of the United States 
Government. 

"PRIORITY 2.-Claims for deposits and 
claims of the Corporation as subrogee to de
positors. 

"PRIORITY 3.-All other claims that 
have accrued and become unconditionally 
fixed on or before the date the bank or 
branch is closed and that are due and owing 
on the date the bank or branch is closed, 
except claims identified in Priority 5 or Pri
ority 6 or Priority 7. 

"PRIORITY 4.-All ot her claims except 
claims identified in Priority 5 or Priority 6 
or Priority 7. Any claim based on an agree
ment for accelerated, stipulated, or liquidat
ed damages which claim accrues upon the 
closing of the bank or branch shall be 
deemed to be a claim within this Priority 4 
unless the agreement pertains to subordi
nated debt issued to the Corporation, or to 
other subordinated debt, or to stock. 

"PRIORITY 5.-Claims for subordinated 
debt issued to the Corporation. If such a 
claim is perfected, claims for subordinated 
debt issued and outstanding on the effective 
date of the Federal Deposit Insurance Im
provements Act of 1986 shall also qualify 
for this Priority 5. Any claim based on an 
agreement for accelerated, stipulated or liq
uidated damages which claim accrues upon 
the closing of the bank or branch shall, if 
the agreement pertains to subordinated 

debt issued to the Corporation, be deemed 
to be a claim within this Priority 5. 

"PRIORITY 6.-All other claims for sub
ordinated debt. Any claim based on an 
agreement for accelerated, stipulated or liq
uidated damages which claim accrues upon 
the closing of the bank or branch shall, if 
the agreement pertains to subordinated 
debt other than subordinated debt issued to 
the Corporation, be deemed to be a claim 
within this Priority 6. 

"PRIORITY 7.-Claims by shareholders 
based on stock ownership. Any claim based 
on an agreement for accelerated, stipulated 
or liquidated damages which claim accrues 
upon the closing of the bank or branch 
shall, if the agreement pertains to stock, be 
deemed to be a claim within this Priority 7. 

"(3)(A) The receiver may, at any time, and 
from time to time, without prior court ap
proval, make distributions of the assets of 
the estate of the bank or branch to the 
claimants within each priority category de
scribed in paragraph <2> on a pro rata basis 
after having made provision to pay in full 
all claims of any higher priority, except 
that-

" (i) if a foreign government has estab
lished procedures for claims against the 
estate of a closed bank or branch, the re
ceiver may make d.istributions to cla.imants 
as provided in paragraph (2) without having 
made provision to pay in full claims of a 
higher priority that are subject to the pro
cedure established by the foreign govern
ment; and 

"<ii> payment of claims falling within Pri
ority 5, Priority 6, and Priority 7 shall be 
made in accordance with the contractual 
provisions establishing an order of priority 
for claims within each such priority catego
ry. 

"(B) Claims specified in paragraph (2) 
shall accrue interest after the date the bank 
or branch closed. The interest shall accrue 
at a rate equal to the average equivalent 
coupon-issue yield on the United States 
Treasury Department 52-week Bills sold at 
the last auction held by the United States 
Treasury Department immediately prior to 
the date the bank or branch closed. The in
terest shall have the same priority as the 
claim on which it is based, but no such in
terest shall be paid prior to payment in full 
of the principal of all claims within the 
same priority category, other than claims 
for which a foreign government has estab
lished procedures.". 

SUBROGATION 

SEc. 209. Section ll(g) of the Federal De
posit Insurance Act <12 U.S.C. 1821(g)) is 
amended to read as follows: 

"(g)(l) Upon the payment to any deposi
tor as provided in subsection (f) of this sec
tion, the Corporation, shall be subrogated 
to all rights of the depositor against the 
closed bank to the extent of such payment. 
Such subrogation shall include the right on 
the part of the Corporation to receive the 
same dividends from the proceeds of the 
assets of such closed bank and recoveries on 
account on stockholders' liability as would 
have been payable to the depositor on a 
claim for the insured deposit, but such de
positor shall retain his claim for any unin
sured portion of his deposit. The Corpora
tion shall waive, in favor only of any person 
against whom stockholders' individual liabil
ity may be asserted, any claim on account of 
such liability in excess of the liability, if 
any, to the bank or its creditors, for the 
amount unpaid upon his stock in such bank; 
but any such waiver shall be effected in 
such manner and on such terms and condi-

tions as will not increase recoveries or divi
dends on account of claims to which the 
Corporation is not subrogated. 

"(2) Except as provided in this Act, the 
rights of depositors and other creditors of 
any State bank shall be determined in ac
cordance with the applicable provisions of 
State law.". 

BRIDGE BANKS 

SEC. 210. <a> Section 3(i) of the Federal 
Deposit Insurance Act <12 U.S.C. 1813(i)) is 
amended to read as follows: 

"(i)(l) The term 'new bank' means a new 
national banking association, other than a 
bridge bank, organized by the Corporation 
to assume the insured deposits of an insured 
bank closed on account of inability to meet 
the demands of its depositors and otherwise 
to perform temporarily the functions pre
scribed in subsection (h) of section 11. 

"( 2) The term 'bridge bank' means a new 
national banking association organized by 
t he Corporation pursuant to subsection (i) 
of section 11.". 

<b> Section 11 of the Federal Deposit In
surance Act <12 U.S.C. 1821) is amended

(1) by inserting "(1)" after "(h)"; and 
(2) by redesignating subsection (i), (j), (k), 

and mas paragraph <2>. (3), <4>. and <5>. re
spectively, of subsection <h>. 

<c> Section 11 of the Federal Deposit In
surance Act 02 U.S.C. 1821) is amended by 
adding at the end thereof the following: 

" (i)(l) As soon as possible after the closing 
of one or more insured banks, if the Corpo
ration finds-

" <A > that the amount which the Corpora
tion determines to be reasonably necessary 
to organize and operate a bridge bank will 
not exceed the amount which the Corpora
tion determines to be reasonably necessary 
to liquidate the estate of the insured bank, 
including paying the insured accounts of 
such insured bank; 

"CB> that the continued operation of such 
insured bank is essential to provide ade
quate banking services in its community; or 

"(C) that the continued operation of such 
insured bank is in the interest of the deposi
tors of the closed bank or the public, 
the Corporation may organize a bridge bank 
to assume the deposits of the closed bank, 
and to assume such other liabilities of the 
closed bank as the Corporation in its discre
tion may deem advisable, and to purchase 
such assets of the closed bank as the Corpo
ration in its discretion may deem advisable, 
and to perform temporarily the functions 
hereinafter provided for. Upon the organi
zation of a bridge bank, the receiver of the 
closed insured bank or banks shall, subject 
to approval of a court of competent jurisdic
tion, transfer assets and liabilities of the 
closed insured bank or banks to the bridge 
bank. 

" (2) The articles of association and the or
ganization certificate of the bridge bank 
shall be executed by representatives desig
nated by the Corporation. The bridge bank 
shall be a national bank and shall be in
sured from the time of its organization. No 
capital stock need be paid in by the Corpo
ration. The bridge bank shall have a five
member board of directors who shall be se
lected by the Board of Directors. 

"(3) The bridge bank shall have all corpo
rate powers of a national bank, except 
that-

" CA> the Corporation shall have sole au
thority to appoint and remove the directors 
of the bridge bank, to fix their compensa
tion. and to waive any requirements pertain
ing to their qualifications as provided in sec-
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tions 5145 through 5149 of the Revised Stat
utes <12 U.S.C. 71 through 75> and section 
31 of the Act of June 16, 1933 <12 U.S.C. 
7la>; 

"CB> the Corporation shall have authority 
to indemnify the directors of the bridge 
bank on such terms as the Corporation 
deems proper; 

"(C) any requirements for capital in the 
bridge bank as provided in section 5138 of 
the Revised Statutes <12 U.S.C. 51) or any 
other provision of law are waived; 

"<D> the Comptroller of the Currency 
shall have authority to determine the maxi
mum limit of indebtedness of any person to 
the bridge bank without regard for the 
amount of the bank's capital or surplus; 

" CE> the Board of directors of the bridge 
bank shall elect a chairman who shall also 
serve in the position of Chief Executive Of
ficer; 

"CF> the bridge bank shall be a national 
member bank, but shall not be required to 
purchase stock of any Federal Reserve 
bank; 

"<G> the board of directors of the bridge 
bank shall have authority to waive any re
quirement for a fidelity bond; and 

"CH> upon the merger of a bridge bank 
with another bank that is not a bridge bank, 
or upon the sale of all or substantially all of 
the stock of a bridge bank <other than a sale 
to the Corporation or to another bridge 
bank), or upon the assumption of all or sub
stantially all of the deposits of a bridge 
bank by another bank that is not a bridge 
bank, the surviving bank shall cease to have 
the status of a bridge bank. 

"(4) Upon the organization of a bridge 
bank, and thereafter as the Board of Direc
tors may in its discretion deem necessary or 
advisable, the Corporation shall promptly 
make available to the bridge bank, upon 
such terms and conditions and in such form 
and amounts as the Board of Directors may 
prescribe, sufficient funds for the bridge 
bank to operate. The bridge bank shall not 
be deemed to be an agency or establishment 
or instrumentality of the United States 
Government, nor shall the directors or offi
cers or employees or agents of the bridge 
bank be deemed to be employees or agents 
of the United States Government, for any 
purpose whatever. 

"(5)<A> Whenever in the judgment of the 
Board of Directors it is desirable to do so, 
the Corporation shall cause capital stock of 
the bridge bank to be issued and offered for 
sale on such terms and conditions as the 
Corporation deems advisable in an amount 
sufficient, in the sole discretion of the Cor
poration, to make possible the conduct of 
the business of the bridge bank on a sound 
basis. If the bridge bank has assumed the 
insured deposits of a closed bank with total 
assets of $250,000,000 or more <as deter
mined from the closed bank's most recent 
report of condition), the bridge bank shall 
be eligible to be acquired by or to merge 
with an insured depository institution locat
ed in the State where the closed bank was 
chartered but established by an out-of-State 
bank or holding company, or to be acquired 
by an out-of-State bank or holding compa
ny, in accordance with the procedures estab
lished by subsection (f) of section 12. 

"(B> Unless the capital stock of the bridge 
bank is sold or its assets are taken over and 
its deposits assumed by another insured 
bank within two years from the date of its 
organization, the Corporation shall wind 
upon the affairs of such bank by voluntary 
dissolution or by the appointment of a re
ceiver, except that if the Board of Directors 

finds, after consultation with the Comptrol
ler of the Currency as the appropriate Fed
eral banking agency for the bridge bank, 
that an extension of time for winding up 
the affairs of the bank is in the public inter
est, the Corporation may extend such time 
for a period not exceeding one year. 

"(6) In order to facilitate the sale or 
merger of the bridge bank with another in
sured depository institution the Corporation 
is authorized, in its sole discretion, and upon 
such terms and conditions as the Board of 
Directors may prescribe-

"<A> to make loans or contributions to, or 
deposits in, or purchase assets or securities 
of, such bridge bank or the company which 
will acquire control of such bank; 

" CB> to guarantee the bridge bank or the 
company which will acquire control of the 
bridge bank against loss by reason of such 
sale or merger; or 

" <C> to take any combination of the ac
tions referred to in subparagraphs <A> and 
(B). 

" <7> Nothing in this subsection shall be 
construed to limit the powers of the Corpo
ration under section 13 to assist a transac
tion under this subsection.". 

BRANCHING 

SEC. 211. Section 18 of the Federal Insur
ance Act <12 U.S.C. 1828) is amended by 
striking out paragraph (1) of subsection Cd) 
and inserting in lieu thereof the following: 

" ( 1) Whenever a State nonmember bank 
<except a District bank) establishes and op
erates any new domestic branch, or moves 
its main office or any domestic branch, the 
bank shall file a notice thereof with the 
Corporation within 30 days of the date on 
which the bank establishes and begins to 
operate the office or branch at the new lo
cation. The notice shall be in such form as 
the Corporation may prescribe.". 

TECHNICAL AND CONFORMING AMENDMENTS 

SEC. 212. <a> Section 3 of the Federal De
posit Insurance Act <12 U.S.C. 1813) is 
amended by striking out "ther" and insert
ing in lieu thereof " term" in paragraph <2> 
of subsection <m>. 

(b) Section 3 of the Federal Deposit Insur
ance Act <12 U.S.C. 1813) is amended by 
striking out paragraphs (3) and <4> and the 
last sentence of subsection (q) and inserting 
in lieu thereof the following: 

"(3) the Federal Deposit Insurance Corpo
ration in the case of a State nonmember in
sured bank <except a District bank) or of a 
foreign bank having an insured branch; and 

"(4) the Federal Home Loan Bank Board 
in the case of an insured Federal savings 
bank. 
Under the rule set forth in this subsection, 
more than one agency may be an appropri
ate Federal banking agency with respect to 
any given institution. For the purposes of 
subsections (b) through <n> of section 8 of 
this Act, the term 'insured bank' shall be 
deemed to include any uninsured branch or 
agency of a foreign bank or any commercial 
lending company owned or controlled by a 
foreign bank.". 

<c> Section 7 of the Federal Deposit Insur
ance Act <12 U.S.C. 1817> is amended by 
striking out the first colon and all that fol
lows in the last sentence of subsection (g) 
and inserting in lieu thereof a period. 

(d) Section 7 of the Federal Deposit Insur
ance Act <12 U.S.C. 1817> is amended by 
striking out "monoplize" and inserting in 
lieu thereof "monopolize" in subparagraph 
<A> of paragraph <7> of subsection (J). 

<e> Section 8 of the Federal Deposit Insur
ance Act <12 U.S.C.1818) is amended-

(1) by striking out "injuction" and insert
ing in lieu thereof "injunction" in para
graph (2) of subsection <c>; 

<2> by striking out "office" the first time it 
appears in paragraph <l> of subsection <e> 
and inserting in lieu thereof "officer"; 

(3) by redesignating subparagraphs {i), 
<ii>. <iii>, <iv), <v>. <vi>, and <vii) of paragraph 
<2> of subsection m as subparagraphs <A>, 
<B>. <C>, <D>, <E>, CF), and CG), respectively, 
and by striking out "subparagraph (iv)" and 
inserting in lieu thereof "subparagraph CD>" 
in redesignated subparagraph <C> of para
graph <2> of subsection <D; 

<4> by capitalizing the word "board" and 
the word " directors" wherever they appear 
in the second sentence of subsection (o); 

(5) by inserting "and" after the semicolon 
at the end of subsection (q); and 

(6) by striking out " therof" and inserting 
in lieu thereof " thereof" in paragraph <2> of 
subsection Cr>. 

<O Section 11 of the Federal Deposit In
surance Act <12 U.S.C. 1821) is amended-

< 1 > by striking out the first three sen
tences of paragraph <l> of subsection <a> 
and inserting in lieu thereof the following: 
"The assets of the Permanent Insurance 
Fund shall be held by the Corporation for 
the uses and purposes of the Corporation. 
The Corporation shall insure the deposits of 
all insured banks as provided in this Act. 
Except as provided in paragraph (2), the 
maximum amount of the insured deposit of 
any depositor shall be $100,000."; 

(2) by redesignating the first subsection 
Cb> as subparagraph CB> of paragraph (2) of 
subsection; and 

(3) by inserting a comma after "subsection 
(g) of this section" in redesignated para· 
graph (1) of subsection CO. 

Cg) Section 13 of the Federal Deposit In
surance Act <12 U.S.C. 1823> is amended-

< 1 > by striking out the third sentence of 
subsection Cd); and 

(2) by striking out subsection (g). 
Ch> Section 17 of the Federal Deposit In

surance Act <12 U.S.C. 1827> is amended by 
striking out the penultimate sentence of 
subsection <a>. 

{i) Section 18 of the Federal Deposit In
surance Act <12 U.S.C. 1828) is amended

<l> by striking out paragraph <10) of sub
section Cc>; 

<2> by striking out the sixth, seventh, 
eighth, and ninth sentences of paragraph 
<l> of subsection (g); 

<3> by striking out "member bank shall" 
and inserting in lieu thereof "member bank, 
shall" in paragraph <l> of subsection (j); and 

<4> by striking out "member bank" and in
serting in lieu thereof "nonmember insured 
bank" in subparagraph CB> of paragraph (3) 
of subsection (j). 
TITLE III-FEDERAL SAVINGS AND 

LOAN INSURANCE CORPORATION 
RECAPITALIZATION 

SHORT TITLE 

SEC. 301. This Act may be cited as the 
"Federal Savings and Loan Insurance Cor
poration Recapitalization Act of 1986". 

FINANCING CORPORATION 

SEC. 302. The Federal Home Loan Bank 
Act is amended by inserting after section 20 
the following: 

"FINANCING CORPORATION 

"SEc. 21. Ca>< 1) Notwithstanding any other 
provision of law-

"<A> the Board shall charter the Financ
ing Corporation, which shall be under the 
direction of the Financing Corporation Di
rectorate <hereinafter referred to as the 'Di-
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rectorate'), and operated by it subject to 
such rules, regulations, orders, and direc
tions as the Board may prescribe, and the 
Board shall have the power to define terms 
as shall be necessary to carry out the provi
sions of this section; 

"(B) each Federal Home Loan Bank shall 
invest its funds at such times and in such 
amounts as prescribed by the Board under 
this subsection in nonvoting capital stock of 
the Financing Corporation, which stock 
shall have par value and shall be transfera
ble only among the Federal Home Loan 
Banks in such manner as the Board pre
scribes; 

"(C) the Directorate shall consist of three 
members, one of whom shall be the Director 
of the Office of Finance of the Federal 
Home Loan Banks or his successor, and two 
of whom shall be selected by the Chairman 
of the Federal Home Loan Bank Board from 
among the presidents of the Federal Home 
Loan Banks or their successors. Each of the 
two Federal Home Loan Bank president 
members of the Directorate shall serve for a 
term of one year. No president of a Federal 
Home Loan Bank may be selected to serve 
an additional term on the Directorate until 
such time as each of the other Federal 
Home Loan Bank presidents has served at 
least as many terms as such president. The 
Chairman of the Federal Home Loan Bank 
Board shall select the chairman of the Di
rectorate from among its three members. 

"(2) The aggregate amount of funds in
vested by all Federal Home Loan Banks in 
nonvoting capital stock of the Financing 
Corporation shall not exceed $3,000,000,000, 
except that the cumulative amount of funds 
so invested by each Federal Home Loan 
Bank shall not exceed the sum of the re
serves that have been and are required to be 
carried by such Bank pursuant to the first 
two sentences of section 16<a> of this Act, 
plus the undivided profits of such Bank. For 
purposes of this Act 'undivided profits' shall 
include retained earnings other than <A> 
that portion required to be carried pursuant 
to the first two sentences of section 16 of 
this Act, and <B> the following dollar 
amounts held by the respective Federal 
Home Loan Banks in special dividend stabi
lization reserves as of December 31, 1985: 
"Federal Home Loan Bank 

of Boston .......................... . 3.2 million 
Federal Home Loan Bank 

of New York ..................... . 7.7 million 
Federal Home Loan Bank 

of Pittsburgh .................... . 5.2 million 
Federal Home Loan Bank 

of Atlanta ......................... . 12.3 million 
Federal Home Loan Bank 

of Cincinnati .................... . 5.9 million 
Federal Home Loan Bank 

of Indianapolis ................. . 37.4 million 
Federal Home Loan Bank 

of Chicago ........................ . 6.0 million 
Federal Home Loan Bank 

of Des Moines .................. . 32. 7 million 
Federal Home Loan Bank 

of Dallas ............................ . 45.0 million 
Federal Home Loan Bank 

of Topeka .......................... . 13. 7 million 
Federal Home Loan Bank 

of San Francisco .............. . 21.9 million 
Federal Home Loan Bank 

of Seattle .......................... . 33.6 million 
"(3) The board shall require that the 

amount of funds to be invested in nonvoting 
capital stock of the Financing Corporation 
be prorated to each Federal Home Loan 
Bank or !ts successor according to the fol
lowing: 

"<A> For each Federal Home Loan Bank 
or its successor, the portion of the first 
$1,000,000,000 of payments for such stock 
shall be based on the following percentages: 

"Federal Home Loan Bank 
of Boston .......................... . 

Federal Home Loan Bank 
of New York ..................... . 

Federal Home Loan Bank 
of Pittsburgh .................... . 

Federal Home Loan Bank 
of Atlanta ......................... . 

Federal Home Loan Bank 
of Cincinnati .................... . 

Federal Home Loan Bank 
of Indianapolis ................. . 

Federal Home Loan Bank 
of Chicago ........................ . 

Federal Home Loan Bank 
of Des Moines .................. . 

Federal Home Loan Bank 
of Dallas ............................ . 

Federal Home Loan Bank 
of Topeka .......................... . 

Federal Home Loan Bank 
of San Francisco .............. . 

Federal Home Loan Bank 
of Seattle .......................... . 

Percent 

1.8629 

9.1006 

4.2702 

14.4007 

8.2653 

5.2863 

9.6886 

6.9301 

8.8181 

5.2706 

19.9644 

6.1422 
"(B) For each Federal Home Loan Bank 

or its successor, the portion of payments for 
such stock purchased by all such Banks in 
excess of $1,000,000,000 shall be a fraction 
<expressed as a percentage) of which the nu
merator is the total of all assets held by in
sured institutions, as defined in section 
40l<a) of the National Housing Act (12 
U.S.C. l 724(a)), which are members of such 
Bank, and the denominator is the aggregate 
total of all assets held by all insured institu
tions which are members of all Federal 
Home Loan Banks, calculated as of Decem
ber 31 of the immediately preceding year. 

"(4) In the event that the cumulative 
amount of funds required to be invested by 
any Federal Home Loan Bank pursuant to 
subparagraph <3><B> of this subsection for 
purchase of stock in the Financing Corpora
tion exceeds the sum of all the reserves that 
have been and are required to be carried by 
such Bank pursuant to the first two sen
tences of section 16<a> of this Act, plus its 
undivided profits, such excess amount shall 
not be invested by any such Bank at that 
time but shall be prorated for investment 
among the remaining Federal Home Loan 
Banks based upon their holdings of stock in 
the Financing Corporation at that time, 
except that the cumulative amount of funds 
required to be invested by any of the re
maining Banks shall not exceed the sum of 
the reserves that have been and are re
quired to be carried by any such Bank pur
suant to the first two sentences of section 
16<a> of this Act plus its undivided profits, 
and any excess amount shall be prorated for 
investment among the remaining Federal 
Home Loan Banks to the extent such invest
ment would not be limited pursuant to this 
paragraph. Each Federal Home Loan Bank, 
which pursuant to the provisos of this para
graph, has not made the full investment of 
funds in the Financing Corporation as re
quired under subparagraph <3><B> of this 
subsection shall purchase annually from the 
remaining Federal Home Loan Banks on a 
pro rata basis at the issuance price stock in 
the Financing Corporation, and shall con
tinue to make such purchases until the cu
mulative amount invested by such Bank 
shall be equal to the amount required to 
have been invested by such Bank pursuant 
to said subparagraph <3><B>. Until any such 
Bank shall have purchased a cumulative 

amount of stock as prescribed in the preced
ing sentence, no dividends shall be paid by 
such Bank in excess of one-half of its net 
earnings, and such funds as are necessary to 
make such stock purchases shall be placed 
in a reserve required by the board and not 
available for dividends. 

"(b) The Financing Corporation shall 
have the following powers, subject to rules, 
regulations, orders, and directions pre
scribed by the Board: 

"( 1 > To issue nonvoting capital stock to 
the Federal Home Loan Banks. 

"(2) To invest in any securities issued by 
the Federal Savings and Loan Insurance 
Corporation. 

"(3) To borrow and give security therefor 
and pay interest thereon, to issue deben
tures, bonds, or other obligations the matu
rity of which shall not exceed 30 years and 
the net proceeds of which shall be invested 
in the Federal Savings and Loan Insurance 
Corporation under section 402<b> of the Na
tional Housing Act or shall be used to 
refund obligations the net proceeds of 
which were so invested, upon such terms 
and conditions as the board may approve. 

"(4) To adopt, alter and use a corporate 
seal. 

"(5) To have succession until dissolved as 
provided herein. 

"(6) To make contracts; to sue and be 
sued, complain, and defend, in any court of 
competent jurisdiction, State or Federal. 

"(7) To exercise such incidental powers 
not inconsistent with the provisions of this 
Act as are necessary or appropriate to carry 
out the provisions of this section and are 
customary and usual in corporations gener
ally. 

"(c) The Financing Corporation shall have 
no paid employees, and the Directorate 
may, with the approval of the board, au
thorize the officers, employees, or agents of 
the Federal Home Loan Banks or the board 
to act on behalf of the Financing Corpora
tion in such manner as necessary to enable 
the Financing Corporation to fulfill its 
functions. 

"(d)(l) Obligations of the Financing Cor
poration issued with the approval of the 
board under this Act shall be lawful invest
ments, and may be accepted as security, for 
all fiduciary, trust, and public funds the in
vestment or deposit of which shall be under 
the authority or control of the United 
States or any officer or officers thereof. The 
Federal Reserve banks are authorized to act 
as depositaries, custodians, or fiscal agents 
for the Financing Corporation in the gener
al performance of its powers under this Act. 

"(2) All persons having the power to 
invest in, sell, underwrite, purchase for 
their own account, accept as security, or 
otherwise deal in obligations of the Federal 
Home Loan Banks shall also have power to 
do so in obligations of the Financing Corpo
ration. 

"(3) Obligations of the Financing Corpo
ration and interest thereon shall not be obli
gations of nor guaranteed by the Federal 
Home Loan Banks, the United States, or the 
Federal Savings and Loan Insurance Corpo
ration, and shall so plainly state, but shall 
be treated as Federal Home Loan Bank obli
gations for purposes of section 13 of this 
Act. The Financing Corporation shall be 
treated as a Federal Home Loan Bank for 
purposes of sections 13 and 23 of this Act, 
and shall be treated as an 'agency' for pur
poses of subsection (b) of section 3124 of 
title 31, United States Code. 

"(4) All instruments issued under this sec
tion shall, to the same extent as securities 
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which are direct obligations of or are guar
anteed as to principal or interest by the 
United States, be deemed to be exempt secu
rities within the meaning of laws adminis
tered by the Securities and Exchange Com
mission. 

"(5) No net new borrowings shall be made 
by the Financing Corporation after Decem
ber 31, 1996. 

" (6) Notwithstanding the provisions of 
section 9105<a><l><B> of title 31, United 
States Code, audits by the General Account
ing Office of the financial transactions of 
the Financing Corporation shall not be lim
ited to periods during which Government 
capital has been invested therein. The pro
visions of sections 9107Cc><2> and 9108(d)(l) 
of title 31, United States Code, shall not 
apply to the Financing Corporation. 

"(e) Assets of the Financing Corporation 
not invested in the Federal Savings and 
Loan InsuranC·) Corporation pursuant to 
subsection Cd) of this section shall be invest
ed, subject to such regulations, restrictions, 
and limitations as may be prescribed by the 
board, in direct obligations of the Unit ed 
States, in obligations, participations, or 
other instruments of or issued by the Feder
al National Mortgage Association or the 
Government National Mortgage Associa
tion, in mortgages, obligations, or other se
curities which are or ever have been sold by 
the Federal Home Loan Mortgage Corpora
tion pursuant to section 305 or section 306 
of the Federal Home Loan Mortgage Corpo
ration Act <12 U.S.C. 1454 or 1455) and in 
such securities as fiduciary and trust funds 
may be invested in under the laws of any 
State. 

" (f} Obligations issued by the Financing 
Corporation and outstanding shall be issued 
at such times and in such amounts as are 
determined by the board but shall not at 
any time exceed the greater of-

"( 1 > five times the amount of the then 
outstanding nonvoting capital stock of the 
Financing Corporation; or 

" (2) the face amount, as determined by 
the board, of obligations invested in by the 
Financing Corporation pursuant to subsec
tion <e> of this section 
as determined by the board. 

"(g)(l) The Financing Corporation shall 
be dissolved forthwith upon retirement of 
all stock purchased by it in the Federal Sav
ings and Loan Insurance Corporation, which 
shall be no later than December 31, 2026. 

" (2) Effective as of the date of the dissolu
tion of the Financing Corporation, any 
powers thereof deemed necessary by the 
board to be preserved will be transferred to 
the board on behalf of the Federal Home 
Loan Banks.". 

CONFORMING AMENDMENT 

SEC. 303. Section 9101<2> of title 31, United 
States Code, is amended by adding at the 
end thereof the following: 

"CK> The Financing Corporation.". 
INVESTMENT IN FEDERAL SAVINGS AND LOAN 

INSURANCE CORPORATION 

SEC. 304. Section 402Cb) of the National 
Housing Act <12 U.S.C. 1725(b)) is amended 
to read as follows: 

"(b)(l) Notwithstanding any other provi
sions of law, the Corporation is authorized 
to issue <A> nonredeemable capital certifi
cates; and <B> redeemable nonvoting capital 
stock, the investment in which shall be in 
an amount equal to the aggregate invest
ment by the Federal Home Loan Banks in 
capital stock of the Financing Corporation 
pursuant to section 21 of the Federal Home 
Loan Bank Act. Such capital certificates 

and stock issued by the Corporation shall be 
invested in by the Financing Corporation, 
shall be included as part of the primary re
serve of the Corporation, and shall pay divi
dends equal to the Financing Corporation's 
interest payments on its obligations and is
suance and reasonable direct administrative 
costs, on or before the dates on which such 
amounts are due and payable, minus any 
net interest payments to the Financing Cor
poration on short term investments of the 
proceeds of its obligations prior to the pur
chase of capital certificates and capital 
stock in the Corporation, as determined by 
the Federal Home Loan Bank Board. 

"(2) Upon maturity of all obligations 
issued by the Financing Corporation, the 
Corporation is authorized to and shall 
promptly pay off and retire its capital stock, 
paying for this retirement solely with its ac
cumulated contributions to its equity return 
account. 

"(3) The Corporation is authorized to es
tablish and maintain until payoff to the Fi
nancing Corporation, the equity return ac
count, which shall include annual contribu
tions made by the Corporation, according to 
the following formulae, at the end of each 
year beginning in 1997 and ending in the 
year during which the last of the obliga
tions of the Financing Corporation matures. 
Such annual contributions shall be made as 
follows: 

"CA> In any year when the reserves of the 
Corporation are less than .50 per centum of 
the aggregate amount of all accounts of all 
of its insured members <as of December 31 
of the preceding year>. there shall be no 
contribution. 

"CB) In any year when the reserves of the 
Corporation are equal to .50 per centum of 
the aggregate amount of all accounts of all 
of its insured members or greater <as of De
cember 31 of the previous year), the contri
bution shall be the amount invested by the 
Financing Corporation in Corporation cap
ital stock, divided by the number of years 
from t he first year after 1996 that such re
serves to accounts ratio reached .50 per 
centum to the year in which the last matur
ing obligation of the Financing Corporation 
matures <which year of maturity shall not 
be after 2026). 

" CC> In any year when the reserves of the 
Corporation are equal to 1 per centum of 
the aggregate amount of all accounts of all 
of its insured members or greater but do not 
equal or exceed 1.25 per centum of all ac
counts of all of its insured members <as of 
December 31 of the preceding year), there 
may be an additional contribution, as deter
mined by the Federal Home Loan Bank 
Board, of up to but no greater than 6 per 
centum per annum compounded on the 
amount invested by the Financing Corpora
tion in Corporation capital stock, from the 
year the investment was made to the year in 
which the last maturing obligation of the 
Financing Corporation matures <which year 
of maturity shall not be after 2026), divided 
by the number of years from the first year 
after 1996 that such reserves to accounts 
ratio reached 1 per centum to the year in 
which the last maturing obligation of the 
Financing Corporation matures. 

" <D> In any year when the reserves of the 
Corporation are equal to 1.25 per centum of 
the aggregate amount of all accounts of all 
of its insured members or greater but do not 
equal or exceed 1.75 per centum of all ac
counts of all its insured members <as of De
cember 31 of the preceding year>, there may 
be an additional contribution as determined 
by the Federal Home Loan Bank Board of 

up to but no greater than 8 per centum per 
annum compo1:nded on the amount invested 
by the Financing Corporation capital stock, 
from the year the investment was made to 
the year in which the last maturing obliga
tion of the Financing Corporation matures 
<which maturity shall not be after 2026), 
less the amounts contributed under sub
paragraph <C> of this paragraph, divided by 
the number of years from the first year 
after 1996 that such reserves to accounts 
ratio reached 1.25 per centum to the year in 
which the last maturing obligation of the 
Financing Corporation matures. 

"CE> In any year when the reserves of the 
Corporation are 1.75 per centum of the ag
gregate amount of all accounts of all of its 
insured members or greater <as of December 
31 of the preceding year>. there may be an 
additional contribution as determined by 
the Federal Home Loan Bank Board of up 
to but no greater than 10 per centum per 
annum compounded on the amount invested 
by the Financing Corporation capital stock, 
from the year the investment was made to 
the year in which the last maturing obliga
tion of the Financing Corporation matures 
<which maturity shall not be after 2026), 
less amounts contributed under subpara
graphs <C> and <D> of this paragraph, divid
ed by the number of years from the first 
year after 1996 that such reserves to ac
counts ratio reached 1.75 per centum to the 
year in which the last maturing obligation 
of the Financing Corporation matures. 
The contribution amounts made to the 
equity return account, which shall not be 
included as reserves of the Corporation, are 
the sole amounts to be included in that ac
count, and any earnings accruing from the 
investment of funds held in such account 
shall be added to the reserves of the Corpo
ration. 

"(4) For purposes of this paragraph, the 
'Financing Corporation' is the corporation 
chartered under section 21 of the Federal 
Home Loan Bank Act. 

"(5) Notwithstanding any other provision 
of law, as long as shares of the capital stock 
of the Corporation are outstanding, the fol
lowing provisions of section 404 of the Na
tional Housing Act shall not apply: 

"CA) Paragraph <2> of subsection Cb>. 
" (B) Subparagraph <B> of paragraph <1> 

of subsection Cd). 
"CC> Subsection (g)." . 

DIVIDENDS 

SEc. 305. Section 16 of the Federal Home 
Loan Bank Act <12 U.S.C. 1436) is amended 
by adding the following new subsection <c> 
at the end thereof: 

"Cc) Notwithstanding subsection (a) of 
this section, if < 1 > a Federal Home Loan 
Bank incurs a charge-off or expense related 
to such Bank's investment in the stock of 
the Financing Corporation chartered under 
section 21 of the Federal Home Loan Bank 
Act, and ( 2 > the Board determines there is 
an extraordinary need for such Bank's 
member institutions to receive dividends, 
then the Board may authorize such Bank to 
declare and pay dividends out of undivided 
profits or the reserves required to be carried 
by such Bank pursuant to the first two sen
tences of subsection <a> of this section, but 
only after such Bank has reduced all other 
reserves it has established to zero. Notwith
standing such authorization by the Board to 
a Federal Home Loan Bank to declare and 
pay dividends out. of undivided profits or re
serves, the requirements and limitations on 
such Federal Home Loan Bank's invest
ments in the Financing Corporation pursu-
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ant to section 2l<a> of this Act shall remain 
the same as if the Bank did not pay any 
such dividends.". 

EXEMPTION FROM RETIREMENT REQUIREMENT 

SEc. 306. Section 402<h> of the National 
Housing Act (12 U.S.C. l 725(h)) is amended 
by adding at the end thereof the following: 
"Notwithstanding the foregoing, the first 
three sentences of this subsection shall not 
apply to stock issued by the Corporation to 
the Financing Corporation pursuant to sec
tion 21 of the Federal Home Loan Bank 
Act.". 

FEDERAL HOME LOAN BANK MEMBERSHIP 

SEc. 307. The first sentence of section 4<a> 
of the Federal Home Loan Bank Act < 12 
U.S.C. 1424Ca)) is amended-

(1) by striking out "and" before "(3)"; and 
<2> by inserting before the period at the 

end thereof the following: "; and (4) is an 
'insured institution' as defined by sect1on 
401 of the National Housing Act, except 
that an insurance company is not required 
to be an insured institution for purposes of 
this section". 
TITLE IV-THRIFT INSTITUTIONS INVESTMENTS 

SHORT TITLE 

SEC. 401. This title may be cited as the 
"Thrift Institutions Investment Act of 
1986". 

EQUALITY OF THRIFT AND BANK HOLDING 
COMPANY AFFILIATE TRANSACTIONS 

SEc. 402. Section 408Cd) of the National 
Housing Act (12 U.S.C. l 730a(d)) is amended 
to read as follows: 

"(d)(l) The provisions of sections 23A and 
23B of the Federal Reserve Act <12 U.S.C. 
37lc and 37ld) relating to transactions be
tween member banks and their affiliates, 
shall apply to each insured institution in 
the same manner and to the same extent as 
if such insured institution were a member 
bank. For the purpose of this section-

" CA> the Corporation may prescribe rules 
or regulations for purposes of defining and 
clarifying the applicability of such section 
23A and 23B to insured institutions; and 

"CB> the term 'Board' in such sections 23A 
and 23B means the Corporation. 

"(2) Any extension of credit by an insured 
institution to the holder of a credit card 
issued by an insured institution to finance 
the purchase of any good or service from an 
affiliate of such insured institution shall not 
be deemed to be a covered transaction with 
an affiliate for purposes of paragraph Cl> of 
this subsection or section 23A or 23B of the 
Federal Reserve Act if <A> the proceeds of 
such extension of credit are applied solely 
to satisfy, in whole or in part, cha~ges in
curred through the use of such credit card, 
and <B> such credit card can be used by the 
holder to finance purchases of goods or 
services from other persons that are not af
filiates of the insured institution.". 

CONFORMITY OF AFFILIATION RESTRICTIONS 

SEC. 403. Section 402 of the National 
Housing Act (12 U.S.C. 1725) is amended by 
adding at the end thereof the following: 

"Ck> A State, District, territory, or posses
sion may not, directly or indirectly-

"(1) prohibit or restrict any affiliation 
with an insured institution that is not pro
hibited or restricted under Federal law; or 

"(2) impose requirements, restrictions, or 
conditions on any company affiliated with 
an insured institution, or on the agents, offi
cers, or employees of such company, th~t 
are not imposed on a company engaged m 
the same line of business but not affiliated 
with an insured institution, or on the 

agents, officers, or employees of such com
pany.". 

LIMITED TRANSACTIONS IN SAVINGS AND LOAN 
STOCK 

SEC. 404. Clause <iii> of section 
408<e>O><A> of the National Housing Act <12 
U.S.C. l 730a<e>< l><A» is amended by insert
ing after the semicolon therein the follow
ing: "except that, the foregoing shall not 
prohibit an investment banking firm or a 
broker-dealer in securities that is a lawful 
subsidiary of a savings and loan holding 
company, from engaging in trading, second
ary market transactions, or other securities 
activities incidental thereto, with respect to 
not more than five per centum of the voting 
shares of any insured institution or savings 
and loan holding company, that is not a sub
sidiary of such a savings and loan holding 
company;". 

RELATING DEBT LIMITS TO CAPITAL 

SEc. 405. Subparagraph CB) of section 
408(g)(2) of the National Housing Act (12 
U.S.C. l 730a(g)(2)) is amended by adding at 
the end thereof the following: "The 15 per 
centum of the consolidated net worth limi
tation in this subparagraph shall be 30 per 
centum, or such greater amount as shall be 
approved in writing by the Corporation, 
with respect to any savings and loan holding 
company or any subsidiary thereof if, at the 
close of two of the three preceding fiscal 
quarters and at the close of each fiscal quar· 
ter during which such 30 per centum or 
higher limitation is effective, each of the in
sured institution subsidiaries of the holding 
company has been in compliance with the 
reserve requirements of section 403(b) of 
this Act (12 U.S.C. l 726Cb))." . 

WAIVER OPTION FOR INTERLOCKING 
DIRECTORATES IN EMERGENCY ACQUISITIONS 

SEc. 406. Section 205 of the Depository In
stitutions Management Interlocks Act (12 
U.S.C. 3204) is amended by adding at the 
end thereof the following: 

"(7) A company that becomes a depository 
holding company by acquiring an insured 
institution pursuant to section 408<m> of 
the National Housing Act 02 U.S.C. 
l 730a(m)) or section 5(p) of the Home 
Owners' Loan Act of 1933 02 U.S.C. 
1464(p)); except that the Federal Home 
Loan Bank Board may determine within 60 
days after notice of any service by a man
agement official, which would otherwise be 
prohibited by section 3 of this Act, that tl:?-e 
exception in t his subsection would not be m 
the public interest. Such notice shall be 
given by the depository holding company 
CA) at such time as a company becomes a de
pository holding company with respect to 
any management official otherwise subject 
at that time to the prohibitions of section 2, 
who may remain in such position until a 
reasonable time, as determined by the Fed
eral Home Loan Bank Board, after a deter
mination by such Board that the exception 
in this subsection does not apply, or <B> 60 
days prior to the date on which any man
agement official would begin service that 
would otherwise violate sections 3202 or 
3203 of this title. The exception in this 
paragraph is not in the public interest if, in 
the opinion of the Federal Home Loan Bank 
Board, the service of the management offi
cial would result in a monopoly or substan
tial lessening of competition, and the serv
ices provided by the management official 
could not be structured or limited so as to 
preclude such anticompetitive results.". 

THRIFT-SUBSIDIARY ARRANGEMENTS 

SEc. 407. Section 4Cc)(8) of the Bank Hold
ing Company Act of 1956 02 U.S.C. 

1843<c><8» is amended by adding the follow
ing: 

"CE> Nothing in this section shall be inter
preted to restrict the following arrange
ments between thrift subsidiaries of a bank 
holding company and such thrift's affiliates: 
m participating in joint sales or marketing 
arrangements; (ii) cross-advertising, provid
ing referral services, or making available in
formation on any product or service provid
ed, directly or indirectly, by the bank hold
ing company; or (iii) obtaining access to and 
using for marketing purposes, the customer 
lists of any subsidiary of the bank holding 
company.". 

THRIFT ACQUISITIONS 

SEC. 408. Section 4(c) of the Bank Holding 
Company Act of 1956 <12 U.S.C. 1843(c)) is 
amended by adding at the end thereof the 
following: 

"(16) investments, through the ownership 
of an insured institution that is acquired 
under section 408Cm) of the National Hous
ing Act after the date of enactment of the 
Deposit Insurance Reform and Competitive 
Enhancement Act, in one or more service 
corporations engaged in activities under sec
tion 5Cc)(4)(B) of the Home Owners' Loan 
Act of 1933, notwithstanding any other pro
vision of law;". 

TITLE V-FEDERAL SAVINGS AND 
LOAN INSURANCE CORPORATION 

SHORT TITLE 

SEC. 501. This title may be cited as the 
"Savings Institutions Supervisory Amend
ments of 1986" . 

CEASE-AND-DESIST PROCEEDINGS 

SEC. 502. (a) Subsections Ce ), (f) , (g), and 
Ch) of section 407 of the National Housing 
Act (12 U.S.C. 1730) are each amended by 
striking out "director, officer, employee, 
agent, or other person participating in the 
conduct of the affairs of such institution" 
and "director or officer" each place they 
appear and inserting in lieu th ereof " institu
tion-related party". 

(b) Paragraphs (2), (3), (4 ), and <5> of sec· 
tion 5(d) of the Home Owners' Loan Act of 
1933 (12 U.S.C. 1464Cd)) are each amended 
by striking out " director, officer, employee, 
agent, or other person participating in the 
conduct of the affairs of such association" 
and "director or officer" each place they 
appear and inserting in lieu thereof "asso
ciation-related party". 

Cc) Section 407Ce)(l) of the National Hous
ing Act 02 U.S.C. 1730(e)(l)) is amended by 
adding at the end thereof the following: "As 
used in this subsection and subsection Ce), 
the term 'affirmative action' includes resti
tution, rescission, the disposal of loans or 
assets, guarantees against loss, and/or such 
other actions as the Corporation deems to 
be appropriate in the circumstances.". 

(d) Section 5Cd)(2)(A) of the Home 
Owners' Loan Act of 1933 02 U.S.C. 
1464Cd)(2)(A)) is amended by adding at the 
end thereof the following: "As used in this 
paragraph and paragraph (3), the term 'af
firmative action' includes restitution, rescis
sion, the disposal of loans or assets, guaran
tees against loss, and/ or such other actions 
as the Board deems to be appropriate in the 
circumstances.". 

<e> Section 407<e><3> of the National Hous
ing Act (12 U.S.C. l 730Ce)(3)) and section 
5Cd)(2)(C) of the Home Owners' Loan Act of 
1933 02 U.S.C. 1464Cd)(2)(C)) both are 
amended by striking out "affiliate service 
corporation" and inserting in lieu thereof 
"service corporation or any subsidiary of a 
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service corporation, whether wholly or 
partly owned,". 

TEMPORARY CEASE-AND-DESIST ORDERS 

SEC. 503. <a> Section 407<!> of the National 
Housing Act <12 U.S.C. 1730<f» is amend
ed-

<1> by amending paragraphs <1> and <2> to 
read as follows: 

"(1) Whenever the Corporation deter
mines that a violation or threatened viola
tion or unsafe or unsound practice or prac
tices or threatened unsafe or unsound prac
tice or practices specified in a notice of 
charges served upon an insured institution 
or institution-related party under para
graph (1) of subsection <e> of this section, or 
the continuation thereof, is likely to cause 
insolvency or substantial dissipation of 
assets or earnings of the insured institution 
concerned or to seriously weaken the condi
tion of the concerned institution or other
wise seriously prejudice the interests of its 
account holders or stockholders prior to 
completion of proceedings conducted under 
paragraph (1) of subsection <e> of this sec
tion, the Corporation may issue a temporary 
order requiring the insured institution or in
stitution-related party to cease and desist 
from any such violation or practice and take 
such affirmative action as the Corporation 
deems appropriate to prevent such insolven
cy, dissipation, condition, or prejudice pend
ing completion of such proceedings. Such 
order shall become effective upon service 
upon the concerned insured institution or 
institution-related party, and unless set 
aside, limited, or suspended by a court in 
proceedings authorized by paragraph <4> of 
this subsection, shall remain effective and 
enforceable pending completion of the ad
ministrative proceedings initiated under 
such notice or until such time as the Corpo
ration shall dismiss the charges specified in 
such notice, or if a cease-and-desist order is 
issued against the insured institution or in
stitution-related party, until the effective 
date of any such order. 

" <2><A> Whenever the Corporation deter
mines that violation or threatened violation 
or unsafe or unsound practice or practices 
or threatened unsafe or unsound practice or 
practices specified in a notice of charges 
served upon an insured institution or insti
tution-related party under paragraph < 1 > of 
subsection <e> of this section, or the con
tinuation thereof, is likely to cause dissipa
tion of assets or earnings of the insured in
stitution concerned or to weaken the condi
tion of the insured institution concerned or 
otherwise seriously prejudice the interests 
of its account holders or stockholders prior 
to completion of proceedings conducted 
under paragraph <1> of subsection <e> of this 
section, the Corporation may issue a tempo
rary order requiring the insured institution 
or institution-related party to cease and 
desist from any such violation or practice 
and take such affirmative action as the Cor
poration deems appropriate to prevent such 
dissipation, condition, or prejudice pending 
completion of such proceedings. Such order 
shall become effective upon service upon 
the concerned insured institution or institu
tion-related party, and unless set aside, lim
ited, or suspended by a court in proceedings 
authorized by paragraph <4> of this subsec
tion, shall remain effective and enforceable 
<D pending completion of the administrative 
proceedings initiated under such notice and 
until such time as the Corporation shall dis
miss the charges specified in such notice, or 
(ii) if a cease-and-desist order is issued 
against the insured institution or institu
tion-related party, until the effective date of 

any such order, or <iii> until the expiration 
of 90 days from the date of service of the 
temporary cease-and-desist order, whichever 
occurs first. 

"CB> At the end of said 90 days, the Corpo
ration may reissue the temporary cease-and
desist order with respect to the violation or 
threatened violation or unsafe or unsound 
practices specified in the notice of charges if 
it determines that the continuation thereof 
is likely to cause insolvency or substantial 
dissipation of assets or earnings of the in
sured institution concerned or likely to seri
ously weaken the condition of the insured 
institution concerned or otherwise seriously 
prejudice the interests of its account hold
ers or stockholders prior to completion of 
proceedings conducted under paragraph ( 1 > 
of subsection <e> of this section. Such order 
shall become effective on service upon the 
concerned insured institution or institution
related party, and unless set aside, limited, 
or suspended by a court in proceedings au
thorized by paragraph < 4 > of this subsection, 
shall remain effective and enforceable pend
ing completion of the administrative pro
ceeding initiated pursuant to such notice 
and until such time as the Corporation shall 
dismiss the charges specified in such notice, 
or if a cease-and-desist order is issued 
against the insured institution or institu
tion-related party, until the effective date of 
any such order. 

"(3) Whenever a notice of charges speci
fies that an insured institution's books and 
records are so incomplete or inaccurate that 
the Corporation is unable with reasonable 
effort to determine the financial condition 
of that institution, the Corporation may 
issue a temporary order requiring cessation 
of any institution activities the Corporation 
deems appropriate until completion of pro
ceedings conducted under paragraph < 1 > of 
subsection <e> of this section. Such order 
shall become effective upon service, and 
unless set aside, limited, or suspended by a 
court in proceedings authorized by para
graph (4) of this subsection, remain effec
tive and enforceable impending completion 
of the administrative proceeding initiated 
under such notice or until the Corporation 
determines by examination or otherwise 
that the institution's books and records are 
accurate and capable of reflecting the finan
cial condition of the institution."; and 

<2> by redesignating paragraph (3) as 
paragraph (4). 

(b) Section 5(d)(3) of the Home Owners' 
Loan Act of 1933 <12 U.S.C. 1464Cd)(3)) is 
amended-

(1) by amending subparagraphs <A> and 
<B> to read as follows: 

"CA> Whenever the Board determines that 
a violation or threatened violation or unsafe 
or unsound practice or practices or threat
ened unsafe or unsound practice or prac
tices specified in a notice of charges served 
upon an association or any association-relat
ed party under paragraph <2><A> of this sub
section or the continuation thereof, is likely 
to cause insolvency or substantial dissipa
tion of assets or earnings of the association 
concerned or to seriously weaken the condi
tion of the association or otherwise serious
ly prejudice the interests of its account 
holders or stockholders prior to completion 
of proceedings conducted under paragraph 
<2><A> of this subsection, the Board may 
issue a temporary order requiring the asso
ciation or association-related party to cease 
and desist from any such violation or prac
tice and take such affirmative action as the 
Board deems appropriate to prevent such 
insolvency, dissipation, condition, or preju-

dice pending completion of such proceed
ings. Such order shall become effective 
upon service upon the association or associa
tion-related party, and unless set aside, lim
ited, or suspended by a court in proceedings 
authorized by subparagraph (0) of this 
paragraph, remain effective and enforceable 
pending completion of the administrative 
proceedings initiated under such notice and 
until such time as the Board shall dismiss 
the charges specified in such notice, or if a 
cease-and-desist order is issued against the 
association or association-related party, 
until the effective date of any such order. 

"(B)(i) Whenever the Board determines 
that a violation or threatened violation or 
unsafe or unsound practice or practices or 
threatened unsafe or unsound practice or 
practices specified in a notice of charges 
served upon an association or any associa
tion-related party under paragraph (2)(A) of 
this subsection, or the continuation thereof, 
is likely to cause dissipation of assets or 
earnings of the association concerned or to 
weaken the condition of the association or 
otherwise seriously prejudice the interests 
of its account holders or stockholders prior 
to completion of proceedings conducted 
under paragraph <2><A> of this subsection, 
the Board may issue a temporary order re
quiring the association or association relat
ed party to cease and desist from any such 
violation or practice and take such affirma
tive action as the Board deems appropriate 
to prevent such dissipation, condition, or 
prejudice pending completion of such pro
ceedings. Such order shall become effective 
upon service upon the association or associa
tion-related party, and unless set aside, lim
ited, or suspended by a court in proceedings 
authorized by subparagraph <O> of this 
paragraph, remain effective and enforceable 
<D pending completion of the administra
tive proceedings initiated under such notice 
and until such time as the Board shall dis
miss the charges specified in such notice, 
<ID if a cease-and-desist order is issued 
against the association or association-relat
ed party, until the effective date of any 
such order, or <III> until the expiration of 
90 days from the date of service of the tem
porary cease-and-desist order, whichever 
occurs first. 

"(ii) At the end of said 90 days, the Board 
may reissue the temporary cease-and-desist 
order with respect to the violation or threat
ened violation or unsafe or unsound prac
tices specified in the notice of charges if it 
determines that the continuation thereof is 
likely to cause insolvency or substantial dis
sipation of assets or earnings of the associa
tion concerned or likely to seriously weaken 
the condition of the association concerned 
or otherwise seriously prejudice the inter
ests of its account holders or stockholders 
prior to the completion of proceedings con
ducted pursuant to paragraph <2>CA> of this 
subsection. Such order shall become effec
tive on service upon the concerned associa
tion or association-related party, and unless 
set aside, limited, or suspended by a court in 
proceedings authorized by subparagraph 
<D> of this paragraph, shall remain effective 
and enforceable pending completion of the 
administrative proceeding initiated pursu
ant to such notice or until such time as the 
Board shall dismiss the charges specified in 
such notice, or if a cease-and-desist order is 
issued against the association or association
related party, until the effective date of any 
such order. 

"C C> Whenever a notice of charges speci
fies that an association's books and records 
are so incomplete or inaccurate that the 
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Board is unable with reasonable effort to 
determine the financial condition of that as
sociation, the Board may issue a temporary 
order requiring cessation of any association 
activities the Board deems appropriate until 
completion of proceedings conducted under 
paragraph (2)(A) of this subsection. Such 
order shall become effective upon service 
and unless set aside, limited, or suspended 
by a court in proceedings authorized by sub
paragraph <D> of this paragraph, remain ef
fective and enforceable pending completion 
of the administrative proceeding initiated 
under such notice or until the Board deter
mines by examination or otherwise that the 
association's books and records are accurate 
and capable of reflecting the financial con
dition of the association."; and 

<2> by redesignating subparagraph <C> as 
subparagraph <D>. 

SUSPENSION, REMOVAL, OR PROHIBITION OF 
INSTITUTION-RELATED PARTIES 

SEC. 504. <a> Paragraphs (1) and <2> of sec
tion 407(g) of the National Housing Act 02 
U.S.C. 1730(g)) are amended to read as fol
lows: 

"( 1) Whenever the Corporation deter
mines that-

"CA> any institution-related party, directly 
or indirectly, has violated any law, rule, reg
ulation, or cease-and-desist order which has 
become final, or engaged or participated in 
any unsafe or unsound practice in connec
tion with an insured institution, or commit
ted or engaged in any act, omission, or prac
tice which constitutes a breach of his fiduci
ary duty; 

"CB) an insured institution has suffered or 
will probably suffer financial loss or other 
damage, including damage which may 
threaten to impair public confidence in the 
institution, or the interests of its insured ac
count holders or stockholders have been or 
could be prejudiced by reason of such viola
tion or practice or breach, or the institution
related party has received financial gain by 
reason of such violation or practice or 
breach; and 

"C C> such violation or practice or breach 
involves personal dishonesty on the part of 
such institution-related party or demon
strates willful or continuing disregard for 
the safety or soundness of the insured insti
tution, 
the Corporation may serve upon such insti
tution-related party a written notice of its 
intention to remove such party from his 
office or his position and/or to prohibit his 
further participation in any manner in the 
conduct of the affairs of such insured insti
tution. For institution-related parties not 
holding an official office or no longer par
ticipating in the affairs of such insured in
stitution at the time of service of the notice, 
the notice shall state the Corporation's in
tention to prohibit such person's further 
participation in any manner in the conduct 
of the affairs of the insured institution. 

"(2) Whenever the Corporation deter
mines that any institution-related party has 
evidenced personal dishonesty or a willful or 
continuing disregard for the safety or 
soundness of another insured institution or 
other business enterprise by conduct or 
practice with respect thereto that evidences 
such party's unfitness to continue as an in
stitution-related party, the Corporation may 
serve upon such institution-related party a 
written notice of its intention to remove 
him from office and/or to prohibit his fur
ther participation in any manner in the af
fairs of his institution.". 

<b> Subparagraphs <A> and <B> of section 
5<d><4> of the Home Owners' Loan Act of 

1933 02 U.S.C. 1464<d>C4)) are amended to 
read as follows: 

"<A> Whenever the Board determines 
that-

" CD any association-related party, directly 
or indirectly, has violated any law, rule, reg
ulation, or cease-and-desist order which has 
become final, or engaged or participated in 
any unsafe or unsound practice in connec
tion with an association, or committed or 
engaged in any act, omission, or practice 
which constitutes a breach of his fiduciary 
duty; 

"<ii> an association has suffered or will 
probably suffer financial loss or other 
damage, including damage which may 
threaten to impair public confidence in the 
association, or the interests of its insured 
account holders or stockholders have been 
or could be prejudiced by reason of such vio
lation or practice or breach, or the associa
tion-related party has received financial 
gain by reason of such violation or practice 
or breach; and 

"<iii> such violation, practice, or breach in
volves personal dishonesty on the part of 
such association-related party or demon
strates willful or continuing disregard for 
the safety and soundness of the association, 
the Board may serve upon such association
related party a written notice of intention 
to remove such party from his office or his 
position and/or to prohibit his further par
ticipation in any manner in the conduct of 
the affairs of such association. For associa
tion-related parties not holding an official 
office or no longer participating in the af
fairs of such association at the time of serv
ice of the notice, the notice shall state the 
Board's intention to prohibit such person's 
further participation in any manner in the 
conduct of the affairs of the association. 

"CB> Whenever the Board determines that 
any association-related party has evidenced 
personal dishonesty or a willful or continu
ing disregard for the safety and soundness 
of another association or other business en
terprise by conduct or practice with respect 
thereto that evidences such party's unfit
ness to continue as an association-related 
party, the Board may serve upon such asso
ciation-related party written notice of its in
tention to remove him from office and/or to 
prohibit his further participation in any 
manner in the affairs of his association.". 

PENALTIES 

SEC. 505. <a> Paragraphs O> and <2> of sec
tion 407<p> of the National Housing Act <12 
U.S.C. l 730Cp)) are amended to read as fol
lows: 

"0) Any person against whom there is 
outstanding and effective any notice or 
order <which is an order that has become 
final) served upon such person under sub
section (g) or Ch) of this section or under 
section <d> (4) or (5) of the Home Owners' 
Loan Act of 1933, or under section 8 of the 
Federal Deposit Insurance Act, and who-

"(A) participates in any manner in the 
conduct of the affairs of the institution 
from which he has been suspended, re
moved and/or prohibited, or directly or indi
rectly, solicits or procures, or transfers or 
attempts to transfer, or votes or attempts to 
vote any proxies, consents, or authoriza
tions in respect to any voting rights in such 
institution, or 

"CB) without the prior written approval of 
the Corporation, votes for a director, or 
serves or acts as a director, officer, employ
ee, or agent or otherwise becomes an institu
tion-related party or participates in any 
manner in the affairs of any insured institu
tion or without the prior written approval 

of the appropriate Federal regulatory au
thority, engages in said conduct with re
spect to any other depository institution 
whose accounts are insured by the Federal 
Deposit Insurance Corporation or any other 
agency of the Federal Government, 
shall be guilty of a misdemeanor, and upon 
conviction, be fined not more than $5,000 or 
imprisoned for not more than one year, or 
both. 

"(2) Except with the prior written consent 
of the Corporation, no person shall serve as 
an institution-related party who has been 
convicted of a criminal offense involving dis
honesty or breach of trust. For each know
ing violation of this prohibition, the institu
tion involved shall be subject to a penalty of 
not more than $100 for each day this prohi
bition is violated, which the Corporation 
may recover by suit or otherwise for its own 
use.". 

Cb> Paragraphs <A> and <B> of section 
5(d)(12) of the Home Owners' Loan Act of 
1933 02 U.S.C. 1464(d)02)) are amended to 
read as follows: 

"CA> Any person against whom there is 
outstanding and effective any notice or 
order <which has become final) served upon 
such person under paragraphs <4> or (5) of 
this subsection or under section 407 of the 
National Housing Act or under section 8 of 
the Federal Deposit Insurance Act and 
who-

" CD participates in any manner in the con
duct of the affairs of the association from 
which he has been suspended, removed and/ 
or prohibited, or directly or indirectly solic
its or procures, or transfers or attempts to 
transfer, or votes or attempts to vote any 
proxies, consents, or authorizations in re
spect to any voting rights in such associa
tion, or 

"(ii) without the prior written approval of 
the Board votes for a director, or serves or 
acts as a director, officer, employee, or 
agent or otherwise becomes an association
related party or participates in any manner 
in the affairs of any insured institution or 
without the prior written approval of the 
appropriate Federal regulatory authority, 
engages in such conduct with respect to any 
other depository institution whose accounts 
are insured by the Federal Deposit Insur
ance Corporation or any other agency of 
the Federal Government, 
shall be guilty of a misdemeanor, and upon 
conviction, be fined not more than $5,000 or 
imprisoned for not more than one year, or 
both. 

"CB) Except with prior written consent of 
the Board, no person shall serve as an asso
ciation-related party who has been convict
ed of a criminal offense involving dishones
ty or breach of trust. For each knowing vio
lation of this prohibition, the institution in
volved shall be subject to penalty of not 
more than $100 for each day this prohibi
tion is violated, which the Board may recov
er by suit or otherwise for its own use.". 

DEFINITIONS 

SEc. 506. <a> Section 407<r> of the National 
Housing Act 02 U.S.C. 1730Cr)) is amend
ed-

< 1 > by adding at the end of paragraph < 1) 
thereof the following: 

"CE) The term 'institution-related party' 
means any director, officer, controlling 
person, employee, agent, or other person 
participating in the conduct of the affairs of 
an insured institution, or of any service cor
poration or any subsidiary of a service cor
poration of an insured institution, whether 
wholly or partly owned, or of any savings 
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and loan holding company or any subsidiary 
of a savings and loan holding company as 
those terms are defined in section 1730a of 
this title, and any person who, with respect 
to a particular insured institution has filed 
or is required to file a change in control 
notice with the Corporation under subsec
tion (q) of this section, and real estate ap
praisers whose opinions of value are offered 
to, requested by, or relied upon by insured 
institutions. The status of any person as an 
'institution-related party' shall not be af
fected by the resignation, termination of 
employment, or other separation of such 
person from an insured institution for a 
period of two years after such person's res
ignation, termination of employment, or 
other separation from an insured institu
tion."; and 

<2> by adding at the end thereof the fol
lowing: 

"(5) As used in subsections Ce), (f), Cg), Ch), 
(p), and Cs> of this section, the term 'insured 
institution' means any institution the depos
its of which are insured by the Corporation, 
any institution that retains deposits insured 
by the Corporation notwithstanding termi
nation of its status as an insured institution, 
and a Federal savings bank the deposits of 
which are insured by the Federal Deposit 
Insurance Corporation.". 

Cb> Section 5Cd)(13) of the Home Owners' 
Loan Act of 1933 02 U.S.C. 1464Cd)(13)) is 
amended-

< 1) by adding at the end of subparagraph 
<A> thereof the following: 

"(5) The term 'association-related party' 
means any director, officer, controlling 
person, employee, agent or other person 
participating in the conduct of the affairs of 
an association, or of any service corporation 
or any subsidiary of a service corporation of 
an association, or of any savings and loan 
holding company as those terms are defined 
in section 407 of the National Housing Act, 
and any person who, with respect to a par
ticular association, has filed or who is re
quired to file a change in control notice 
with the Federal Savings and Loan Insur
ance Corporation under subsection (q) of 
section 408 of such Act, and real estate ap
praisers whose opinions of value are offered 
to, requested by, or relied upon by associa
tions. The status of any person as an 'associ
ated-related party' shall not be affected by 
redesignation, termination of employment, 
or other separation of such person from an 
association for a period of two years after 
such person's resignation, termination of 
employment, or other separation from an 
insured institution."; and 

<2> by adding at the end thereof the fol
lowing: 

"CC> As used in paragraphs (2), (3), <4>. 
(12), and 05> of this subsection, the term 
'association' includes any former association 
that retains deposits insured by the Federal 
Savings and Loan Insurance Corporation 
notwithstanding termination of its status as 
an institution insured by such Corporation, 
any Federal savings bank whose deposits are 
insured by the Federal Deposit Insurance 
Corporation, and any former Federal sav
ings bank that retains deposits insured by 
the Federal Deposit Insurance Corporation 
notwithstanding termination of its status as 
an insured bank.". 

POWERS OF THE FEDERAL SAVINGS AND LOAN 
INSURANCE CORPORATION 

SEC. 507. Section 402(c) of the National 
Housing Act (12 U.S.C. 1725(c)) is amended 
by adding at the end thereof the following: 

"(6) To issue such rules, regulations, and 
orders as it deems necessary or appropriate 

to define any terms used in any section of 
this Act and administer and carry out its 
purposes, including without limitation regu
lation of risk-taking and prevention of 
unsafe or unsound practices by insured in
stitutions; and to require compliance there
with and prevent evasions thereof.". 

RISK ASSESSMENT PREMIUMS 

SEc. 508. Section 404 of the National 
Housing Act 02 U.S.C. 1727> is amended

(1) by redesignating subsections Cd), <e>, 
(f), (g), Ch), and (i) as Ce), (f), (g), Ch), (i), 
and (j), respectively; and 

<2> by inserting after subsection Cc) the 
following: 

" Cd> Notwithstanding any other provision 
of this section, the Corporation may, by reg
ulation, set the annual assessment rate for 
each insured institution on the basis of the 
risks that the institution may present to the 
insurance fund, except that no annual as
sessment rate set by the Corporation shall 
be less than one-twelfth of 1 per centum or 
greater than one-sixth of 1 per centum.". 

SERVICE CORPORATIONS 

SEC. 509. Section 5Cc><4><B> of the Home 
Owners' Loan Act of 1933 02 U.S.C. 
1464Cc><4><B» is amended by striking out all 
that follows "except that" and inserting in 
lieu thereof the following: "the limitation 
contained herein shall be 5 per centum of 
the assets of an association which meets the 
regulatory capital requirements established 
by the Corporation pursuant to section 
403Cb> of the National Housing Act. The 
Board shall by regulations provide for a 
phase-in of the increase provided by the ex
ception to the preceding sentence for asso
ciations coming into compliance with the 
regulatory capital requirements established 
by the Corporation" . 

REPEAL OF REBIDDING REQUIREMENT 

SEC. 510. Section 408<m> of the National 
Housing Act 02 U.S.C. 1730a(m)) is amend
ed-

(1) by striking out paragraph <3><A>; and 
(2) by redesignating subparagraphs <B>, 

<C>. CD>. and <E>. as subparagraph <A>, <B>. 
<C>, and CD) respectively. 
TITLE VI-FINANCIAL INSTITUTIONS 

COMPETITIVE ENHANCEMENT 
AMENDMENTS TO THE BANKING ACT 

OF 1933 
SEC. 601. <a> Section 20 of the Banking Act 

of 1933 02 U.S.C. 377) is amended by insert
ing the following new paragraph after the 
first paragraph of such section: 

"Notwithstanding any other provision of 
this section, a member bank may be affili
ated in any manner described in section 2<b> 
of this Act with a depository institution se
curities affiliate, as defined in section 2(j) of 
the Bank Holding Company Act of 1956 02 
u.s.c. 1841(j)).". 

Cb) Section 32 of the Banking Act of 1933 
02 U.S.C. 78) is amended by inserting the 
following at the end of the first paragraph 
of such section: "Notwithstanding any other 
provision of this section, an officer, director, 
or employee of any member bank may serve 
at the same time as an officer, director, or 
employee of any of its depository institution 
securities affiliates. The term 'depository in
stitution securities affiliate' shall have the 
meaning ascribed to it in section 2(j) of the 
Bank Holding Company Act of 1956 < 12 
U.S.C. 184l(j)). For purposes of this section, 
the term 'depository institution securities 
affiliate' also means any securities broker or 
dealer, within the meaning of paragraph (4) 
or (5) of section 3(a) of the Securities Ex
change Act of 1934 <15 U.S.C. 78c(a)), that 

< 1) enters into a contractual arrangement 
with a member bank pursuant to which 
such broker or dealer makes its securities 
services available on the premises of such 
member bank, and (2) limits its activities to 
those in which a depository institution secu
rities affiliate may lawfully engage pursuant 
to section 4Cc)(15) of the Bank Holding 
Company Act of 1956 ( 12 U.S.C. 
1843(c)(15)). 

AMENDMENTS TO THE SECURITIES 
ACT OF 1933 

SEC. 602. Section 4 of the Securities Act of 
1933 05 U.S.C. 77d) is amended by adding 
at the end thereof the following: 

"(7) transactions involving offers or sales 
of equity securities, in connection with the 
acquisition of a bank by a company under 
the Bank Holding Company Act of 1956 < 12 
U.S.C. 1841 et seq.), or in connection with 
the acquisition of an insured institution by 
a company under section 408 of the Nation
al Housing Act 02 U.S.C. 1730a), if such ac
quisition occurs solely as part of a reorgani
zation in which a person or group of persons 
exchange their shares of a bank or insured 
institution for shares of a newly formed 
bank holding company or savings and loan 
holding company and receive, after such re
organization, substantially the same propor
tional share interests in the holding compa
ny as they held in the bank or insured insti
tution, except for changes in shareholder in
terests resulting from the exercise of dis
senting shareholder rights under State or 
Federal law.". 
AMENDMENTS TO THE SECURITIES EXCHANGE ACT 

OF 1934 

SEC. 603. Ca) Subparagraphs (i), <ii>, and 
(iii) of paragraph C34)(A) of section 3<a> of 
the Securities Exchange Act of 1934 ( 15 
U.S.C. 78c<a» are each amended by insert
ing immediately before the semicolons at 
the end thereof the following: "other than a 
depository institution securities affiliate as 
defined in section 2(j) of the Bank Holding 
Company Act of 1956 02 U.S.C. 1841(j)) or 
as defined in section 408<a>O><K> of the Na
tional Housing Act 02 U.S.C. 
1730a<a><l ><K»". 

(b) Section 15B<b><l> of the Securities Ex
change Act of 1934 05 U.S.C. 78o-4Cb)(l)) is 
amended by striking out "subsidiaries" in 
subparagraphs CB) and <C> and inserting in 
lieu thereof "affiliates" . 

AMENDMENTS TO THE BANK HOLDING COMPANY 
ACT OF 1956 

SEC. 604. <a> Section 2 of the Bank Hold
ing Company Act of 1956 02 U.S.C. 1841> is 
amended-

(1) by amending subsection <c> to read as 
follows: 

" (c)( 1) Except as provided in paragraph 
(2), 'bank' means <A> an 'insured bank' as 
defined in section 3(h) of the Federal De
posit Insurance Act; or <B> any institution 
organized under the laws of the United 
States, any State ·of the United States, the 
District of Columbia, any territory of the 
United States, Puerto Rico, Guam, Ameri
can Samoa, or the Virgin Islands, that ac
cepts demand deposits or deposits that the 
depositor may withdraw by check or similar 
means for payment to third parties and is 
engaged in the business of making commer
cial loans. 

"(2) The term 'bank' does not include <A> 
a foreign bank having an insured or unin
sured branch in the United States; <B> an 
insured institution; <C> an organization op
erating under section 25 or section 25<a> of 
the Federal Reserve Act; <D> an organiza-
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tion that does not do business in the United 
States except as an incident to its activities 
outside the United States; <E> any institu
tion that functions solely as a trust compa
ny, such as the type described in subsection 
<a> of the first section of the Act of Septem
ber 28, 1962 <12 U.S.C. 92a{a)}, all or sub
stantially all of the deposits of which are re
ceived solely in a fiduciary capacity, and 
which is owned by one or more banks <as de
fined by this paragraph) or bank holding 
companies; <F> a trust company owned by a 
securities exchange registered under section 
6 of the Securities Exchange Act of 1934; 
<G> any credit union described in section 
19<b><l><A><iv> of the Federal Reserve Act; 
<H> an industrial loan company chartered 
by the State of Hawaii which was required 
to obtain insurance under the Federal De
posit Insurance Act by the laws of the State 
of Hawaii as a requisite to accepting thrift 
accounts from the public, except that any 
such industrial loan company that accepts 
deposits after the date of enactment of the 
Deposit Insurance Reform and Competitive 
Enhancement Act that are withdrawable by 
check or similar means for payment to third 
parties shall be a 'bank' for the purposes of 
this Act; or <D any institution which is ac
quired by a bank holding company pursuant 
to approval granted by the Board under sec
tion 4 of this Act prior to the enactment of 
the Deposit Insurance Reform and Competi
tive Enhancement Act and which engages 
solely in credit card operations and that 
does not accept demand deposits or deposits 
that the depositor may withdraw by check 
or similar means for payment to third par
ties or make commercial loans."; 

(2) by striking out subsection <a><5><E> 
and inserting in lieu thereof the following: 

"(E) No company is a bank holding com
pany by virtue of its ownership or control of 
any State chartered bank or trust company 
which is wholly owned by thrift institutions 
or savings bank and which restricts itself to 
the acceptance of deposits from thrift insti
tutions of savings banks, deposit;s arising 
out of the corporate business of its owners, 
and deposits of public moneys."; 

<3> by inserting "or section 4<c><15)" after 
"section 4<c><8Y' in subsection <h><2>; and 

<4> by striking out subsection (i) and in
serting in lieu thereof the following: 

"(i) The term 'thrift institution' means Cl) 
a domestic building and loan or savings and 
loan association, (2) a cooperative bank 
without capital stock organized and operat
ed for mutual purposes and without profit, 
<3> a Federal savings bank, and <4> any 
State-chartered savings bank the holding 
company of which is registered pursuant to 
section 408 of the National Housing Act. 

"(j) The term 'depository institution secu
rities affiliate' means any corporation that 
< 1 > is engaged in the United States in one or 
more of the activities authorized pursuant 
to section 4<c><l5Hiii> of this Act, and (2) is 
a broker or dealer within the meaning of 
paragraph <4> or <5> of section 3<a> of the 
Securities Exchange Act of 1934 <15 U.S.C. 
78c(a)}, or an investment adviser within the 
meaning of section 202< 11 > of the Invest
ment Advisers Act of 1940 <15 U.S.C. 80b-
2<11». 

"(k) The term 'commercial loans' does not 
include (1) loans to natural persons primari
ly for personal, family, or household pur
poses, whether directly, indirectly or 
through the use of leases; <2> loans to chari
table persons; (3) loans to finance the acqui
sition, improvement, development, and con
struction of residential or commercial prop
erties; (4) loans to natural persons through 

use of credit cards or similar means of 
access; <5> the purchase of or investment in 
retail installment loans and accounts receiv
able; or (6) investments such as commercial 
paper, certificates of deposit, bankers ac
ceptances and similar money market instru
ments, the extension of broker call loans, 
the sale of Federal funds, the deposit of in
terest-bearing funds, mortgage-backed secu
rities, obligations of the United States and 
local and State governments, or agencies 
and instrumentalities thereof, and such 
other similar types of investments as may 
be permitted by the institution's primary 
regulator. An institution shall not be 
deemed to be 'engaged in the business of 
making commercial loans' if the aggregate 
principal amount of its outstanding com
mercial loans does not exceed 10 percent of 
the institution's total assets in three out of 
every four quarters and two out of every 
three years. 

"(l) For purposes of this Act-
" (1) the term 'depository institution hold

ing company' means a bank holding compa
ny; 

"(2) the term 'depository institution' 
means bank; and 

"(3) the terms 'savings and loan holding 
company' and 'insured institution' have the 
meanings ascribed to them in section 
408<a><l> of the National Housing Act.". 

Cb) Section 3 of the Bank Holding Compa
ny Act of 1956 <12 U.S.C. 1842) is amended-

< 1 > by inserting before the period at the 
end of the second sentence of subsection <a> 
the following: "; or <C> with 30 days prior 
notification to the Board, the acquisition by 
a company of control of a bank in a reorga
nization in which a person or group of per
sons exchange their shares of the bank for 
shares of a newly formed bank holding com
pany and receive, after such reorganization, 
substantially the same proportional share 
interest in the holding company as they 
held in the bank except for changes in 
shareholder interests resulting from the ex
ercise of dissenting shareholder rights 
under State or Federal law if, immediately 
following such acquisition, the bank holding 
company meets the capital and other finan
cial standards prescribed by the Board by 
regulation for such a bank holding company 
and the holding company does not engage 
in any activities other than those of bank
ing or managing and controlling banks. In 
promulgating regulations pursuant to this 
subsection, the Board shall not require 
more capital for the subsidiary bank imme
diately following the reorganization that is 
required for a similarly sized bank that is 
not a subsidiary of a bank holding compa
ny"; and 

<2> by adding at the end of subsection Cd> 
the following: 

"(7) Any company that controls a compa
ny which was established or acquired on or 
after the __ day of __ , 19_ , which 
became a bank as a result of the enactment 
of the Deposit Insurance Reform and Com
petitive Enhancement Act, and the estab
lishment or acquisition of which would have 
been prohibited by this subsection had the 
definition of a bank in such Act been in 
effect at the time of establishment or acqui
sition shall divest such bank within 180 days 
after the effective date of such Act.". 

<c> Section 4Ca)(2) of the Bank Holding 
Company Act of 1956 <12 U.S.C. 1843Ca>C2)} 
is amended-

< 1) by striking out subparagraph <B> and 
inserting in lieu thereof the following: "<B) 
those permitted under paragraphs <8), (15), 
and <16> of subsection <c> of this section sub-

ject to all the conditions and requirements 
specified in each respective paragraph or in 
any order or regulation issued by the Board 
under such paragraphs"; and 

<2> by adding at the end thereof the fol
lowing: "The two-year period referred to in 
this paragraph shall not apply to a company 
that becomes a bank holding company as a 
result of the enactment of the Deposit In
surance Reform and Competitive Enhance
ment Act and that acquired an institution 
between the __ day of __ , 19_, and 
the effective date of such Act which became 
a bank by virtue of the amendment to sec
tion 2<c> of this Act contained in the Depos
it Insurance Reform and Competitive En
hancement Act. A company that controlled 
an institution on the __ day of __ , 
19 __ , which became a bank by virtue of 
the amendment to section 2<c> of this Act 
contained in the Deposit Insurance Reform 
and Competitive Enhancement Act may 
continue to own and control such institution 
and engage in any activity that it would 
have been permitted to engage in on the 
_ day of _ __ , 19_ , under this Act, if 
not later than 3 years after the date of en
actment of the Deposit Insurance Reform 
and Competitive Enhancement Act, (i) the 
controlling company acquires one insured 
institution under the provisions of section 
408Cm> of the National Housing Act for each 
company controlled by it that became a 
bank, or <ii> converts each such company to 
an insured institution, and continues to op
erate the acquired or converted institution 
as an insured institution. For the purpose of 
the preceding sentence (I) the term 'insured 
institution' has the same meaning as in sec
tion 408 of the National Housing Act, and 
(II) the Board after written notification 
from the Federal Home Loan Bank Board of 
a failure to comply with such sentence may 
issue orders requiring divestiture in cases of 
noncompliance.". 

<d> Paragraph (8) of section 4(c) of the 
Bank Holding Company Act of 1956 <12 
U.S.C. 1843Cc)}, excluding subparagraph <E> 
as added by section 407, is amended to read 
as follows: 

"C8><A> in accordance with the limitations 
and requirements contained in subpara
graphs <B> and <C> of this paragraph or 
shares of any company the activities of 
which consist of activities that the Board 
has determined (by order or regulation> to 
be <D closely related to banking or manag
ing or controlling banks; (ii) of a financial 
nature and designed to enable bank holding 
companies to adjust to technological innova
tions in the provision of banking or bank
ing-related services; or <iii> of a financial 
nature and substantially identical to prod
ucts or services offered by nonbanking con
cerns which are competitive with products 
or services provided by banks. 

"(B)(i) No bank holding company shall 
engage in any activity authorized under this 
paragraph either de novo or by an acquisi
tion in whole or in part of a going concern, 
unless the Board has been given 60 days 
prior written notice of such proposal and, 
within such period, the Board has not 
issued an order (I) disapproving the propos
al, or (II) suspending the time period in ac
cordance with clause (iii) below. 

" (ii) An acquisition may be made prior to 
the expiration of the disapproval period if 
the Board issues a written notice of its 
intent not to disapprove the action. The 
Board may provide for no notice under this 
paragraph or notice for a shorter period of 
time with respect to particular activities. No 
notice under this paragraph is required in 
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the event a bank holding company estab
lishes de novo an office to engage in any ac
tivity previously authorized for such a bank 
holding company under this paragraph or 
changes the location of an office engaged in 
such activity. 

"<iii) The notice submitted to the Board 
shall contain such information as the Board 
shall prescribe by regulation or by specific 
request in connection with a particular 
notice. The Board may only require such in
formation as may be relevant to the nature 
and scope of the proposed activity and to 
the Board's evaluation of the criteria pro
vided for in clause <iv>. In the event the 
Board requires additional relevant informa
tion beyond that provided in the notice sub
mitted pursuant to this paragraph, the 
Board may by order suspend the time 
period provided in clause {i) until it has re
ceived such additional relevant information, 
and the activity that is the subject of the 
notice may be commenced within 30 days of 
the date of such receipt unless the Board 
issues a disapproval order as provided in 
clause Ci>. Such a suspension order is re
viewable under section 9 of this Act. 

"(iv> In determining whether to disap
prove a notice under this paragraph, the 
Board shall consider whether the perform
ance of the activity described in such notice 
by a bank holding company or subsidiary 
thereof can reasonably be expected to 
produce benefits to the public, such as 
greater convenience, increased competition, 
or gains in efficiency, that outweigh possi
ble adverse effects, such as undue concen
tration of resources, decreased or unfair 
competition, conflicts of interests, or un
sound banking practices. The Board shall 
also consider the managerial resources of 
the companies involved; and the adequacy 
of their financial resources, including their 
capital, giving consideration to the financial 
resources and capital of others engaged in 
similar activities. In orders and regulations 
under this paragraph, the Board may differ
entiate between activities commenced de 
novo and activities commenced by the acqui
sition, in whole or in part, of the going con
cern. 

"Cv> The Board shall by order set forth 
the reasons for any disapproval or determi
nation not to disapprove a notice under this 
paragraph. 

"(vi) The Board shall, within 180 days of 
enactment of the Deposit Insurance Reform 
and Competitive Enhancement Act and 
from time to time thereafter, promulgate 
regulations under this paragraph designat
ing particular activities that are closely re
lated to banking. A bank holding company 
may petition the Board to determine by reg
ulation that a particular activity is closely 
related to banking. The Board may by regu
lation prescribe limitations on the conduct 
of any activity or activities authorized under 
paragraphs <8> and 05> of this subsection 
consistent with the criteria in clause <iv> 
hereof and with safe and sound financial 
practices. In administering this paragraph, 
the Board shall promote competition be
tween bank holding companies and all other 
companies engaged in activities closely re
lated to banking. 

"<vii> The regulation required under 
clause <vi> of this paragraph shall include 
any activity determined by the Board by 
regulation prior to the date of enactment of 
the Deposit Insurance Reform and Competi
tive Enhancement Act to be so closely relat
ed to banking or managing or controlling 
banks as to be a proper incident thereto. 
The Board shall not authorize any activity, 

other than an activity authorized by the 
preceding sentence, expressly prohibited or 
limited by any other provision of this para
graph. 

" CC> For purposes of this paragraph, it is 
not closely related to banking or managing 
or controlling banks for a bank holding 
company or any subsidiary or affiliate 
thereof to provide insurance as a principal, 
agent, or broker except {i) where the insur
ance is limited to assuring repayment of the 
outstanding balance due on a specific exten
sion of credit by a bank holding company or 
its subsidiary in the event of the death, dis
ability, or involuntary unemployment of the 
debtor; <ii> in the case of a finance company 
which is a subsidiary of a bank holding com
pany, where the insurance is also limited to 
assuring repayment of the outstanding bal
ance on an extension of credit in the event 
of loss or damage to any property used as 
collateral on such extension of credit and 
such extension of credit is not more than an 
amount equal to $10,000 <$25,000 in the case 
of an extension of credit which is made to 
finance the purchase of a residential manu
factured home and which is secured by such 
residential manufactured home> increased 
by the percentage increase in the Consumer 
Price Index for Urban Wage Earners and 
Clerical Workers published monthly by the 
Bureau of Labor Statistics for the period be
ginning on January 1, 1982, and ending on 
December 31 of the year preceding the year 
in which such extension of credit is made; 
<iii> any insurance agency activity in a place 
that <I> has a population not exceeding five 
thousand <as shown by the last preceding 
decennial census), or <ID the bank holding 
company, after notice and opportunity for a 
hearing, demonstrates has inadequate insur
ance agency facilities; <iv> any insurance 
agency activity which was engaged in by the 
bank holding company or any of its subsidi
aries on May 1, 1982, or which the Board ap
proved for such company or any of its sub
sidiaries on or before May 1, 1982, including 
<I> sales of insurance at new locations of the 
same bank holding company or the same 
subsidiary or subsidiaries with respect to 
which insurance was sold on May 1, 1982, or 
approved to be sold on or before May 1, 
1982, if such new locations are confined to 
the State in which the principal place of 
business of the bank holding company is lo
cated, any State or States immediately adja
cent to such State, and any State or States 
in which insurance activities were conducted 
by the bank holding company or any of its 
subsidiaries on May 1, 1982, or were ap
proved to be conducted by the bank holding 
company or any of its subsidiaries on or 
before May 1, 1982, and <ID sales of insur
ance coverages which may become available 
after May 1, 1982, so long as those coverages 
insure against the same types of risks as, or 
are otherwise functionally equivalent to, 
coverages sold on May 1, 1982, or approved 
to be sold on or before May 1, 1982 <for pur
poses of this subparagraph, activities en
gaged in or approved by the Board on May 
1, 1982, shall include activities carried on 
subsequent to that date as the result of an 
application to engage in such activities 
pending on May 1, 1982, and approved sub
sequent to that date or of the acquisition by 
such company pursuant to a binding written 
contract entered into on or before May 1, 
1982, of another company engaged in such 
activities at the time of the acquisition>; <v> 
any insurance activity where the activity is 
limited solely to supervising on behalf of in-
surance underwriters the activities of retail 
insurance agents who sell <I> fidelity insur-

ance and property and casualty insurance 
on the real and personal property used in 
the operations of the bank holding company 
or any of its subsidiaries, and <ID group in
surance that protects the employees of the 
bank holding company or any of its subsidi
aries; <vi> any insurance agency activity en
gaged in by a bank holding company, or any 
of its subsidiaries, which bank holding com
pany has total assets of $50,000,000 or less: 
Provided, however, That such a bank hold
ing company and its subsidiaries may not 
engage in the sale of life insurance or annu
ities except as provided in clause (i), (ii}, or 
<iii>; or <vii> where the activity is performed, 
or shares of the company involved are 
owned, directly or indirectly, by a bank 
holding company which is registered with 
the Board of Governors of the Federal Re
serve System and which, prior to January 1, 
1971, was engaged, directly or indirectly, in 
insurance agency activities as a consequence 
of approval by the Board prior to January 1, 
1971. 

"CD> In the event an application is filed 
under this paragraph in connection with an 
application by a bank holding company to 
acquire control of a bank in danger of clos
ing or its affiliated banks pursuant to sec
tion 3Cd><2> of this Act or section 13(0 of 
the Federal Deposit Insurance Act, the 
Board may dispense with the notice and 
hearing requirement of this paragraph and 
the Board may approve or deny the applica
tion under this paragraph without notice or 
hearing. Notwithstanding any other provi
sion of this Act, if the Board finds that an 
emergency exists which requires the Board 
to act immediately on any application under 
this subsection involving a thrift institution. 
and the primary Federal regulator of such 
institution concurs in such finding, the 
Board may dispense with the notice and 
hearing requirement of this subsection and 
the Board may approve or deny any such 
application without notice or hearing.". 

<e> Section 4(c) of the Bank Holding Com
pany Act of 1956 <12 U.S.C. 1843Cc)) is 
amended-

(!) by striking out the penultimate sen
tence thereof; 

(2) by striking out the period at the end of 
paragraph < 14) and inserting in lieu thereof 
"; and"; and 

(3) by inserting after paragraph (14) the 
following: 

"(15) shares of any depository institution 
securities affiliate engaged in activities in 
accordance with the limitations contained in 
this paragraph: 

"{i) No depository institution holding com
pany that establishes or acquires any depos
itory institution securities affiliate pursuant 
to this paragraph shall, after one year from 
the date on which any such depository insti
tution securities affiliate first engages in 
any of the activities authorized under sub
paragraph <iii> of this paragraph, permit 
any depository institution controlled by 
such depository institution holding compa
ny to engage, directly or through a subsidi
ary, in the United States in any of the ac
tivities authorized under such subparagraph 
(iii) of this paragraph or any of the follow
ing activities, which are authorized pursu
ant to paragraph Seventh of section 5136 of 
the Revised Statutes <12 U.S.C. 24>: dealing 
in and underwriting obligations of the 
United States, general obligations of any 
State of the United States or any political 
subdivision thereof and other obligations 
listed in paragraph Seventh of such section 
5136 and purchasing and selling securities as 
agent. For purposes of this paragraph, the 
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Board may, by regulation or order, deter
mine other securities or securities-related 
activities in which depository institutions 
may not engage. No rule, regulation or 
order of the Board, however, shall prohibit 
a depository institution from engaging in 
those securities or securities-related activi
ties that are necessary or incidental to the 
financing of such depository institution or 
the investment of its funds. In the event 
that a depository institution holding compa
ny terminates all of the activities specified 
in subparagraph (iii) of this paragraph of its 
depository institution securities affiliate, 
any depository institution subsidiary of 
such holding company may conduct, direct
ly or through a subsidiary, any securities or 
securities-related activities that it is author
ized by law to conduct. 

"(ii) Any depository institution securities 
affiliate may conduct any securities or secu
rities-related activity that a national bank
ing association is not prohibited from con
ducting. 

"(iii) In addition to the activities referred 
to in subparagraphs (i) and (ii) of this para
graph, such depository institution securities 
affiliate may-

"(I) deal in and underwrite all obligations 
issued or guaranteed by or on behalf of a 
State or any political subdivision thereof or 
any agency or instrumentality of either of 
the foregoing, except industrial develop
ment bonds as defined in section 103(b)(2) 
of the Internal Revenue Code of 1954, as 
amended: Provided, however, That deposito
ry institution securities affiliates may deal 
in and underwrite such industrial develop
ment bonds, the interest on which is exempt 
from Federal income tax under section 
103<a> of the Internal Revenue Code of 
1954, if (i) a State, territory, possession of 
the United States, or any political subdivi
sion of the foregoing, or the District of Co
lumbia pledges its full faith and credit for 
the payment of all principal and interest on 
such bonds or (ii) the issuer, or the State or 
local governmental unit on behalf of which 
the industrial development bonds were 
issued, is considered the sole owner, for Fed
eral income tax purposes, of the facility 
with respect to which financing is to be pro
vided from the proceeds of such industrial 
development bonds; 

"<II> organize, sponsor, operate, and con
trol an investment company, as such term is 
defined in section 3 of the Investment Com
pany Act of 1940; underwrite, deal in, sell, 
and distribute, as principal or agent or both, 
the securities of such an investment compa
ny; and render investment advice to an in
vestment company other than a closed-end 
investment company; 

"(Ill) deal in and underwrite promissory 
notes secured by real estate mortgages or 
credit obligations secured by real or person
al property manufactured housing and par
ticipation interests in such notes and credit 
obligations or mortgage related payment 
bonds secured by such notes or participation 
interests. For purposes of this subpara
graph, a mortgage related payment bond 
means an obligation <which may be with or 
without recourse to the issuer thereof) 
which, by its terms, provides for payments 
of principal in relation to payments, or rea
sonable projections of payments, on notes 
meeting the above requirements or partici
pation interests therein which are pledged 
as security for such obligation and which 
are rated in one of the four highest rating 
categories by at least one nationally recog
nized statistical rating organization; and 

"<IV> underwrite, deal in, sell, and distrib
ute, as principal or agent or both, commer
cial paper issued by any entity. 

"(iv> A bank holding company seeking to 
acquire shares of a depository institution se
curities affiliate or engage directly in securi
ties or securities-related activities pursuant 
to this paragraph shall comply with the 
notice and other requirements of paragraph 
(8)(B) of this subsection.". 

(f) Section 2 of the Bank Service Corpora
tion Act <12 U.S.C. 1862) is amended-

(!) by inserting "(a)" after "Sec. 2."; and 
<2> by adding at the end thereof the fol

lowing: 
"(b) An insured bank with total assets not 

to exceed $250,000,000 or, in the case of a 
bank subsidiary of a bank holding company, 
a bank holding company with total assets 
not to exceed $250,000,000 is authorized, 
notwithstanding any other provision of law, 
to invest, to the same extent that an insured 
institution, as defined in section 408 of the 
National Housing Act, is authorized to make 
such an investment, in a service corporation 
which engages in the activities permitted 
for service corporations under section 
5<c><4><B> of the Home Owners' Loan Act of 
1933.". 

(g) Section 5(c) of the Bank Holding Com
pany Act <12 U.S.C. 1844<c» is amended to 
read as follows: 

"<c><D The Board from time to time may 
require reports under oath, in such scope 
and detail as it may determine, of a bank 
holding company and each subsidiary there
of to keep the Board informed as to wheth
er such companies are complying with the 
provisions of this Act and regulations and 
orders issued thereunder. 

"(2) Except where the Board determines 
that a lesser reporting requirement is appro
priate, the Board shall accept in fulfillment 
of the reporting requirements established 
by this subsection for nonbank subsidiaries 
separate reports consisting of <A> for com
panies subject to the reporting require
ments of section 17 of the Securities Ex
change Act of 1934 <15 U.S.C. 78q), the same 
information required to be submitted to the 
Securities and Exchange Commission under 
such section <and the rules and regulations 
thereunder) at the same time such informa
tion is so submitted; and CB> for all other 
companies, the same information as would 
be required to be submitted under section 13 
of the Securities Exchange Act of 1934 <15 
U.S.C. 78m) <and the rules and regulations 
thereunder) by companies subject to the re
porting requirements of such Act, that are 
engaged in the same or similar lines of busi
ness, not more frequently than quarterly. In 
particular circumstances, the Board may re
quire additional information in order to ful
fill its responsibilities under this Act. 

"(3) The Board may make examinations 
of each bank holding company and each 
subsidiary thereof, the cost of which may be 
assessed against, and paid by, such holding 
company. The Board shall, however, insofar 
as possible, minimize the scope and frequen
cy of examinations of nonbank subsidiaries 
of a bank holding company by utilizing, 
where feasible, reports of applicable regula
tory agencies or other bodies public or pri
vate, and by directing, to the extent feasi
ble, the focus of such examinations to the 
activities or financial condition of such non
bank subsidiaries that may have a material
ly adverse effect on the safety and sound
ness or financial condition of a subsidiary 
bank of the bank holding company.". 

<h> Section 7 of the Bank Holding Compa
ny Act of 1956 is amended by inserting 

before the period at the end thereof the fol
lowing: ", except that < 1) no State may pro
hibit the affiliation of a national banking 
association with a company engaged only in 
one or more of the activities described in 
paragraphs (8), <15), and <16) of section 4<c> 
of this Act, and <2> a State chartered bank 
subsidiary of a bank holding company may 
not engage in activities or make investments 
outside the State where it is chartered 
unless those activities are permitted under 
section 4<c> of this Act". 

(i) Section 9 of the Bank Holding Compa
ny Act of 1956 <12 U.S.C. 1848) is amended 
to read as follows: 

"JUDICIAL REVIEW 

"SEc. 9. <a> Except as provided in subsec
tion <b> of this section, any party aggrieved 
by an order of the Board under this Act 
may obtain a review of such order in the 
United States Court of Appeals within any 
circuit where such party has its principal 
place of business, or in the Court of Appeals 
in the District of Columbia, by filing in the 
court, within 30 days after the entry of the 
Board's order, a petition praying that the 
order of the Board be set aside. A copy of 
such petition shall be forthwith transmitted 
to the Board by the clerk of the court, and 
thereupon the Board shall file in the court 
the record made before the Board, as pro
vided in section 2112 of title 28, United 
States Code. 

"(b) A Board order under section 4(c)(8) 
or section 4(c)(15) of this Act shall be sub
ject to judicial review solely with respect to 
the Board's finding on whether the pro
posed activity is permissible for a bank hold
ing company under those sections and with 
respect to any Board finding regarding 
unfair competition. 

"(c) Upon the filing of a petition for judi
cial review, the court shall have jurisdiction 
to modify the order of the Board and to re
quire the Board to take such action with 
regard to the matter under review as the 
court deems proper, except that in any peti
tion for review of a Board order not to dis
approve a notice under section 4<c><8> or 
section 4(c)(15) of this Act, the court shall 
not be authorized to stay the effectiveness 
of the Board's order, or to prevent consum
mation of the proposal, pending judicial 
review. 

"(d) The court may assess against any 
person that petitions for judicial review 
under this section of a Board order under 
section 4<c><8> or section 4(c)(15) of this Act 
reasonable attorney's fees or other costs of 
litigation incurred in connection with such 
petition for judicial review by any other 
party to the action, if the court finds such 
petition for judicial review to be nonmeri
torious. 

"(e) The findings of the Board as to the 
facts, if supported by substantial evidence, 
shall be conclusive, except that the Board's 
findings <by order or regulation> under sec
tion 4<c><B> or section 4(c)(15) of this Act re
garding the permissibility of an activity or 
regarding unfair competition shall not be 
overturned unless demonstrated to be plain
ly in error and at variance with the facts.". 

(j) Section 3 of the Bank Holding Compa- . 
ny Act of 1956 < 12 U.S.C. 1842> is amended 
by adding at the end thereof the following: 

"(f) Notwithstanding any other provision 
of this Act, a savings bank, as defined in sec
tion 3(g) of the Federal Deposit Insurance 
Act, which is chartered under State law as a 
savings bank on or before October 15, 1982, 
and which is or becomes a subsidiary of a 
bank holding company may engage, directly 
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or through an affiliate, in any activity 
which it is permitted to conduct as a State
chartered savings bank, pursuant to express, 
incidental, or implied powers under State 
statute or regulation or under judicial inter
pretation of State law. The activities con
ducted pursuant to the preceding sentence 
shall be terminated within two years unless 
extended by the Board, by order or regula
tion, or if the savings bank merges or con
solidates with or acquires the assets and as
sumes the liabilities of any insured bank, 
other than another savings bank or an in
sured bank with total assets of less than 30 
percent of the savings bank's total assets.". 

<k> Section 3(e) of the Bank Holding Com
pany Act of 1956 <12 U.S.C. 1842<e» is 
amended by inserting before the period at 
the end thereof the following: "or to any de
pository institution the deposits, accounts, 
or obligations of which are insured or guar
anteed under State law". 

AMENDMENTS TO THE FEDERAL RESERVE ACT 
SEc. 605. <a> The Federal Reserve Act is 

amended by inserting after section 23A the 
following: 

"SEC. 23B. RESTRICTIONS ON TRANSACTIONS 
WITH AFFILIATES.-(a) A member bank and 
its subsidiaries may engage in any of the fol
lowing transactions, only on terms and 
under circumstances, including credit stand
ards, that are substantially the same as, or 
at least as favorable to such bank or its sub
sidiary as those prevailing at the time for 
comparable transactions with or involving 
other nonaffiliated companies or, in the ab
sence of comparable transactions, those 
terms and circumstances that in good faith 
would be offered to, or would apply to non
affiliated companies-

"(1) any covered transaction, as defined in 
section 23A, with an affiliate; 

"{ 2) the sale of securities or other assets, 
including assets subject to an agreement to 
repurchase, to an affiliate; 

"(3) the payment of money or the furnish
ing of services to an affiliate, under con
tract, a lease, or otherwise; 

"(4) any transaction in which an affiliate 
acts as an agent or broker or receives a fee 
for its services to the bank or any other 
person; or 

"(5) any transaction or series of transac
tions with a third party <A> if an affiliate 
has a financial interest in the third party, 
or <B> if an affiliate is a participant in such 
transaction or series of transactions. 
For the purposes of this subsection, any 
transaction by a member bank with any 
person shall be deemed to be a transaction 
with an affiliate of such bank to the extent 
that the proceeds of the transaction are 
used for the benefit of, or transferred to, 
such affiliate. 

"(b) A member bank and the affiliates of 
such bank shall not publish any advertise
ment or enter into any agreement stating or 
suggesting that the bank shall in any way 
be responsible for the obligations of its af
filiates. A member bank and its affiliates 
may use similar names, except that a 
member and its depository institution secu
rities affiliate may not use similar names. 

"(c) A member bank and any subsidiary of 
such bank-

"( 1) shall not purchase as fiduciary any 
securities or other assets from any affiliate 
unless such purchases are permitted under 
the instrument creating the fiduciary rela
tionship, by court order, or by law of the ju
risdiction under which the trust is ad.minis
tered; and 

"(2) whether acting as principal or fiduci
ary, shall not knowingly purchase or other-

wise acquire, during the existence of any un
derwriting or selling syndicate, any security 
a principal underwriter of which is an affili
ate of such bank; except that this prohibi
tion shall not apply where the purchase of 
such securities has been approved, prior to 
the time at which such securities are initial
ly offered for sale to the public, by a majori
ty of the directors of the bank who are not 
officers or employees of the bank or any af
filiate thereof. 
For the purpose of this paragraph, the term 
'security' means a 'security' as defined in 
section 3(a)(l0) of the Securities Exchange 
Act of 1934 <15 U.S.C. 78c(a){10)); and the 
term 'principal underwriter' means any un
derwriter who, in connection with a primary 
distribution of securities, <A> is in privity of 
contract with the issuer or an affiliated 
person of the issuer; <B> acting alone or in 
concert with one or more persons, initiates 
or directs the formation of an underwriting 
syndicate; or <C> is allowed a rate of gross 
commission, spread, or other profit greater 
than the rate allowed another underwriter 
participating in the distribution. 

"(d) For the purpose of this section-
"(1) the term 'affiliate' means an 'affiliate' 

as defined in section 23A of this Act <12 
U.S.C. 37lc) excluding a bank; and 

"(2) the terms 'bank', 'subsidiary', 
'person', and 'security' (other than security 
as used in subsection Cc)) have the same 
meaning given to them in section 23A of 
this Act <12 U.S.C. 37lc>. 

"(e) The Board may prescribe rules and 
regulations to administer and carry out the 
purposes of this section, including rules or 
regulations to ( 1) further define terms used 
in this section; (2) exempt transactions or 
relationships from the requirements of this 
section; or (3) exclude from the definition of 
'affiliate' in this section any subsidiary of a 
bank holding company, if the Board finds 
such exemptions or exclusions to be in the 
public interest and consistent with purposes 
of this section.". 

Cb> Section 23A<b><7> of the Federal Re
serve Act <12 U.S.C. 371c(b)(7)) is amend
ed-

( 1) by striking out "or" at the end of sub
paragraph <D >; 

(2) by inserting "or" at the end of sub
paragraph <E>; and 

<3> by adding at the end thereof the fol
lowing: 

"CF> a debit in favor of an affiliate against 
an account in excess of finally collected 
funds credited to such account, unless-

"(i) such debit is the result of computer or 
other systemic error or inadvertence, mis
take, or unanticipated delivery of book
entry government securities, beyond the 
control of the affiliate and the depository 
institution; 

"(ii) the bank is a depository institution, 
as defined in section 19(b) and an affiliate 
of a company defined as a bank holding 
company within the meaning of section 2 of 
the Bank Holding Company Act of 1956 < 12 
U.S.C. 1841); or 

"{iii) the depository institution, other 
than a bank, is a depository institution, as 
defined in section 19(b), and a subsidiary of 
a company defined as a savings and loan 
holding company within the meaning of sec
tion 408<a><l><D> of the National Housing 
Act <12 U.S.C. l 730{a){l)(D)), other than a 
company engaged in activities not permissi
ble for a multiple savings and loan holding 
company under section 408<c> of the Nation
al Housing Act <12 U.S.C. 1730a<c»;". 

<c> Section 18{j)) of the Federal Deposit 
Insurance Act <12 U.S.C. 1828(j)) is hereby 
amended-

(1) by inserting "and section 23B" after 
"section 23A" at each place it appears in 
paragraph < 1 >; and 

(2) by inserting ", 23B," after "23A" in 
paragraph <3><A>. 

SECURITIES AFFILIATIONS OF NONMEMBER 
INSURED BANKS 

SEC. 606. Section 18(j) of the Federal De
posit Insurance Act <12 U.S.C. 1828{j)) is 
amended-

(1) by redesignating paragraphs <3> and 
<4> as paragraphs <4> and (5), respectively 
and by inserting after paragraph (2) the fol: 
lowing new paragraph: 

"(3){A) The provisions of section 20 of the 
Banking Act of 1933 <12 U.S.C. 377), relating 
to affiliations between member banks and 
organizations engaged principally in certain 
securities activities, and the provisions of 
section 32 of the Banking Act of 1933 (12 
U.S.C. 78), relating to certain officer, direc
tor or employee relationships involving a 
member bank and a person or organization 
primarily engaged in certain securities ac
tivities, shall be applicable to every insured 
nonmember bank in the same manner and 
to the same extent as if such insured non
member bank were a member bank. 

"<B> This paragraph does not prohibit the 
continuation of such an affiliation or rela
tionship which commenced prior to the __ 
day of ---· 19_ , or the establishment of 
such an officer, director, or employee rela
tionship in connection with any affiliation 
established before the __ day of ---· 
19_ . 

"CC> An affiliation or officer, director or 
employee relationship that becomes unlaw
ful as a result of the enactment of this para
graph may continue for a period of two 
years after the date of enactment of this 
paragraph. 

" (D) The provisions of this paragraph 
shall not apply to any foreign bank, as de
fined in section l<b){7) of the International 
Banking Act of 1978, solely because it has 
an insured branch in the United States, 
except that the provisions of section 32 of 
the Banking Act of 1933 shall apply to an 
insured branch as if it were an insured bank. 

"CE> This paragraph shall not prohibit <D 
the continuation of any affiliation or rela
tionship with a nonmember bank that is 
controlled by a company that is not a bank 
holding company under the Bank Holding 
Company Act of 1956 but that controlled an 
institution on the __ day of ---· 19_, 
that became a bank by virtue of the amend
ment to section 2<c> of the Bank Holding 
Company Act of 1956 but that controlled an 
institution on the --- day of ---. 19--, 
that became a bank by virtue of the amend
ment to section 2(c) of the Bank Holding 
Company Act of 1956 contained in the De
posit Insurance Reform and Competitive 
Enhancement Act, or (ii) the establishment 
of such an officer, director, or employee re
lationship in connection with any such af
filiation."; and 

(2) by inserting after the words in the first 
sentence of paragraph <4><A>. as so redesig
nated under paragraph < 1) of this section, 
"or any lawful regulation issued pursuant 
thereto," the following words: "or any provi
sion of section 20 of the Banking Act of 
1933, as amended,". 

AMENDMENTS TO THE NATIONAL HOUSING ACT 

SEc. 607. <a> Section 408<a><l> of the Na
tional Housing Act <12 U.S.C. 1730a(a){l)) is 
amended-
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(1) by striking out "and" at the end of 

subparagraph <I>; 
<2> by striking out the period at the end of 

subparagraph (J) and inserting in lieu 
thereof a semicolon; and 

(3) by adding at the end thereof the fol
lowing: 

"CK> 'depository institution securities af
filiate' means any corporation that (i) is en
gaged in the United States in one or more of 
the activities set forth in section 4<c>Cl5><iiD 
of the Bank Holding Company Act of 1956 
<12 U.S.C. 1843(c)Cl5)(iii)), and <ii> is a 
broker or dealer within the meaning of 
paragraph (4) or <5> of section 3Ca> of the 
Securities Exchange Act of 1934 <15 U.S.C. 
78c(a)), or an investment adviser within the 
meaning of section 202< 11 > of the Invest
ment Advisers Act of 1940 <15 U.S.C. 80b-
2< 11». For purposes of this title, a corpora
tion engaged in any such activities shall be 
deemed to be a depository institution securi
ties affiliate only so long as it is owned or 
controlled by a savings and loan holding 
company.". 

Cb> Section 408Cc> of the National Housing 
Act <12 U.S.C. 1730a(c)) is amended to read 
as follows: 

"(c)(l) Except as otherwise provided in 
this subsection, no savings and loan holding 
company <except a unitary savings and loan 
holding company that acquires an insured 
institution pursuant to subsection <m> of 
this section> or subsidiary thereof which is 
not an insured institution shall-

"<A> for or on behalf of such subsidiary in
sured institution, engage in any activity or 
render any service for the purposes or with 
the effect of evading law or regulation ap
plicable to such insured institution; or 

"CB) commence or continue, after two 
years from the date as of which it becomes a 
savings and loan holding company, any busi
ness activity other than those specified in 
paragraph <2> of this subsection, except 
that such two-year period shall not apply to 
any company that acquires an insured insti-
tution between the __ day of ___ , 
19 __ , and the effective date of the Deposit 
Insurance Reform and Competitive En
hancement Act. Any company that con
trolled an insured institution prior to the 
__ day of ___ , 19 __ , may engage in 
any activity in which it was lawfully en
gaged, directly or through a subsidiary, on 
the __ day of ___ , 19 __ . The au-
thority conferred by the preceding sentence 
shall terminate at such time, after the date 
of enactment of the Deposit Insurance 
Reform and Competitive Enhancement Act, 
as (i) a covered savings and loan holding 
company acquires control of a bank, (ii) the 
subsidiary insured institution of a covered 
savings and loan holding company fails to 
qualify as a domestic building and loan asso
ciation under section 7701Ca>Cl9) of the In
ternal Revenue Code of 1954, or <iii> a cov
ered savings and loan holding company en
gages in any activity of a financial nature 
not authorized pursuant to paragraph <2> 
for savings and loan holding companies 
<except for the acquisition of a bank), in 
which it was not engaged on the __ day 
of ___ , 19_. Any such activity may be 
terminated by the Corporation, after oppor
tunity for hearing, if it determines, having 
due regard for the purposes of this title, 
that such action is necessary to prevent con
flicts of interests, unsound practices, or in 
the public interest. 

"<2> The prohibitions of subparagraph 
<l><B> of this subsection shall not apply to 
the following business activities-

"CA> furnishing or performing manage
ment services for a subsidiary insured insti
tution; 

"CB> conducting an insurance agency or 
escrow business; 

"CC> holding or managing or liquidating 
assets owned or acquired from a subsidiary 
insured institution; 

"CD> holding or managing properties used 
or occupied by a subsidiary insured institu
tion; 

"CE> acting as trustee under deed of trust; 
"CF> acquiring shares of any bank or en

gaging in one or more of the following ac
tivities subject to the limitations, condi
tions, and requirements specified in para
graph <3> of this subsection: (i) activities de
termined by the Board of Governors of the 
Federal Reserve System Cby regulation> to 
be closely related to banking or managing or 
controlling banks under section 4<c><8> of 
the Bank Holding Company Act of 1956, 
except that the Corporation may Cby regula
tion> prohibit or limit any such activity for 
savings and loan holding companies; (ii) ac
tivities which multiple savings and loan 
holding companies are authorized <by regu
lation> to engage in directly; and <iii> engag
ing in the activities of a depository institu
tion securities affiliate in accordance with 
the terms under which such activity may be 
conducted pursuant to the provisions of 
paragraph <15> of section 4<c> of the Bank 
Holding Company Act of 1956 (12 U.S.C. 
1843Cc)), except that notwithstanding any 
other provision of this subparagraph, an ac
quisition involving the direct or indirect 
control of a bank by a savings and loan 
holding company <except an acquisition re
sulting from a transaction authorized under 
section 13<0 of the Federal Deposit Insur
ance Act> shall be subject to the restrictions 
of section 3(d) of the Bank Holding Compa
ny Act of 1956, as if any insured institution 
subsidiary of the savings and loan holding 
company were a bank and as if the savings 
and loan holding company were a bank 
holding company; and 

"CG) acquiring shares of any company 
which is an export trading company, as that 
term is defined in paragraph (14) of section 
4(c) of the Bank Holding Company Act of 
1956 02 U.S.C. 1843<c», and subject to all 
the requirements, conditions, and limita
tions of such paragraph <14> as if the ac
quiring or establishing savings and loan 
holding company were a bank holding com
pany within the meaning of that paragraph, 
except that any notice required to be given 
pursuant to that paragraph shall be given 
to the Corporation, which shall have the 
same authority with respect to such notice 
procedure for savings and loan holding com
panies as the Board of Governors of the 
Federal Reserve System has pursuant to 
such paragraph <14). 

"<3><A> No savings and loan holding com
pany shall engage, either de novo or by an 
acquisition, in whole or in part, of a going 
concern, in any activity authorized under 
paragraph C2><F> of this subsection unless 
the Corporation has been given 60 days' 
prior written notice of such proposal and, 
within such period, the Corporation has not 
issued an order disapproving the proposal or 
extending for up to an additional 30 days 
the period within which such a disapproval 
may be issued. 

"<B> An acquisition may be made prior to 
the expiration of the disapproval period if 
the Corporation issues a written notice of 
its intent not to disapprove the action. The 
Corporation may provide for no notice 
under this paragraph or notice for a shorter 

period of time with respect to particular ac
tivities. No notice under this paragraph is 
required in the event a savings and loan 
holding company establishes de novo an 
office to engage in any activity previously 
authorized for such savings and loan hold
ing company under this paragraph or 
changes the location of an office engaged in 
such activity. 

"CC> The notice submitted to the Corpora
tion shall contain such information as the 
Corporation shall prescribe by regulation 
for the notice or by specific request in con
nection with a particular notice. The Corpo
ration may only require such information as 
may be relevant to the nature and scope of 
the proposed activity and to the Corpora
tion's evaluation of the criteria provided for 
in subparagraph <D> hereof. In the event 
the Corporation requires additional relevant 
information beyond that provided in the 
notice submitted pursuant to this para
graph, the Corporation may by order sus
pend the time period provided in subpara
graph CA> of this paragraph until it has re
ceived such additional relevant information, 
and the activity that is the subject of the 
notice may be commenced within 30 days of 
the date of such receipt unless the Corpora
tion issues a disapproval order as provided 
in such subparagraph <A>. Such suspension 
order is reviewable under subsection Ck> of 
this section. 

"CD> In determining whether to disap
prove a notice under this paragraph, the 
Corporation shall consider whether the per
formance of the activity described in such 
notice by a savings and loan holding compa
ny or subsidiary thereof can reasonably be 
expected to produce benefits to the public, 
such as greater convenience, increased com
petition, or gains in efficiency, that out
weigh possible adverse effects, such as 
undue concentration of resources, decreased 
or unfair competition, conflicts of interests, 
or unsound financial practices. The Corpo
ration shall also consider the managerial re
sources of the companies involved; and the 
adequacy of their financial resources, in
cluding their capital, giving consideration to 
the financial resources and capital of others 
engaged in similar activities. In orders and 
regulations under this paragraph, the Cor
poration may differentiate between activi
ties commenced de novo and activities com
menced by the acquisition, in whole or in 
part of the going concern. 

"CE> The Corporation shall by order set 
forth the reasons for any disapproval or de
termination not to disapprove a notice 
under this paragraph. 

"CF> The Corporation may by regulation 
prescribe limitations on the conduct of any 
activity or activities authorized under para
graph <2><F> of this subsection other than 
limitations on activities conducted pursuant 
to clause (iii) thereof, consistent with the 
criteria in subparagraph <D> hereof and 
with safe and sound financial practices. 

"C4><A> Notwithstanding any other provi
sion of this subsection, any savings and loan 
holding company <including any subsidiary 
thereof which is not an insured institution> 
the sole insured institution subsidiary of 
which is a qualified thrift lender shall not 
be subject to the limitations and prohibi
tions of this subsection. Nothing in this 
paragraph shall exempt a bank holding 
company or its subsidiaries or affiliates 
from the provisions of the Bank Holding 
Company Act. 

"CB) Except as provided in subparagraph 
<C> of this paragraph, a qualified thrift 
lender is an institution that, as determined 
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by the Corporation, has an aggregate of not 
less than 60 per centum of its assets <includ
ing investments made by any subsidiary of 
such an institution> invested in-

"(i) cash, 
" (ii) obligations of the United States or of 

a State or political subdivision thereof, and 
stock or obligations of a corporation which 
is an instrumentality of the United States 
or of a State or political subdivision thereof, 

"(iii) liquid assets of the type required to 
be maintained pursuant to regulations 
issued by the Federal Home Loan Bank 
Board under section 5A of the Federal 
Home Loan Bank Act, 

"<iv> certificates of deposit in, or obliga
tions of, a corporation organized under a 
State law which specifically authorizes such 
corporation to insure the deposits or share 
accounts of member associations, 

"Cv> loans secured by a deposit or share of 
a member, 

" (vi) loans, equity positions, or securities 
related to domestic residential real proper
ty, manufactured housing, or real property 
used primarily for church purposes, includ
ing loans to facilitate the construction, im
provement or equipping of domestic residen
tial real property, manufactured housing, 
multifamily dwellings, property used pri
marily for church purposes, and shelter-pro
viding facilities as set forth in subdivision 
<viii> hereof, 

"(vii) loans secured by an interest in real 
property located within an urban renewal 
area to be developed for predominantly resi
dential use under an urban renewal plan ap
proved by the Secretary of Housing and 
Urban Development under part A or part B 
of title I of the Housing Act of 1949 or locat
ed within any area covered by a program eli
gible for assistance under section 103 of the 
Demonstration Cities and Metropolitan De
velopment Act of 1966 and loans made for 
the improvement of any such real property, 

"(viii> loans secured by an interest in edu
cational, health, or welfare institutions or 
facilities, including shelter-providing facili
ties for students, residents, and persons 
under care, employees, or members of the 
staff of such institutions or facilities, 

"(ix) loans made for the payment of ex
penses of college or university education or 
vocational training, 

"Cx> property acquired through the liqui
dation of defaulted loans described in 
clauses <vi>, <vii> or <viii>, and 

"(xi) property used by an institution in 
the conduct of its business, and 
does not thereafter fail to maintain such 
percentage of investment on an average 
basis in three out of every four quarters in 
two out of every three years. Investments in 
loans or extensions of credit to natural per
sons primarily for personal, family, or 
household purposes, whether directly, indi
rectly, or through the use of leases, and the 
dollar amount of the residential mortgage 
loans originated and sold within 90 days of 
origination shall be included for the pur
pose of determining compliance with this 
subparagraph, except that the total amount 
of assets which may be included pursuant to 
this sentence may not exceed 10 per centum 
of the institution's assets. 

"CC> For the 10-year period following the 
date of enactment of the Deposit Insurance 
Reform and Competitive Enhancement Act, 
a qualified thrift lender shall also include 
any insured institution which was chartered 
prior to October 15, 1982, as a savings bank 
under State law if the Corporation deter
mines that the institution does not decrease 
the percentage of its assets invested in in-

vestments described in clause (ii) below the 
percentage it held on such effective date, 
and increases such percentage of its assets 
by an amount at least equal to the following 
percentages of the difference between 60 
per centum and the percentage of its assets 
so invested on the date of enactment of this 
paragraph within the following time periods 
from the date of enactment of this para
graph: 

" (i} within 2Y2 years, 25 percent; 
"(ii) within 5 years, 50 percent; and 
" (iii) within 7 Y2 years, 75 percent. 
" (D) The Corporation may grant such 

temporary and limited exceptions from the 
60 percent of assets requirement set forth in 
subparagraph CB> as the Corporation deems 
necessary when the Corporation determines 
that extraordinary circumstances exist, 
such as when the effects of high interest 
rates or economic conditions reduce mort
gage demand to such a degree that an insuf
ficient opportunity exists for an insured in
stitution to meet such investment require
ments. 

"(E) Any insured institution that fails to 
maintain its status as a qualified thrift 
lender, as determined by the Corporation, 
may not thereafter be a qualified thrift 
lender for a period of 5 years. For good 
cause shown, the Corporation may allow 
any company that controls such an institu
tion, up to three years to comply with the 
investment and activities restrictions con
tained in this subsection. 

"CF> Notwithstanding any other provision 
of this section, any savings and loan holding 
company organized under the laws of a for
eign country as of June 1, 1984 <including 
any subsidiary thereof which is not an in
sured institution), which owns a single in
sured institution shall not be subject to the 
limitations and prohibitions of this subsec
tion with respect to the activities of such 
holding company conducted exclusively in a 
foreign country. 

" CG> The Corporation may issue such 
rules or regulations, and conduct such ex
aminations, as it determines to be necessary 
to carry out the provisions of this para
graph, and may enforce them with respect 
to any qualified thrift lender. With respect 
to a stock savings bank insured by the Fed
eral Deposit Insurance Corporation, the 
Corporation shall rely to the maximum 
extent possible on examinations conducted 
by that agency.". 

Cc> Section 408Ce) of the National Housing 
Act <12 U.S.C. 1730a(e)) is amended by strik
ing out clause (ii) of subparagraph (l)(B) 
and inserting in lieu thereof the following: 

" (ii) acquired in connection with a reorga
nization in which a person or group of per
sons exchange their shares of an insured in
stitution for shares of a newly formed hold
ing company and receive, after such reorga
nization, substantially the same proportion
al share interest in the holding company as 
they held in the insured institution, except 
for changes in shareholder interests result
ing from the exercise of dissenting share
holder rights under State or Federal law." . 

(d) Section 408<k> of the National Housing 
Act <12 U.S.C. 1730a(k)) is amended to read 
as follows: 

"(k) JUDICIAL REVIEW.-(1) Except as pro
vided in paragraph (2) of this section, any 
party aggrieved by an order of the Corpora
tion under this section may obtain a review 
of such order in the United States Court of 
Appeals within any circuit where such party 
has its principal place of business, or in the 
Court of Appeals in the District of Colum
bia, by filing in the court, within 30 days 

after the entry of the Corporation's order, a 
petition praying that the order of the Cor
poration be set aside. A copy of such peti
tion shall be forthwith transmitted to the 
Corporation by the clerk of the court, and 
thereupon the Corporation shall file in the 
court the record made before the Corpora
tion, as provided in section 2112 of title 28, 
United States Code. 

"(2) An order under subsection Cc)(2) shall 
be subject to judicial review solely with re
spect to the Corporation's finding on wheth
er the proposed activity is permissible for a 
savings and loan holding company and with 
respect to any Corporation finding regard
ing unfair competition. 

"(3) Upon the filing of a petition for judi
cial review, the court shall have jurisdiction 
to modify the order of the Corporation and 
to require the Corporation to take such 
action with regard to the matter under 
review as the court deems proper, except 
that in any petition for review of an order 
not to disapprove a notice under subsection 
<c><2>. the court shall not be authorized to 
stay the effectiveness of the Corporation's 
order, or to prevent consummation of the 
proposal, pending judicial review. 

"(4) The court may assess against any 
person that petitions for judicial review 
under this section of a Corporation order 
under subsection (C)(2), reasonable attor
ney's fees or other costs of litigation in
curred in connection with such petition for 
judicial review by any other party to the 
action, if the court finds such petition for 
judicial review to be nonmeritorious. 

"(5) The findings of the Corporation as to 
the facts, if supported by substantial evi
dence, shall be conclusive, except that the 
Corporation's findings <by order or regula
tion> regarding the permissibility of an ac
tivity under subsection (c)(2) or regarding 
unfair competition shall not be overturned 
unless demonstrated to be plainly in error 
and at variance with the facts." . · 

<e> Section 408Ca><l><A> of the National 
Housing Act is amended by adding at the 
end thereof the following: "Notwithstand
ing any other provision of law, a savings 
bank, as defined in section 3(g) of the Fed
eral Deposit Insurance Act, upon applica
tion shall be deemed to be an ' insured insti
tution' for purposes of this section and sec
tion 408(0)(1), if the Corporation deter
mines that it is in compliance with section 
408(c)(4)(B). Any institution so notifying 
the Corporation that fails to maintain its 
status as a qualified thrift lender, as deter
mined by the Corporation, may not thereaf
ter be a qualified thrift lender for a period 
of five years.". 

AMENDMENT TO THE HOME OWNERS' LOAN ACT 
OF 1933 

SEc. 608. Section 5(b)(l) of the Home 
Owners' Loan Act of 1933 <12 U.S.C. 
1464(b)(l)) is amended-

( 1 > by striking out subparagraph <A> and 
inserting in lieu thereof the following: 

"(A) An association may raise capital in 
the form of such deposits, shares, or other 
accounts Call of which are referred to in this 
section as accounts> as are authorized by its 
charter or by regulations of the Board, and 
may issue such passbooks, certificates, or 
other evidence of accounts as are so author
ized."; and 

<2> by striking out the first sentence of 
subparagraph <B). 
AMENDMENTS TO THE FEDERAL HOME LOAN BANK 

ACT 

SEC. 609. <a> Section 5ACb)(l)(D) of the 
Federal Home Loan Bank Act <12 U.S.C. 
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1425a<b><l><D» is amended by striking out 
"solely to any of the obligations or other in
vestments enumerated in subparagraphs <A> 
through <C>" and inserting in lieu thereof 
"solely to any of the obligations or other in
vestments enumerated in subparagraphs <A> 
through <C>. <F>. and <G>". 

<b> Section 10 of the Federal Home Loan 
Bank Act 02 U.S.C. 1430> is amended by 
adding at the end thereof the following: 

" Ce> Except as the Board may prescribe, 
no member shall be eligible for advances 
unless such member meets the qualified 
thrift lender asset test cont ained in section 
408<c><4><B> of the National Housing Act.". 

LEASING AUTHORITY OF NATIONAL BANKS 
SEc. 610. Section 5136 of the Revised Stat

utes 02 U.S.C. 24> is amended by adding at 
the end thereof the following: 

"Tenth. To invest in tangible personal 
property, including, without limitation, ve
hicles, manufactured homes, machinery, 
equipment, or furniture, for rental or sale, 
but such investment may not exceed 10 per 
centum of t he assets of the association.". 

MUTUAL HOLDING COMPANY AMENDMENT 
SEC. 611. <a> Section 408 of the National 

Housing Act < 12 U.S.C. 1730a> is amended 
by adding at the end thereof the following: 

"Cp>O> Notwithstanding any other provi
sion of law, an insured institution operating 
in mutual form may reorganize so as to 
become a h olding company by-

"CA><D chartering an interim savings insti
tution, the stock of which is to be wholly 
owned by the mutual institution; and 

"(ii) transferring substantially all of its 
assets and liabilities, including all its in
sured liabilities, to the interim savings insti
tution. Persons having ownership rights in 
the mutual institution pursuant to section 
5Cb)0)(B) of the Home Owners' Loan Act of 
1933 or State law shall have the same own
ership rights with respect to the holding 
company; or 

"<B><D incorporating a mutual savings in
stitution holding company; 

"(ii) chartering an interim savings institu
tion, the stock of which is wholly owned by 
the corporation referred to in clause <D; and 

"<iii> merging the existing mutual institu
tion with the interim savings institution 
whereby substantially all of the assets and 
liabilities and all of the insured liabilities of 
the mutual institution are exchanged for 
the stock of the interim institution. 

"(2) A reorganization plan authorized 
under this paragraph must be approved by a 
majority of the board of directors of the 
mutual savings institution. In the case of an 
institution in which holders of accounts and 
obligors exercise voting rights, the plan of 
reorganization shall also be submitted for 
approval by a majority of such individuals 
at a meeting to be held at the call of the di
rectors in accordance with the procedures 
prescribed by the institution's charter and 
bylaws. 

"<3><A> An insured institution seeking to 
establish a holding company pursuant to 
this subsection shall provide the Federal 
Home Loan Bank Board with 60 days prior 
written notice. The notice shall contain 
such relevant information as the Board 
shall require by regulation or by specific re
quest in connection with any particular 
notice. 

"CB> Unless the Board within such 60-day 
notice period disapproves the proposed 
holding company formation, or extends for 
another 30 days the period during which 
such disapproval may issue, the insured in
stitution providing such notice may proceed 
with the transaction. 

"CC> The Board may disapprove any pro
posed holding company formation only if

"(i) such disapproval is necessary to pre
vent unsafe or unsound practices; 

" <ii> the financial or management re
sources of the insured institution involved 
warrant disapproval; or 

"<iii) the insured institution fails to fur
nish the information required under sub
paragraph <A>. 

"<D > In connection with the transaction 
described in paragraph < 1 >. an insured insti
tution may, subject to the approval of the 
Board, retain capital assets at the holding 
company level to the extent that such cap
ital exceeds adequate reserves as prescribed 
pursuant to section 403<b> or the compara
ble provisions of State or Federal law. 

"(4) A corporation organized as a holding 
company under this subsection may only

"< A> invest in the stock of an insured insti
tution; 

"<B> acquire a mutual institution through 
merger into an insured institution subsidi
ary or an interim savings institution subsidi
ary; 

"(C) merge with or acquire another hold
ing company one of whose subsidiaries is an 
insured institution, except that the result
ing holding company may only invest in 
assets and engage in activities authorized 
under this paragraph; 

"<D> invest in a corporation the capital 
stock of which is available for purchase by 
an insured institution by Federal law or by 
the law of such State where the subsidiary 
insured institution or institutions have their 
home office; and 

"<E> engage in the activities described in 
subsection <c><2>. 
Not later than two years following a merger 
or acquisition subject to subparagraph <C> 
of the preceding sentence, a holding compa
ny established pursuant to this subsection 
shall dispose of any assets or cease any ac
tivities the exercise of which is prohibited 
by such subparagraph. 

"(5) Unless the context otherwise re
quires, a holding company established pur
suant to this subsection shall be subject to 
the other requirements of this section re
garding regulation of holding companies.". 

<b> Section 3 of the Bank Holding Compa
ny Act of 1956 02 U.S.C. 1842) is amended 
by adding at the end thereof the following: 

"(g) Notwithstanding any other provision 
of law, a savings bank operating in mutual 
form may reorganize so as to form a holding 
company pursuant to the procedures speci
fied in paragraphs O> through <3> of section 
408(p) of the National Housing Act. A cor
poration organized as a holding company 
under this subsection shall be regulated on 
the same terms and be subject to the same 
limitations as a stock savings bank holding 
company.". 

MORTGAGE SECURITIES CORPORATIONS 
SEc. 612. Section 5<c><4> of the Homeown

ers' Loan Act of 1933 02 U.S.C. 1464<c><4» 
is amended by adding at the end thereof the 
following: 

"(E) MORTGAGE SECURITIES CORPORA
TIONS.-Investments in the capital, stock, 
obligations, or other securities of a trust or 
corporation, the entire capital stock of 
which is available for purchase only by Fed
eral associations and which engages solely 
in the business of issuing or servicing mort
gage related securities as described in sec
tion 4<c><l5><iiD<IID of the Bank Holding 
Company Act of 1956.". 

TITLE VII-BANKERS BANKS 
AMENDMENT TO SECTION 5136 OF THE REVISED 

STATUTES 
SEc. 701. The paragraph numbered "Sev

enth" of section 5136 of the Revised Stat
utes 02 U.S.C. 24 <Seventh)) is amended by 
striking out " Provided further, That" and 
all that follows through the end thereof and 
inserting in lieu thereof the following: "Pro
vided further, That notwithstanding any 
other provision of this paragraph, the asso
ciation may purchase for its own account 
shares of stock of a bank or a holding com
pany which owns or controls such a bank if 
< 1 > the stock of such bank or company is 
owned exclusively <except to the extent di
rectors' qualifying shares are required by 
law> by depository institutions, and (2) such 
bank or company and all subsidiaries there
of are engaged exclusively in providing serv
ices for depository institutions, their parent 
holding companies, subsidiaries thereof, and 
the officers, directors, and employees of 
each. In no event shall the total amount of 
stock held by the association in any bank or 
holding company described in the immedi
ately preceding proviso exceed at any time 
10 per centum of the association's capital 
stock and paid-in and unimpaired surplus 
and in no event shall the purchase of such 
stock result in an association's acquiring 
more than 5 per centum of any class of 
voting securities of such bank or company.". 

AMENDMENT TO SECTION 5169 OF THE REVISED 
STATUTES 

SEC. 702. Section 5169(b)(l) of the Revised 
Statutes 02 U.S.C. 27(b)(l)) is amended to 
read as follows: 

"(b)(l) The Comptroller of the Currency 
may also issue a certificate of authority to 
commence the business of banking pursuant 
to this section to a national banking associa
tion if <A> such association or its parent 
holding company is owned exclusively 
<except to the extent directors' qualifying 
shares are required by law> by depository in
stitutions, and <B> the association, its 
parent holding company, and all subsidiar
ies thereof are organized to engage exclu
sively in providing services for depository in
stitutions, their parent holding companies, 
subsidiaries thereof, and the officers, direc
tors, and employees of each.". 
AMENDMENTS TO THE DEPOSITORY INSTITUTION 

MANAGEMENT INTERLOCKS ACT 
SEc. 703. <a> Section 202<3> of the Deposi

tory Institution Management Interlocks Act 
02 U.S.C. 3201<3)) is amended-

O> by striking out "; or" after paragraph 
<C> and inserting in lieu thereof a period; 
and 

<2> by striking out paragraphs CD> and <E>. 
(b) Section 205(6) of the Depository Insti

tution Management Interlocks Act 02 
U.S.C. 3204(6)) is amended to read as fol
lows: 

"(6) A Federal Home Loan Bank or any 
bank or the parent holding company there
of organized specifically to serve depository 
institutions, their parent holding compa
nies, subsidiaries thereof, and the officers, 
directors, and employees of each.". 
AMENDMENTS TO THE BANK HOLDING COMPANY 

ACT OF 1956 

SEc. 704. <a> Section 2<c>O> of the Bank 
Holding Company Act of 1956 02 U.S.C. 
184I<c>O» is amended by inserting at the 
end of paragraph <l> the following: "The 
term 'bank' also includes a State chartered 
bank or a national banking association if (i) 
such bank or its parent holding company is 
owned exclusively <except to the extent di-
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rectors' qualifying shares are required by 
law> by depository institutions, and OD such 
bank, its parent holding company, and all 
subsidiaries thereof are organized to engage 
exclusively in providing services for deposi
tory institutions, their parent holding com
panies, subsidiaries thereof, and the offi
cers, directors, and employees of each.". 

Cb) Section 4Cc>04><F> of the Bank Hold
ing Company Act of 1956 02 U.S.C. 
1843(c)04)(F)) is amended-

0 > by striking the period after clause (i) 
and inserting in lieu thereof a semicolon; 

<2> by inserting "and" after clause <ii>; 
<3> by striking out clause <iii> and insert

ing in lieu thereof the following: 
"<iii> notwithstanding any other provision 

of law, the term 'bank holding company' 
shall include a bank if O> such bank or its 
parent holding company is owned primarily 
by depository institutions, and (2) such 
bank, its parent holding company, and all 
subsidiaries thereof are organized to engage 
exclusively <except as provided in this para
graph) in providing services for depository 
institutions, their parent holding compa
nies, subsidiaries thereof, and the officers, 
directors, and employees of each. No deposi
tory institution, owning stock in a bank or a 
holding company described in this clause 
which invests in an export trading company, 
shall extend credit to an export trading 
company in an amount exceeding at any one 
time 10 per centum of such depository insti
tution's capital and surplus."; and <4> by 
striking out clause <iv>. 

TITLE VIII-CREDIT UNION 
AMENDMENTS 

PERMANENT MERGER AND CONSERVATORSHIP 
AUTHORITY 

SEC. 801. Section 141Ca> of the Garn-St 
Germain Depository Institutions Act of 
1982 02 U.S.C. 1464 note> is amended-

O> by inserting "and" at the end of para
graph <6>; 

(2) by striking out "; and" at the end of 
paragraph (7) and inserting in lieu thereof a 
period; and 

<3> by striking out paragraph <8>. 
REDUCTION IN STATE COMMENT WAITING PERIOD 

SEc. 802. Section 206Ch>C2)(B} of the Fed
eral Credit Union Act 02 U.S.C. 
1786Ch)(2)(B)) is amended by striking out 
"ninety" and inserting in lieu thereof "30". 

IMPOSITION OF CONSERVATORSHIP 
SEC. 803. Section 206Ch><l> of the Federal 

Credit Union · Act 02 U.S.C. 1786Ch}(l)) is 
amended-

O> by striking out "or" at the end of sub
paragraph <A>; 

<2> by striking out the period at the end of 
subparagraph CB> and inserting in lieu 
thereof a semicolon; and 

<3> by adding at the end thereof the fol
lowing: 

"CC> there is a willful violation of a cease
and-desist order which has become final; or 

"CD) there is concealment of books, 
papers, records, or assets of the credit union 
or refusal to submit books, papers, records, 
or affairs of the credit union for inspection 
to any examiner or to any lawful agent of 
the Board.". 

AUTHORITY AS CONSERVATOR 
SEC. 804. Section 206Ch> of the Federal 

Credit Union Act 02 U.S.C. 1786Ch)) is 
amended-

0 > by redesignating paragraph C8 > as 
paragraph <9>; and 

(2) by inserting after paragraph <7> the 
following: 

"(8} The conservator shall have all the 
powers of the members, the directors, the 
officers, and the committees of the credit 
union and shall be authorized to operate 
the credit union in its own name or to con
serve its assets in the manner and to the 
extent authorized by the Board.". 

TECHNICAL AND CLARIFYING AMENDMENTS; 
REMOVAL AND PROHIBITION AUTHORITY 

SEc. 805. Section 206(g) of the Federal 
Credit Union Act 02 U.S.C. 1786(g)) is 
amended-

(1} in paragraph O>. by striking out "di
rector, officer, or committee member" each 
time it appears and inserting in lieu thereof 
"director, officer, committee member, or 
employee"; 

(2) in paragraph (2), by striking out "di
rector, officer, or committee member" the 
first two times it appears and inserting in 
lieu thereof "director, officer, committee 
member, or employee"; 

(3) in paragraph <2>. by striking out "any 
other person" the first time it appears and 
inserting in lieu thereof "any agent or other 
pP.rson"; and 

(4) in paragraph (2), by inserting "employ
ee, agent," before "or other person" the last 
time it appears. 

FAITHFUL PERFORMANCE 
SEC. 806. <a> Section 112 of the Federal 

Credit Union Act 02 U.S.C. l 761a) is 
amended by striking out the third sentence 
and inserting in lieu thereof the following: 
"The board shall elect from their number a 
financial officer who shall give adequate fi
delity coverage in accordance with section 
113(2) of this Act.". 

Cb> Section 113 of the Federal Credit 
Union Act 02 U.S.C. 1786lb) is amended by 
striking out paragraph (2) and inserting in 
lieu thereof the following: 

"(2} provide adequate fidelity coverage for 
officers and employees having custody of or 
handling funds according to regulations 
issued by the Board;". 

MEMBERSHIP OFFICERS 
SEC. 807. Section 1130> of the Federal 

Credit Union Act 02 U.S.C. 176lb0)) is 
amended by striking out "of the board of di
rectors" and inserting in lieu thereof "of the 
credit union". 

NONPARTICIPATION 
SEC. 808. Section 118 of the Federal Credit 

Union Act 02 U.S.C. 1764) is amended-
< 1 > by striking out "Subject to" in subsec

tion <a> and inserting in lieu thereof 
"Except as provided in"; and 

(2) by inserting "and enforce" after 
"adopt" in subsection (b). 

SECOND MORTGAGE AND HOME IMPROVEMENT 
LOANS 

SEC. 809. Section 107<5><A><ii> of the Fed
eral Credit Union Act 02 U.S.C. 
1757(5 )(A)( ii)) is amended by striking out 
"fifteen years" and all that follows and in
serting in lieu thereof "15 years or any 
longer term which the Board may allow;". 

PROPERTY ACQUISITION FLEXIBILITY 
SEC. 810. Section 120(i}(2} of the Federal 

Credit Union Act 02 U.S.C. 1766(i}(2)) is 
amended-

0) by inserting after " reimbursement," 
the following: "acquire and dispose of, by 
lease or purchase, real or personal property, 
without regard to the provisions of any 
other law applicable to executive or inde
pendent agencies of the United States,"; and 

(2) by inserting after "this Act" the fol
lowing: ", in accordance with the rules and 
regulations or policies established by the 
Board not inconsistent with this Act". 

CLARIFICATION OF IRA AUTHORITY 
SEc. 811. Section 107 of the Federal Credit 

Union Act 02 U.S.C. 1757) is amended-
O> by redesignating paragraph 06> as 

paragraph 07>; and 
<2> by inserting after paragraph 05> the 

following: 
"(16) to serve as a trustee or custodian of 

any trust or custodial arrangement created 
or organized in the United States or its ter
ritories or possessions forming part of a 
stock bonus, pension, or profit-sharing plan 
qualifying for specific tax treatment under 
section 40Hd> or 401Ck> of the Internal Rev
enue Code of 1954 or similar provision pur
suant to the laws of a United States terri
tory or possession, or to serve as a trustee or 
custodian of an individual retirement ac
count within the meaning of section 408Ca> 
of such Code or similar provision pursuant 
to the laws of a United States territory or 
possession, subject to the rules and regula
tions of the Board; and". 

TECHNICAL AMENDMENT 
SEc. 812. Section 107<7><E> of the Federal 

Credit Union Act 02 U.S.C. l 757<7><E» is 
amended by striking out "section 101 of the 
Government Corporation Control Act" and 
inserting in lieu thereof "section 9101(3) of 
title 31, United States Code,". 

PUBLIC FUNDS 
SEC. 813. Section 121 of the Federal Credit 

Union Act 02 U.S.C. 1767> is amended-
O> by inserting "(a)" after "SEC. 121."; and 
(2) by adding at the end thereof the fol

lowing: 
"(b) Any Federal credit union, upon the 

deposit with it of any funds by the Federal 
Government, an Indian tribe, or any State 
or local government or political subdivision 
thereof as otherwise authorized by this Act, 
is authorized to pledge any of its assets se
curing the payment of the funds so deposit
ed.". 

OWNERSHIP INTEREST 
SEc. 814. Section 107<6> of the Federal 

Credit Union Act 02 U.S.C. 1757(6)) is 
amended by inserting representing 
equity," after "payments". 

TITLE IX-CONSUMER LEASES 
SHORT TITLE 

SEC. 901. This title may be cited as the 
"Consumer Lease and Lease-Purchase 
Agreement Act". 

AMENDMENT TO THE CONSUMER CREDIT 
PROTECTION ACT 

SEC. 902. The Consumer Credit Protection 
Act is amended by adding at the end thereof 
the following new title: 

"TITLE X-CONSUMER LEASE AND 
LEASE-PURCHASE ACT 

"Chap. Sec. 
"I. General Provisions.............................. 101 
"2. Consumer Leases and Lease-Pur-

chase Agreements.............. ................. 111 
"3. Enforcement and Liability.................. 121 
"4. Miscellaneous....... ............................... 131 

"CHAPTER !-GENERAL PROVISIONS 
"Sec. 
"101. Short title. 
"102. Findings and declaration of purpose. 
"103. Definitions and rules of construction. 
"104. Exempted transactions. 
"105. Regulations. 

"CHAPTER 2-CoNSUMERLEAsEs AND LEAsE
PuRcHASE AGREEMENTS 

"Sec. 
"111. General requirements of disclosure. 
"112. Consumer lease disclosures. 
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"113. Consumer's liability at early termina

tion or at the end of the lease 
term. 

"114. Lease-purchase disclosures. 
"115. Renegotiations and extensions. 
"116. Consumer lease advertising. 
"117. Lease-purchase advertising. 

''CHAPTER 3-ENFORCEMENT AND LIABILITY 

"Sec. 
"121. Administrative enforcement. 
"122. Civil liability. 
"123. Defenses. 
"124. Liability of assignees. 
"125. Criminal liability. 

"CHAPTER 4-MISCELLANEOUS 

"Sec. 
"131. Relation to State laws. 
"132. Effect on governmental agencies. 
"133. Reports by Board and Attorney Gen

eral. 
"134. Effective date. 

"TITLE X-CONSUMER LEASE AND 
LEASE-PURCHASE ACT 

"CHAPTER I-GENERAL PROVISIONS 
"§ 101. Short title 

"This title may be cited as the 'Consumer 
Lease and Lease-Purchase Act'. 
"§ 102. Findings and declaration of purpose 

"(a) The Congress finds that the leasing 
of consumer goods continues to be a popular 
alternative to installment credit purchases. 
It is the purpose of this title to assure a 
more meaningful disclosure of the terms of 
leases of personal property for personal, 
family or household purposes, permitting 
the consumer to compare more readily the 
various lease terms available; to limit the 
potential balloon payment in consumer 
leases to a reasonable amount; and to assure 
accurate disclosures of lease terms in adver
tising. 

"(b) The Congress also finds that a signifi
cant number of consumers have begun to 
acquire ownership of personal property 
through lease-purchase agreements. These 
lease-purchase agreements have been of
fered without adequate cost disclosures. It is 
the purpose of this statute to assure mean
ingful disclosure of the terms of lease-pur
chase agreements; to make the consumer 
aware of the total cost of the agreement; to 
inform the consumer when ownership will 
transfer; and to assure accurate disclosures 
of lease-purchase terms in advertising. 
"§ 103. Definitions and rules of construction 

"(a) The following definitions apply to 
this title: 

"(l) 'Advertisement' means a commercial 
message in any medium that aids, promotes, 
or assists directly or indirectly a consumer 
lease or a lease-purchase agreement. 

"(2) 'Agricultural purposes' includes the 
production, harvest, exhibition, marketing, 
transportation, processing, and manufacture 
of agricultural products by a natural person 
who cultivates, plants, propagates, or nur
tures those agricultural products, including 
but not limited to the acquisition of farm
lands, real property with a farm residence, 
and personal property and services used pri
marily in farming. 

"(3) 'Board' refers to the Board of Gover
nors of the Federal Reserve System. 

"(4) 'Consumer' means a natural person 
who leases personal property under a con
sumer lease or rents personal property 
under a lease-purchase agreement. 

"(5) 'Consumer lease' means a contract in 
the form of a lease or bailment for the use 
of personal property, and the purchase of 
services incidental thereto, by a natural 

person primarily for personal, family, or 
household purposes, for a period exceeding 
four months, in which the total lease cost is 
not more than $25,000, whether or not the 
consumer has the option to purchase or oth
erwise become the owner of the property at 
the expiration of the lease. The term does 
not include any 'credit sale' as defined in 
title I. 

"(6) 'Consummation' means the time a 
consumer becomes contractually obligated 
on a consumer lease or lease-purchase 
agreement. 

"(7) 'Lessor' means a person who regularly 
provides the use of property through con
sumer leases or lease-purchase agreements 
and to whom the obligation is initially pay
able on the face of the lease or lease-pur
chase agreement. 

"(8) 'Personal property' means any prop
erty that is not real property under the laws 
of the State where it is located when it is 
made available for a consumer lease or a 
lease-purchase agreement. 

"(9) 'Lease-purchase agreement' means an 
agreement for the use of personal property 
by a natural person primarily for personal, 
family, or household purposes, for an initial 
period of four months or less <whether or 
not there is any obligation beyond the ini
tial period) that is automatically renewable 
with each payment and that permits the 
consumer to become the owner of the prop
erty. The term does not include any 'credit 
sale' as defined in title I. 

"OO> 'Residual value' means the wholesale 
or retail fair market value of the leased 
property at early termination or the end of 
the lease term in a consumer lease. 

"01> 'State' refers to any State, the Com
monwealth of Puerto Rico, the District of 
Columbia, and any territory or possession of 
the United States. 

"(b) Unless the context indicates other
wise, the term 'lease' means consumer lease, 
and the term 'agreement' means lease-pur
chase agreement. 

"(c) Any reference to any provisions of 
this title includes reference to the regula
tions of the Board under this title. 
"§ 104. Exempted transactions 

"This title does not apply to the following: 
"( 1) Consumer leases and lease-purchase 

agreements primarily for business, commer
cial, or agricultural purposes, or those made 
with government agencies or instrumental
ities or with organizations. 

"(2) A lease of a safe deposit box. 
"(3) A lease or bailment of personal prop

erty which is incidental to the lease of real 
property, and which provides that the con
sumer has no liability for the value of the 
property at scheduled expiration except for 
abnormal wear and tear and that the con
sumer has no option to purchase the leased 
property. 
"§ 105. Regulations 

"(a) The Board shall write regulations to 
carry out the purposes of this title, to pre
vent its circumvention, and to facilitate 
compliance with its requirements. The regu
lations may contain classifications and dif
ferentiations and may provide for adjust
ments and exceptions for any class of trans
action. 

"(b) The Board shall publish model disclo
sure forms and clauses to facilitate compli
ance with the disclosure requirements and 
to aid the consumer in understanding the 
transaction. In designing forms, the Board 
shall consider the use by lessors of data 
processing or similar automated equipment. 
Use of the models shall be optional. A lessor 

who properly uses the models shall be 
deemed to be in compliance with the disclo
sure requirements. 

"(c) Any regulation of the Board, or any 
amendment or interpretation thereof, that 
requires a disclosure different from the dis
closures previously required shall have an 
effective date of October 1 that follows the 
date of promulgation by at least six months. 
The Board may at its discretion lengthen 
that period of time to permit lessors to 
adjust their forms to accommodate new re
quirements. The Board may also shorten 
that period of time if it makes a specific 
finding that such action is necessary to 
comply with the findings of a court or to 
prevent unfair or deceptive practices. In any 
case, lessors may comply with any newly 
promulgated disclosure requirement prior to 
its effective date. 

"CHAPTER 2-CONSUMER LEASES AND 
LEASE-PURCHASE AGREEMENTS 

"§ 111. General requirements of disclosure 
"(a) The lessor shall disclose to the con

sumer the information required by this 
title. In a transaction involving more than 
one consumer, a lessor need disclose to only 
one of the consumers who are primarily ob
ligated. In a transaction involving more 
than one lessor, only one lessor need make 
the disclosures. 

"(b) The disclosures shall be made at or 
before consummation of the consumer lease 
or lease-purchase agreement. 

"(c) The disclosures shall be made clearly 
and conspicuously in writing, in a form that 
the consumer may keep. The disclosures re
quired under sections 112 and 114 shall be 
segregated from all other terms, data, or in
formation provided. 

"(d) Information required to be disclosed 
may be given in the form of estimates and 
identified as such when the lessor does not 
know the exact information. 

"(e) If a disclosure becomes inaccurate as 
the result of any act, occurrence, or agree
ment after delivery of the required disclo
sures, the resulting inaccuracy is not a viola
tion of this title. 
"§ 112. Consumer lease disclosures 

"For each consumer lease, the lessor shall 
disclose the following items, as applicable: 

"0) The total of initial payments required 
at or before consummation of the lease or 
delivery of the property, whichever is later. 

"<2> The number, amounts, and timing of 
scheduled payments. 

"(3) The total of scheduled payments. 
"(4) The total of amounts payable at the 

expiration of the lease <not including any 
difference between the anticipated residual 
value and the actual residual value>. 

"(5) The total lease cost, which is the sum 
of items (1), (3), and (4). 

"(6) The amount of any required security 
deposit. 

"(7) When the consumer buys required in
surance from or through the lessor, the 
total cost. When the consumer does not buy 
required insurance from or through the 
lessor, a statement that the consumer must 
buy insurance and that the cost is not in
cluded in the numerical disclosures. 

"(8) When any official fees and taxes are 
paid to or through the lessor, the total cost. 
When any official fees or taxes are not paid 
to or through the lessor, a statement that 
the consumer must pay official fees or taxes 
and that the amounts are not included in 
the numerical disclosures. 

"(9) Any dollar charge or percentage 
amount that may be imposed for a late pay-
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ment, other than a deferral or extension 
charge. 

"<10> A statement that the consumer may 
be liable for additional amounts if the lease 
is terminated early. 

"<11> When the consumer's liability is 
based on the residual value of the property, 
a statement that the consumer may have 
the property appraised at the consumer's 
expense by an independent third party 
agreed to by the consumer and lessor, and 
that the parties will be bound by the ap-
~~~ -

"( 12) When the consumer's liability at the 
end of the lease term is based on the antici
pated residual value of the property: 

"CA> The anticipated residual value of the 
property, marked as wholesale or retail; 

"(B) A brief statement of the consumer's 
potential liability at the end of the lease 
term; 

"(C) The product of three times the aver
age payment allocable to a month; and 

"<D> A statement that the consumer's li
ability will generally be limited to item 
Cl2)(C) unless the excess is a result of exces
sive use or unreasonable wear and use, or 
the lessor brings a successful court action 
proving that the estimate of the anticipated 
residual value was reasonable. 

"<13> A statement that the consumer may 
have other costs and that the consumer 
should refer to the appropriate lease docu
ment for information about nonpayment 
and default, wear and use standards, and 
maintenance responsibility. 
"§ 113. Consumer's liability at early termination 

or at the end of the lease term 
"(a) When the consumer's liability at the 

end of the lease term is based on the antici
pated residual value of the leased property, 
the anticipated residual value shall be a rea
sonable estimate of the actual residual value 
of the property at the end of the lease term. 
There shall be a rebuttable presumption 
that the anticipated residual value is unrea
sonable to the extent that it exceeds · the 
actual residual value at the end of the lease 
term by more than three times the average 
payment allocable to a month. The lessor 
shall not collect any amount in excess of 
three times the average payment allocable 
to a month unless the lessor brings a suc
cessful action in court providing that the es
timate was reasonable. If the lessor fails to 
rebut the presumption, the lessor must pay 
the costs of the action and the consumer's 
reasonable attorney's fees. 

"(b) The presumption in subsection <a> 
shall not apply to the extent that the excess 
of the anticipated residual value over the 
actual residual value is due to damage to the 
property beyond reasonable wear and use or 
to excessive use. The lessor may set reasona
ble standards for wear and use in the lease. 

"(c) Subsection <a> does not preclude the 
right of a willing consumer and lessor to 
make a mutually agreeable final adjustment 
with respect to the excess of three times the 
average payment allocable to a month, pro
vided the agreement is made after the end 
of the lease term. 

"(d) In the lease the lessor may specify 
penalties or other charges for delinquency, 
default, or early termination, if the 
amounts are reasonable in light of the an
ticipated or actual harm caused by the de
linquency, default, or early termination, the 
difficulties of proof of loss, and the incon
venience or nonfeasibility of otherwise ob
taining an adequate remedy. 

"Ce> When the consumer's liability is 
based on the residual value of the leased 
property, the consumer may obtain at the 

consumer's expense a professional appraisal 
of the property by an independent third 
party agreed to by both parties. This ap
praisal shall be binding on the parties. 
"§ 114. Lease-purchase disclosures 

"For each lease-purchase agreement, the 
lessor shall disclose the following items, as 
applicable: 

"( 1 > The number, amounts and timing of 
all payments necessary to acquire owner
ship of the property. 

"( 2) The total of payments necessary to 
acquire ownership of the property. 

"(3) A statement that the consumer will 
not own the property until the consumer 
has made the number of payments and the 
total of payments necessary to acquire own
ership. 

"(4) A statement that the total of pay
ments does not include other charges, such 
as late payment, default, pickup, and rein
statement fees, and that the consumer 
should see the contract for an explanation 
of these charges. 

"(5) A statement that the consumer is re
sponsible for the fair market value of the 
property if it is lost, stolen, damaged, or de
stroyed. 

"(6) A statement indicating whether the 
property is new or used, but a statement 
that indicates new property is used is not a 
violation of this title. 
"§ 115. Renegotiations and extensions 

"(a) A renegotiation occurs when an exist
ing consumer lease or lease-purchase agree
ment is satisfied and replaced by a new lease 
or agreement undertaken by the same lessor 
and consumer. A renegotiation is a new 
lease or agreement requiring new disclo
sures. However, events such as the following 
shall not be treated as renegotiations: 

"Cl) The addition or return of property in 
a multiple-item lease or agreement or the 
substitution of the leased property, if in 
either case the average payment allocable to 
a payment period is not changed by more 
than 25 per centum. 

"(2) A deferral or extension of one or 
more periodic payments, or portions of a 
periodic payment. 

"(3) A reduction in charges in the lease or 
agreement. 

"(4) A lease or agreement involving a 
court proceeding. 

"(5) Any other e\ent described in regula
tions prescribed by the Board. 

"(b) No disclosures are required for any 
extension of a consumer lease or a lease
purchase agreement. However, a lessor that 
extends or permits a consumer to extend a 
consumer lease for more than one month 
beyond the end of the lease term shall (for 
purposes of section 113) recalculate the an
ticipated residual value of the leased proper
ty to reflect the depreciation resulting from 
the extended term. 
"§ 116. Consumer lease advertising 

"(a) If an advertisement for a consumer 
lease states the amount of any payment or 
states that any or no initial payment is re
quired, the advertisement must also clearly 
and conspicuously state the following items, 
as applicable: 

"Cl) That the transaction advertised is a 
lease. 

"(2) The total of initial payments required 
at or before consummation of the lease or 
delivery of the property, whichever is later. 

"(3) That a security deposit is required. 
"(4) The number, amounts, and timing of 

scheduled payments. 
"(5) For a lease in which the consumer's 

liability at the end of the lease term is based 

on the anticipated residual value of the 
property. that an extra charge may be im
posed at the end of the lease term. 

"Cb> Any owner or personnel of any 
medium in which an advertisement appears 
or through which it is disseminated shall 
not be liable under this section. 

"§ 117. Lease-purchase advertising 
"(a) If an advertisement for a lease-pur

chase agreement refers to or states the 
amount of any payment or the right to ac
quire owners.hip, the advertisement must 
also clearly and conspicuously state the fol
lowing items, as applicable: 

"0) That the transaction advertised is a 
lease-purchase agreement. 

"(2) The total of payments necessary to 
acquire ownership. 

"(3) That the consumer acquires no own
ership rights if the total amount necessary 
to acquire ownership is not paid. 

"(b) Any owner or personnel of any 
medium in which an advertisement appears 
or through which it is disseminated shall 
not be liable under this section. 

"Cc> Subsection <a> does not apply to an 
advertisement which does not refer to or 
state the amount of any payment, and 
which is published in the yellow pages of a 
telephone directory or in any similar direc
tory of businesses. 

"CHAPTER 3-ENFORCEMENT AND 
LIABILITY 

"§ 121. Administrative enforcement 
"<a> Compliance with the requirements 

imposed by this title shall be enforced 
under-

"( 1 > section 8 of the Federal Deposit In
surance Act, in the case of-

"CA> national banks, by the Comptroller 
of the Currency; 

"C B> member banks of the Federal Re
serve System <other than national banks), 
by the Board; and 

"CC) banks insured by the Federal Deposit 
Insurance Corporation <other than mem
bers of the Federal Reserve System and 
Federal savings banks), by the Board of Di
rectors of the Federal Deposit Insurance 
Corporation; and 

"(2} section 5(d) of the Home Owners' 
Loan Act of 1933, section 407 of the Nation
al Housing Act, and sections 6(i) and 17 of 
the Federal Home Loan Bank Act, by the 
Federal Home Loan Bank Board <acting di
rectly or through the Federal Savings and 
Loan Insurance Corporation), in the case of 
any institution subject to any of those pro
visions; 

"(3) the Federal Credit Union Act, by the 
National Credit Union Administration with 
respect to any Federal credit union; and 

"(4) the Farm Credit Act of 1971, by the 
Farm Credit Administration with respect to 
any Federal land bank, Federal land bank 
association, Federal intermediate credit 
bank, or production credit association. 

"(b) For the purpose of the exercise by 
any agency referred to in subsection <a> of 
its powers under any Act referred to, a vio
lation of a requirement imposed by this title 
shall be deemed to be a violation of a re
quirement imposed under that Act. In addi
tion to its powers under any provision of law 
specifically referred to in subsection (a), 
each agency may exercise any other author
ity conferred on it by law in enforcing any 
requirement imposed under this title. 

"<c> Except to the extent that enforce
ment of the requirements imposed by this 
title is specifically committed to some other 
agency under subsection (a), the Federal 
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Trade Commission shall enforce the re
quirements. For the purpose of exercising 
its functions and powers under the Federal 
Trade Commission Act, a violation of any 
requirement imposed by this title shall be 
deemed a violation of a requirement im
posed under that Act. All of the functions 
and powers of the Federal Trade Commis
sion under the Federal Trade Commission 
Act are available to the Commission to en
force compliance by any person with the re
quirements imposed by this title, whether 
or not that person is engaged in commerce 
or meets any other jurisdictional tests in 
the Federal Trade Commission Act. 

"Cd) The authority of the Board to issue 
regulations under this title does not impair 
the authority of any other agency designat
ed in this section to make rules respecting 
its own procedures in enforcing compliance 
with requirements imposed by this title. 
"§ 122. Civil liability 

"Ca) Except as otherwise provided in this 
title, a lessor who fails to comply with a re
quirement of sections 111, 112, 113, 114, or 
115 with respect to a consumer is liable to 
the consumer in an amount equal to the 
sumof-

"Cl) actual damages sustained by the con
sumer as a result of the violation; 

"(2) in the case of an individual action re
lating to a consumer lease, 25 per centum of 
the total of scheduled payments under the 
lease, but not less than $100 nor greater 
than $1,000; 

"(3) in the case of an individual action re
lating to a lease-purchase agreement, 25 per 
centum of the total of payments necessary 
to acquire ownership, but not less than $100 
nor greater than $1,000; 

"(4) In the case of a class action, the 
amount the court determines to be appro
priate with no minimum recovery as to each 
member. The total recovery in any class 
action or series of class actions arising out 
of the same violation may not be more than 
the lesser of $500,000 or 1 per centum of the 
net worth of the lessor. In determining the 
amount of the award in any class action, the 
court shall consider, among other relevant 
factors, the amount of actual damages 
awarded, the frequency and persistence of 
the violation, the lessor's resources, and the 
extent to which the lessor's violation was in
tentional; and 

"(5) the costs of the action and reasonable 
attorney's fees as determined by the court. 

"Cb) In the case of an advertisement, any 
lessor who fails to comply with the require
ments of sections 116 and 117 with regard to 
any person is liable to that person for actual 
damages suffered from the violation, the 
costs of the action, and reasonable attor
ney's fees. 

"Cc> When there are multiple lessors, li
ability shall be imposed only on the lessor 
who made the disclosures. When no disclo
sures have been given, liability shall be im
posed on all lessors. 

"Cd> When there are multiple consumers 
in a consumer lease or a lease-purchase 
agreement, there shall be only one recovery 
of damages under subsection Ca> for a viola
tion of this title. 

"(e) Multiple violations in connection with 
a single consumer lease or lease-purchase 
agreement entitle the consumer to a single 
recovery under this section. 

"(f) An action under this section may be 
brought in any United States district court 
or in any other court of competent jurisdic
tion within one year of the date of the oc
currence of the violation, except that in the 
case of a violation under section 113 an 

action may be brought within one year of 
the end of the lease term. This subsection 
does not bar a consumer from asserting a 
violation of this title in an action to collect 
the debt brought more than one year from 
the date of the occurrence of the violation 
as a matter of defense by recoupment or 
setoff, except as otherwise provided by 
State law. 

"Cg) A consumer may not take any action 
to offset any amount for which a lessor is 
potentially liable under subsection Ca> 
against any amount owed by the consumer, 
unless the amount of the lessor's liability 
has been determined by judgment of a court 
of competent jurisdiction in an action in 
which the lessor was a party. This subsec
tion does not bar a consumer then in default 
on the obligation from asserting a violation 
of this title as an original action, or as a de
fense or counterclaim to an action brought 
by the lessor to collect amounts owed by the 
consumer. 
"§ 123. Defenses 

"Ca> A lessor is not liable under sections 
121, 122, or 125 for a violation of the re
quirements of sections 111, 112, and 114 if 
within 60 days after discovering the error, 
and before an action under section 122 is 
filed or written notice of the error is re
ceived from the consumer, the lessor noti
fies the consumer of the error and makes 
whatever adjustments in the account are 
necessary to assure that the consumer will 
not be required to pay an amount in excess 
of the amounts actually disclosed. This pro
vision applies whether the discovery of the 
error was made through a final written ex
amination report or the lessor's own proce
dures. 

" Cb> A lessor is not liable under section 
122 for a violation of this title if the lessor 
shows by a preponderance of evidence that 
the violation was not intentional and result
ed from a bona fide error even though the 
lessor maintained procedures reasonably 
adapted to avoid such error. Examples of a 
bona fide error include, but are not limited 
to, clerical, calculation, computer malfunc
tion and programing, and printing errors. 
An error of legal judgment with respect to 
the requirements of this title is not a bona 
fide error. 

"(c) A lessor is not liable under this title 
for any act done or omitted in good faith in 
conformity with any rule, regulation, inter
pretation, or approval promulgated by the 
Board or by an official duly authorized by 
the Board. This rule applies even if, after 
the act or omission has occurred, the rule, 
regulation, interpretation, or approval is 
amended, rescinded, or determined by judi· 
cial or other authority to be invalid for any 
reason. 
"§ 124. Liability of assignees 

"Ca> For purposes of sections 122 and 123, 
the term 'lessor' as used in those sections 
shall include an assignee of the lessor. How
ever, a civil action for a violation of this 
title may be brought against an assignee 
only if the violation is apparent on the face 
of the disclosure statement. A violation ap
parent on the face of the disclosure state
ment includes, but is not limited to, a disclo
sure that can be determined to be incom
plete or inaccurate from the face of the dis
closure statement or other documents as
signed. An assignee has no liability where 
the assignment is involuntary. 

"Cb) In an action by or against an assign· 
ee the consumer's written acknowledge
m~nt of receipt shall be conclusive proof 
that the disclosures were made, provided 

the assignee had no knowledge that disclo
sures had not been made when the assignee 
acquired the obligation. 
"§ 125. Criminal liability 

"A fine of $5,000 or a prison term of not 
more than one year, or both, may be im
posed on anyone who willfully and knowing
ly fails to comply with any requirement im
posed under this title. 

"CHAPTER 4-MISCELLANEOUS 

"§ 131. Relation to State laws 
"(a) This title does not annul, alter, or 

affect the laws of any State regarding the 
disclosure of consumer leases or lease-pur
chase agreements, nor does this title exempt 
any person subject to the provisions of this 
title from complying with the laws of any 
State with respect to consumer leases or 
lease-purchase agreements, except to the 
extent those laws are inconsistent with any 
provision of this title, and then only to the 
extent of the inconsistency. The laws of a 
State are inconsistent if a person is unable 
to comply with them without violating a 
provision of this title. The Board is author
ized to determine whether such inconsisten
cies exist. 

"Cb) The Board shall by regulation 
exempt from the requirements of this title 
any class of lease transactions and lease
purchase agreements within any State if it 
determines that the State law contains re
quirements substantially similar to those 
imposed by this title or gives greater protec
tion and benefit to the consumer, and that 
there is adequate provision for enforcement. 

"Cc> Except as specified in sections 122 and 
123, this title does not affect the validity or 
enforceability of any contract or obligation 
under State or Federal law. 

"(d) Determinations under this section 
may be requested by any State. 
"§ 132. Effect on governmental agencies 

"No civil or criminal penalty provided by 
this title for violations may be imposed on 
the United States or any of its departments 
or agencies, any State or political subdivi
sion, or any agency of any State or political 
subdivision. 
"§ 133. Reports by Board and Attorney General 

"Each year the Board and the Attorney 
General shall report to the Congress con
cerning the administration of their func
tions under this title, including any recom
mendations necessary or appropriate. In ad
dition, the Board's report shall include its 
assessment of the extent to which compli
ance with the requirements imposed by this 
title is being achieved. 
"§ 134. Effective date 

"(a) This title shall take effect on the Oc
tober 1 that is at least two years after the 
date of its enactment. 

"(b) All regulations, forms, and clauses re
quired to be prescribed shall be promulgat
ed one year prior to such effective date. 

"Cc> Notwithstanding subsections Ca) and 
<b>. any lessor may comply with the require
ments of this title, in accordance with the 
regulations, forms, and clauses prescribed 
by the Board, prior to such effective date.". 

CONFORMING AMENDMENTS 

SEc. 903. <a> Section 102 of the Truth in 
Lending Act is amended by striking out 
"(a)" before "The Congress" and by striking 
out subsection Cb>. 

Cb> Section 105Cb> of such Act is amended 
by striking out "or lessee", by striking out 
"or lessors", and by striking out "or lessor" 
each place it appears. 
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Cc> Section 105Cd> of such Act is amended 

by striking out ", or chapter 5", by striking 
out "or lessors" each place it appears, and 
by striking out "or lessor". 

Cd> Section 121Ca> of such Act is amended 
by striking out "a consumer lease or", and 
by striking out "or lessor". 

Ce> Section 121Cb> of such Act is amended 
by striking out "or one lessor as defined in 
section 181(3)," and by striking out "or 
lessor" each place it appears. 

Cf) Section 122Cb> of such Act is amended 
by striking out "or lessor" and by striking 
out "chapters 4 and 5" and inserting in lieu 
thereof "chapter 4". 

(g) Section 130Ca) of such Act is amended 
by striking out "or 5", by striking out "(i)", 
by striking out "or (ii) in the case of an indi
vidual action relating to a consumer lease 
under chapter 5 of this title, 25 per centum 
of the total amount of monthly payments 
under the lease,", and by striking out "or 5". 

Ch> Section 130Cb> of such Act is amended 
by striking out "or chapter 5". 

(i) Section 130Cd) of such Act is amended 
by striking out "or consumer lease". 

(j) Section 130Cg) of such Act is amended 
by striking out "or 5" and by striking out 
"consumer lease,". 

Ck) Chapter 5 of title I of the Consumer 
Credit Protection Act is repealed. 

(1) The amendments made by this section 
take effect on the effective date of title X of 
the Consumer Credit Protection Act. 

TITLE X-FAIR DEPOSIT 
AVAILABILITY 

SHORT TITLE 

SEC. 1001. This title may be cited as the 
"Fair Deposit Availability Act of 1986". 

DEFINITIONS 

SEC. 1002. As used in this title-
O> the term "depository institution" 

means-
< A> any insured bank or domestic branch 

as defined in section 3 of the Federal Depos
it Insurance Act or any bank which is eligi
ble to make application to become an in
sured bank under section 5 of such Act, 
other than a foreign bank having an insured 
or uninsured branch; 

CB> any mutual savings bank as defined in 
section 3 of the Federal Deposit Insurance 
Act or any bank which is eligible to make 
application to become an insured bank 
under section 5 of such Act; 

<C> any savings bank as defined in section 
3 of the Federal Deposit Insurance Act or 
any bank which is eligible to make applica
tion to become an insured bank under sec
tion 5 of such Act; 

<D> any insured credit union as defined in 
section 101 of the Federal Credit Union Act 
or any credit union which is eligible to make 
application to become an insured credit 
union pursuant to section 201 of such Act; 

CE) any member as defined in section 2 of 
the Federal Home Loan Bank Act; and 

CF> any insured institution as defined in 
section 401 of the National Housing Act or 
any institution which is eligible to make ap
plication to become an insured institution 
under section 403 of such Act; 

(2) the term "deposit account" means an 
account in a depository institution on which 
the account holder is permitted to make 
withdrawals by negotiable or transferable 
instruments, payment orders of withdrawal, 
telephone transfers, or other similar items 
for the purpose of making payments or 
transfers to third persons or others. Such 
term includes demand deposit accounts, ne
gotiable order of withdrawal accounts, share 
draft accounts, savings deposits, and share 

accounts. Such term does not include time 
deposits; 

<3> the term "Board" means the Board of 
Governors of the Federal Reserve System; 
and 

(4) the term "check or similar instrument" 
means a check, negotiable order of with
drawal, share draft, money order, or similar 
instrument, but does not include noncash 
items. 

DISCLOSURE OF FUND AVAILABILITY POLICIES 

SEC. 1003. Ca> Before opening a deposit ac
count, a depository institution shall provide 
a written disclosure to the potential custom
er of its general policy with respect to when 
a customer may withdraw funds deposited 
by check or similar instrument into the cus
tomer's deposit account. In the case of a de
posit account which was opened prior to the 
effective date of this section, the depository 
institution shall include such disclosure 
with the first regularly scheduled mailing 
pertaining to the account which occurs 
after such effective date <but not later than 
90 days after such effective date> unless the 
depository institution has provided a disclo
sure which meets the requirements of this 
section prior to such effective date. 

Cb) Each depository institution shall-
O> post at each location where its employ

ees receive deposits, a clear and conspicuous 
notice setting forth its general policy with 
respect to when a customer may withdraw 
funds deposited by check or similar instru
ment; and 

<2> mail at least annually a brief reminder 
with respect to an account that deposits by 
check or similar instrument may not be 
available for immediate withdrawal. 

Cc> Each owner of an automatic or elec
tronic terminal shall provide at each termi
nal location where deposits may be made a 
brief reminder that deposits by check or 
similar instrument may not be available for 
immediate withdrawal. 

<d> Any change to a depository institu
tion's general policy with respect to when a 
customer may withdraw funds deposited by 
check or similar instrument into the cus
tomer's deposit account, other than a 
change which expedites the availability of 
such funds, may take effect only after the 
depository institution has provided notice of 
such changes to the customer. 

<e> Each depository institution shall pro
vide disclosure, consistent with the disclo
sures required under subsection <a>. by tele
phone of its general policy with respect to 
when a customer may withdraw funds de
posited by check or similar instrument into 
a customer's account upon the telephone re
quest of any person. 

(f) The Board shall prescribe regulations 
to carry out this section. These regulations 
may contain such definitions, classifications, 
differentiations, or other provisions, and 
may provide for such adjustments and ex
ceptions for any class of transactions, as the 
Board determines are necessary to eff ectu
ate the purposes of this section, to prevent 
circumvention or evasion of this section, or 
to facilitate compliance with this section. 
The regulations of the Board shall require 
all disclosures, statements, and notices pro
vided to be clear and conspicuous and in lan
guage that can be readily understood. 

(g) A depository institution that does not 
begin to compute interest or dividends on 
funds deposited by check or similar instru
ment to an interest bearing deposit account 
or a time deposit on or before the date on 
which that depository institution receives 
provisional credit for the deposit <or if pro
visional credit is given on a nonbusiness day. 

the next business day) shall provide a writ
ten disclosure, within the time periods re
quired under subsection <a>. with respect to 
when the institution begins to compute in
terest on such funds. 

Ch) The Board shall publish model disclo
sure forms and clauses for common transac
tions to facilitate compliance with the dis
closure requirements of this section and to 
aid customers by utilizing readily under
standable language. Nothing in this Act re
quires the use of any such model form or 
clause prescribed by the Board under this 
section. A depository institution shall be 
deemed to be in compliance with the provi
sions of this section if it < 1) uses any appro
priate model form or clause as published by 
the Board, or (2) uses any such model form 
or clause and changes it by <A> deleting any 
information which is not required by this 
Act, or <B> rearranging the format. 

(i) Model disclosure forms and clauses 
shall be adopted by the Board after notice 
duly given in the Federal Register and an 
opportunity for public comment in accord
ance with section 553 of title 5, United 
States Code. 

INTEREST ON DEPOSITS 

SEc. 1004. For the purpose of computing 
the amount of interest or dividends payable 
with respect to an interest bearing deposit 
account or a time deposit, a depository insti
tution may not delay beginning to compute 
interest on funds deposited by check or 
similar instrument to such an account 
beyond the date on which that depository 
im:titution receives provisional credit for 
the check or similar instrument <or if provi
sional credit is given on a nonbusiness day, 
on the next business day) unless the compu
tation of interest begins at a later date for 
all deposits, including cash deposits, made 
to the account or deposit. Nothing in this 
section requires the payment of interest 
with respect to funds deposited by check or 
similar instrument which is returned 
unpaid. 

IMPROVED CLEARING PROCEDURES 

SEc. 1005. <a > Not later than 18 months 
after the date of enactment of this Act, the 
Board shall publish for comment a regula
tion for the purpose of improving the check 
clearing system used by depository institu
tions by expediting the process for return
ing checks or other means in order to 
achieve the goal of-

O> making deposits of funds by check or 
similar instrument drawn on local deposito
ry institutions available for withdrawal 
upon the expiration of one business day 
after deposit, and 

(2) making deposits of funds by check or 
similar instrument drawn on other deposito
ry institutions available for withdrawal 
upon the expiration of three business days 
after deposit. 
This subsection does not apply to any check 
or similar instrument which poses a serious 
risk of loss to a depository institution. 

Cb> In prescribing the regulation under 
subsection <a>. the Board shall consider-

(1) adopting a uniform endorsement 
standard; 

(2) providing for direct notification of re
turning checks and similar instruments to 
the depository institution of first deposit; 

(3) providing for direct return of checks 
and similar instruments to the depository 
institution of first deposit; 

<4> providing for return of all checks and 
similar instruments through the Federal 
Reserve System's clearinghouse; 

<5> extending limits for returns; 
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<6> establishing schedules for the avail

ability of funds deposited by checks and 
similar instruments; 

<7> prescribing the availability of funds de
posited by checks and similar instruments 
based on the nature of the account to which 
the deposit was made or the nature of the 
account holder; 

(8) the use of electronic means of collect
ing and returning checks; 

(9) providing for check truncation; 
ClO> the establishment of an automated 

return system; 
< 11 > charging a depository institution 

based upon notification that a check or 
similar instrument will be presented for 
payment; 

< 12> creating incentives for depository in
stitutions to return unpaid items promptly 
to the depository institution of first deposit; 
and 

(13) keeping the costs of any improve
ments to be implemented to a minimum. 

<c> The regulation prescribed under sub
section <a> shall become effective not later 
than 36 months after the date of enactment 
of this section. Each depository institution 
shall comply with the provisions of such 
regulation. 

Cd) The Board shall establish an Expedit
ed Funds Availability Council (hereinafter 
referred to as the "Council") to advise and 
consult with the Board in the exercise of its 
functions under this section. The Council 
shall consist of-

< 1 > the Comptroller of the Currency or his 
delegate; 

(2) the Chairman of the Federal Deposit 
Insurance Corporation or his delegate; 

(3) the Chairman of the Federal Home 
Loan Bank Board or his delegate; 

<4> the Chairman of the National Credit 
Union Administration Board or his delegate; 

(5) two members of the Consumer Adviso
ry Council designated by the Board; 

(6) one representative from the users of 
payment systems services; and 

<7> one representative from the providers 
of payment systems services in competition 
with the services offered by the Federal Re
serve System. 
The Council shall meet from time to time at 
the call of the Board. 

AVAILABILITY OF CERTAIN FUNDS 

SEC. 1006. The Secretary of the Treasury 
shall by regulation require that funds de
posited by a check drawn on the Treasury 
of the United States, which is first endorsed 
for deposit by a customer who has an estab
lished relationship, as defined by the Board, 
with the depository institution shall be 
available for withdrawal by that customer 
not later than the date when the depository 
institution is given provisional credit for 
that check or, if provisional credit is given 
on a nonbusiness day, on the next business 
day. 

ADMINISTRATIVE ENFORCEMENT 

SEc. 1007. Ca) Compliance with the re
quirements imposed under this title shall be 
enforced under-

< 1 > section 8 of the Federal Deposit Insur
ance Act in the case of-

<A> national banks, by the Comptroller of 
the Currency; 

<B> member banks of the Federal Reserve 
System Cother than national banks), by the 
Board; and 

CC> banks insured by the Federal Deposit 
Insurance Corporation <other than mem
bers of the Federal Reserve System and 
Federal savings banks), by the Board of Di-

rectors of the Federal Deposit Insurance 
Corporation; 

<2> section 5(d) of the Home Owner's Loan 
Act of 1933, section 407 of the National 
Housing Act, and section 17 of the Federal 
Home Loan Bank Act, by the Federal Home 
Loan Bank Board <acting directly or 
through the Federal Savings and Loan In
sural!ce Corporation>. in the case of any in
stitution subject to any of those provisions; 
and 

(3) the Federal Credit Union Act, by the 
Administrator of the National Credit Union 
Administration with respect to any Federal 
credit union or insured credit union. 

Cb) For the purpose of the exercise by any 
agency referred to in subsection <a> of this 
section of its powers under any Act referred 
to in that subsection, a violation of any re
quirement imposed under this title shall be 
deemed to be a violation of a requirement 
imposed under that Act. In addition to its 
powers under any provision of law specifi
cally referred to in subsection <a> of this sec
tion, each of the agencies referred to in that 
subsection may exercise, for the purpose of 
enforcing compliance with any requirement 
imposed under this title, any other author
ity conferred on it by law. 

Cc> Except to the extent that enforcement 
of the requirements imposed under this title 
is specifically committed to some other Gov
ernment agency under subsection <a> of this 
section, the appropriate State regulatory 
authority shall enforce such requirements. 

<d> The authority of the Board to issue 
regulations under this title does not impair 
the authority of any other authority desig
nated in this section to make rules respect
ing its own procedures in enforcing compli
ance with requirements imposed under this 
title. 

CIVIL LIABILITY 

SEC. 1008. (a) Except as otherwise provid
ed in this section, any depository institution 
which fails to comply with any requirement 
imposed under section 1003 <other than sub
section (e)), 1004, or 1006 with respect to 
any person is liable to such person in an 
amount equal to the sum of-

< 1 > any actual damage sustained by such 
person as a result of the failure; 

<2><A> in the case of an individual action 
such additional amount as the court may 
allow, except that the liability under this 
subparagraph shall not be less than $50 nor 
greater than $500; or 

<B> in the case of a class action, such 
amount as the court may allow, except that 
as to each member of the class no minimum 
recovery shall be applicable, and the total 
recovery under this subparagraph in any 
class action or series of class actions arising 
out of the same failure to comply by the 
same depository institution shall not be 
more than the lesser of $500,000 or 1 per 
centum of the net worth of the depository 
institution; and 

<3> in the case of any successful action to 
enforce the foregoing liability, the costs of 
the action, together with a reasonable attor
ney's fee as determined by the court. 
In determining the amount of award in any 
class action, the court shall consider, among 
other relevant factors, the amount of any 
actual damages awarded, the frequency and 
persistence of failures of compliance, the re
sources of the depository institution, the 
number of persons adversely affected, and 
the extent to which the failure of compli
ance was intentional. 

<b> A depository institution may not be 
held liable in any action brought under this 
section for a violation of section 1003, 1004, 

or 1006 if the violation was not intentional 
and resulted from a bona fide error notwith
standing the maintenance of procedures 
reasonably adapted to avoid any such error. 
Examples of a bona fide error include, but 
are not limited to, clerical, calculation, com
puter malfunction and programming, and 
printing errors, except that an error of legal 
judgment with respect to a person's obliga
tions under this Act is not a bona fide error. 

<c> Any action under this section may be 
brought in any United States district court, 
or in any other court of competent jurisdic
tion, within one year from the date of the 
occurrence of the violation. 

<d> No provision of this section imposing 
any liability shall applY' to any act done or 
omitted in good faith in conformity with 
any rule, regulation, or interpretation there
of by the Board or in conformity with any 
interpretation or approval by an official or 
employee of the Federal Reserve System 
duly authorized by the Board to issue such 
interpretations or approvals under such pro
cedures as the Board may prescribe there
for, notwithstanding that after such act or 
omission has occurred, such rule, regulation, 
interpretation, or approval is amended, re
scinded, or determined by judicial or other 
authority to be invalid for any reason. 

EFFECT ON CHECK ACCEPTANCE POLICIES AND 
OTHER LAWS 

SEC. 1009. <a> Nothing in this title-
< 1 > prevents a depository institution, in ac

cordance with the policy of such depository 
institution, from making funds available for 
withdrawal in a shorter period of time than 
is provided in this title or in regulations 
adopted by the Board; or 

<2> affects a depository institution's 
right-

<A> to accept or reject a check for deposit; 
or 

<B> if a check is accepted for deposit and 
the depository institution has made provi
sional settlement with the depositor, pursu
ant to law to-

<D revoke the provisional settlement given 
by the depository institution; 

<ii> charge back the depositor's account; or 
(iii) claim a refund of such provisional 

credit. 
Cb) Except as provided in subsection <a>. 

the provisions of this title or the regulations 
of the Board prescribed under this Act shall 
supersede the provisions of any State law 
which the Board determines to be inconsist
ent with the provisions of this title or such 
regulation, but only to the extent of the in
consistency. 

IMPROVING PAYMENT MECHANISMS 

SEC. 1010. Not later than one year after 
the implementation of any regulations 
under section 1005 of this title, the Board 
shall prepare a study and submit its find
ings to the Congress on the effect of im
provements and changes in the payments 
system, including-

( l> the effect of the changes made by sec
tion 805 of this title, and the advisability 
and feasibility of further changes; 

<2> an assessment of improvements that 
can be made in the check collection system, 
including improved procedures for the 
return of unpaid items, reduction of costs, 
reduction in the number of returned checks, 
greater speed and efficiency in the check 
collection and return system, utilization of 
more efficient technology, and parity of 
treatment of depository institutions; and 

<3> an assessment of the use of electronics 
in payments and of the need for improve
ments in the way the payments system pro-
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vides services so as to insure efficient and 
affordable services, including the possible 
development of additional electronic serv
ices. 

EFFECTIVE DATE 
SEC. 1011. Except as provided in section 

1005, this title takes effect upon the expira
tion of 12 months following its enactment. 

TITLE XI-CREDIT CARDS 
SHORT TITLE 

SEC. 1101. This Act may be referred to as 
the "Fair Credit Card Act of 1986". 

CREDIT CARD SOLICITATIONS AND BALANCE 
COMPUTATION 

SEC. 1102. Section 127 of the Truth in 
Lending Act is amended by adding at the 
end thereof the following: 

" Cc) The Board shall issue regulations 
that require credit card solicitations or ad
vertisements mailed to the consumer to dis
close clearly and conspicuously-

" ( 1) the annual percentage rate applicable 
to extensions of credit obtained by use of 
the credit card; 

" (2) the conditions under which a finance 
charge may be imposed, including the time 
period Of any> within which any credit ex
tended may be repaid without incurring a fi
nance charge, or, if no such time period is 
provided, the creditor shall disclose such 
fact; and 

"(3) the annual fees and other charges, if 
any, applicable to the issuance or use of the 
credit card. 

" (d)(l) The Board shall issue regulations 
that require charge card solicitations or ad
vertisements mailed to the consumer to dis
close clearly and conspicuously-

" CA> the annual fees and other charges, if 
any, applicable to the issuance or use of the 
charge card; and 

" CB) that charges incurred by use of the 
card are due and payable upon receipt of a 
periodic statement of charges. 

" (2) For the purpose of this subsection
"CA) the term 'charge card' means a card, 

plate, or other single credit device that may 
be used from time to time to obtain credit 
which is not subject to a finance charge; 
and 

"(B) an issuer of charge cards shall make 
the disclosures required by this subsection 
in lieu of those required by subsection Cc) 
where open end credit obtained in connec
tion with the charge card is not automati
cally accessed through use of the card. 

"(e)(l) For any open end credit plan in
volving a credit card under which credit 
may be extended by a party other than the 
provider of goods or services, the balance 
upon which finance charges may be imposed 
shall be computed using an average daily 
balance method or any alternative method 
which results in lower finance charges than 
the average daily balance method. 

" (2) The Board shall by regulation pre
scribe criteria under which a balance calcu
lation method may be deemed to be an aver
age daily balance method or an alternative 
method which results in a lower finance 
charge for the purpose of paragraph Cl). 
Such regulations shall-

"CA> permit issuers of credit cards to 
adopt grace periods during which credit is 
extended without incurring a finance 
charge, but shall not require the adoption 
of such a grace period; and 

"<B> permit issuers of credit cards with 
cash advance features to adopt different 
grace periods for cash advances than for 
credit advances, if any such different period 
is clearly disclosed.". 

TITLE XII-MISCELLANEOUS 
TREATMENT OF FUNDS OF DEPOSITORY 

INSTITUTION REGULATORS 

SEC. 1201. Ca) Section 7Cb> of the Federal 
Deposit Insurance Act 02 U.S.C. 1817Cb)) is 
amended by adding at the end thereof the 
following: 

" (9) Notwithstanding any other provision 
of law, the expenditure of amounts received 
pursuant to any assessment under this sec
tion and any other amounts received by the 
Corporation shall not be subject to appor
tionment for the purpose of chapter 15 of 
title 31, United States Code, or to sequestra
tion or reduction of obligation limitations 
for the purpose of the Balanced Budget and 
Emergency Deficit Control Act of 1985.". 

Cb) The second paragraph of section 5240 
of the Revised Statutes 02 U.S.C. 481> is 
amended by inserting after the fifth sen
tence the following: "The expenditure of 
such funds, inclusive of all administrative 
expenses, shall not be subject to apportion
ment for the purpose of chapter 15 of title 
31, United States Code, or sequestration or 
reduction of obligation limitations for the 
purpose of the Balanced Budget and Emer
gency Deficit Control Act of 1985. ". 

Cc> Section 404 of the National Housing 
Act 02 U.S.C. 1727> is amended by adding 
at the end thereof the following: 

" (j) Notwithstanding any other provision 
of law, the expenditure of amounts received 
by the Corporation pursuant to any assess
ment under this Act, deposits required 
under this section, and any other monies re
ceived or held by the Corporation shall not 
be su!>ject to apportionment for the purpose 
of chapter 15 of title 31, United States Code, 
or to sequestration or reduction of obliga
tion limitations for the purpose of the Bal
anced Budget and Emergency Deficit Con
trol Act of 1985.". 

Cd) The Federal Home Loan Bank Act <12 
U.S.C. 1421 et seq.) is amended by inserting 
after section 19 02 U.S.C. 1439) the follow
ing: 

"EXPENDITURE AUTHORITY 

"SEc. 19A. Notwithstanding any other pro
vision of law, the expenditure of amounts 
received pursuant to any assessment under 
this Act and any other monies received or 
held by the Board shall not be subject to ap
portionment for the purpose of chapter 15 
of title 31, United States Code, or to seques
tration or reduction of obligation limita
tions for the purpose of the Balanced 
Budget and Emergency Deficit Control Act 
of 1985.". 

(e) Title I of the Federal Credit Union Act 
is amended by adding at the end thereof the 
following: 

"EXPENDITURE AUTHORITY 

"SEC. 131. Ca> Notwithstanding any other 
provision of law, the expenditure of funds 
received by the Board pursuant to any 
method provided by this title, and interest, 
dividend, or other income thereon, shall not 
be subject to apportionment for the purpose 
of chapter 15 of title 31, United States Code, 
or to sequestration or reduction of obliga
tion limitations for the purpose of the Bal
anced Budget and Emergency Deficit Con
trol Act of 1985.". 

NOW ACCOUNT AMENDMENT 

SEC. 1202. Section 2<a><2> of Public Law 
93-100 02 U.S.C. 1832 <a><2» is amended by 
inserting "political," after "educational,". 

REIMBURSEMENT FOR TRAVEL 

SEc. 1203. Section 17 of the Federal Home 
Loan Bank Act 02 U.S.C. 1437) is amended 
by adding at the end thereof the following: 

"Cc> Notwithstanding any other provision 
of law, in accordance with Board regulations 
to prevent conflicts of interest, the Board 
may accept payment and reimbursement, in 
cash or in kind, from Federal or non-Federal 
agencies, organizations <including industry 
trade groups), and individuals for travel, 
subsistence, and other necessary expenses 
incurred by Board members and employees 
in attending meetings and conferences con
cerning the functions or activities of the 
Board. Any payment or reimbursement ac
cepted shall be deposited in the Treasury of 
the United States, and from time to time 
may be withdrawn therefrom to defray such 
expenses. The amount of travel, subsistence, 
and other necessary expenses for members 
and employees paid or reimbursed under 
this subsection may exceed per diem 
amounts established in official travel regu
lations, but the Board may limit such 
amounts. For purpose of this subsection, 
'Board' includes the Federal Savings and 
Loan Insurance Corporation. Payments or 
reimbursements received by such Corpora
tion shall be deposited pursuant to chapter 
91 of title 31, United States Code.". 

STUDENT LOAN MARKETING ASSOCIATION 

SEc. 1204. <a> Section 3 of the Bank Hold
ing Company Act of 1956 02 U.S.C. 1842) is 
amended by adding at the end thereof the 
following: 

" (f) It shall be unlawful for the Student 
Loan Marketing Association created under 
section 439 of the Higher Education Act of 
1965, or any subsidiary thereof or any affili
ated entity owned or controlled thereby, to 
acquire, own or control either directly or in
directly the shares or assets of any 'insured 
bank', 'mutual savings bank', or 'savings 
bank' as those terms are defined in section 3 
of the Federal Deposit Insurance Act or any 
bank that is eligible to make application to 
become an insured bank under section 5 of 
that Act. Any assets or shares of any such 
bank that are owned or controlled by the 
Student Loan Marketing Association on the 
date of enactment of this subsection shall 
be divested not later than 180 days after 
that date.". 

Cb> Section 408<e> of the National Housing 
Act 02 U.S.C. 1730a(e)) is amended by 
adding at the end thereof the following: 

"(5) It shall be unlawful for the Student 
Loan Marketing Association created under 
section 439 of the Higher Education Act of 
1965, or any subsidiary thereof or any affili
ated entity owned or controlled thereby, to 
acquire, own or control either directly or in
directly the shares or assets of any 'insured 
institution' as that term is defined in section 
401 of the National Housing Act, any insti
tution that is eligible to make application to 
become an insured institution under section 
403 of that Act, or any institution that is a 
Federal Home Loan Bank 'member' as that 
term is defined in section 2 of the Federal 
Home Loan Bank Act. Any assets or shares 
of any such institution that are owned or 
controlled by the Student Loan Marketing 
Association on the date of enactment of this 
subsection shall be divested not later than 
180 days after that date.". 

TITLE I-EMERGENCY ACQUISITIONS 

SECTION-BY-SECTION ANALYSIS 

Section 101: Short title 
Section 101 defines the Act as the "Finan

cial Institutions Emergency Acquisition 
Amendments of 1986". 
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Section 102: Extension of Garn-St Germain 

Act 
Section 102 extends for six years the 

sunset of the emergency provisions of Title 
I of the Garn-St Germain Act <Title VIII of 
the bill ends the sunset altogether for the 
conservatorship and emergency merger au
thorities for the National Credit Union Ad
ministration>. In addition, this section sun
sets on April 15, 1991 the provision added by 
section 103 and 104 of this title. 

Section 103: Assisted extraordinary 
acquisition 

Subsection 13<0 of the Federal Deposit 
Insurance Act, which was enacted as part of 
Title I of the Garn-St Germain Act, cur
rently permits Interstate acquisitions for 
banks with assets of $500 million or more
but only under limited conditions. Stock in
stitutions, including all eligible commercial 
banks, may be acquired prior to closing-but 
only if its board of trustees and chartering 
authority specify in writing that it is in 
danger of closing and request the FDIC to 
assist an acquisition or merger. If a bank is 
acquired by an out-of-State bank holding 
company the bank may branch throughout 
the State to the same extent as an in-State 
national bank. Absent specific State author
izing legislation, however, bank holding 
companies may not be acquired by out-of
State holding companies and an out-of State 
holding company that acquires a bank 
under subsection 13<0 may not expand in 
the State other than by branching of the 
newly acquired bank. This means in unit 
banking States, the out-of-State bank hold
ing company's entry is limited to the exist
ing office site of the bank it acquires. 

The amendments to subsection 13<0 will 
change existing legislation in four crucial 
areas. First, the amendments will permit 
qualified stock institutions, as well as 
mutual savings banks, to be acquired by out
of-State holding companies before they fail. 
Second, they lower the threshold measure
ment for eligibility for both closed and 
filing banks from $500,000,000 to 
$250,000,000. Third, the amendments permit 
a holding company to be sold, in whole or in 
part, to an out-of-State holding company if 
the in-State holding company has a bank 
subsidiary or subsidaries with aggregate 
banking assets of $250,000,000 or more in 
danger of closing and such bank or banks 
represent 33% or more of the holding com
pany's banking assets. Finally, they allow an · 
acquiring out-of-State bank holding compa
ny limited expansion rights in the State of 
acquisition through the bank holding com
pany structure. 

Paragraph f1J. New subparagraph <A> pro
vides for notice and consultation between 
the appropriate Federal banking agency <if 
not the FDIC> and the FDIC when such 
banking agency is informed that an out-of
State bank or holding company is consider
ing acquiring an insured bank with total 
assets of $250 million or more that is in 
danger of closing. This is intended to pro
vide the FDIC with early notice of any pos
sible transactions involving large banks in 
danger of closing, even if it appears that 
FDIC assistance will not be required, in the 
event that FDIC assistance becomes neces
sary and the FDIC must utilize the proce
dures of subsection 13<0. 

Subparagraph <B> provides that if the 
FDIC grants assistance pursuant to its 
powers under subsection 13<c> of the Feder
al Deposit Insurance Act, the procedures 
contained in subsection 13<0 shall be fol
lowed in any eligible merger or acquisition 
transaction involving an out-of-State bank 

or holding company. The FDIC, however, 
may, in its sole discretion, choose to follow 
applicable State law rather than the proce
dures of subsection 13<0 <see paragraph 9). 
These procedures, including notice to and 
an opportunity for objection by the state 
bank supervisor and re-bidding procedures 
under certain circumstances, are contained 
in the current law. If the FDIC does not 
provide assistance under subsection 13(c), 
subsection 13(0 is not applicable and any el
igible transaction will be subject only to the 
normal approval requirements under State 
or Federal law. 

Paragraph f2). This paragraph is amended 
to reduce the $500 million asset minimum 
for interstate acquisitions of closed banks to 
$250 million. This change is in response to 
the significant increase in the number of 
bank failures and the FDIC's increased dif
ficulty in finding in-State purchasers for 
banks, especially banks whose assets are 
$250 million or more. It thereby reduces the 
demand upon the FDIC's resources and af
fords banks with assets of $250 million or 
more equal treatment with larger banks. 

The remainder of paragraph 2 is un
changed. It provides, among other things, 
that in any interstate transaction involving 
a closed bank meeting the size requirement: 
<D all other applicable approvals must be 
obtained; <ii> there shall be notice to and an 
opportunity for objection by the State hank 
supervisor <whether the closed bank has a 
State or Federal charter>; and <iii> if the 
State bank supervisor objects, the FDIC's 
Board of Directors may exercise its author
ity only by unanimous vote. 

Paragraph f3). Subparagraph <A><D ex
tends the emergency interstate acquisition 
provisions to banks with assets of $250 mil
lion or more that, although not closed, have 
been determined by their Federal or State 
chartering authority to be in danger of clos
ing. The subsection parallels subparagraph 
<2><A>, by allowing out-of-State banks and 
holding companies to establish a new bank 
to acquire the bank in danger of closing. It 
also allows an acquisition to be done direct
ly. 

The current law contains a comparable 
provision for mutual savings banks, but not 
for other FDIC-insured banks. Experience 
has demonstrated that by the time a bank 
has actually been closed, the value of its 
franchise may have been dissipated if not 
eliminated. In addition, the process of de
cline into insolvency can create an adverse 
effect in the financial community. By per
mitting an interstate acquisition of a com
mercial bank in danger of closing, but 
before it is actually closed, the potential for 
finding a private solution with a lesser com
mitment of FDIC funds is substantially im
proved. Such a process also would help 
maintain the stability of and confidence in 
the banking system as a whole. 

Subparagraph 3(A)(ii) extends the emer
gency interstate acquisition provisions to 
holding companies that have a subsidiary 
bank or banks with aggregate assets of $250 
million or more in danger of closing and 
such bank or banks represent 33% or more 
of the total assets of the holding company's 
banking subsidiaries. If the Federal or State 
chartering authority has determined that 
such a bank or banks are in danger of clos
ing, an out-of-State bank or holding compa
ny may <a> purchase the stock of or other
wise acquire the holding company that con
trols such bank<s> as well as all of such 
holding company's other subsidiary banks 
or (b) acquire the bank or banks in danger 
of closing. Before the FDIC can assist a 

merger or acquisition, the board of directors 
of the bank in danger of closing must re
quest in writing that FDIC assist a merger 
or purchase. 

An out-of-State bank or holding company 
that purchases from another holding com
pany a bank or banks in danger of failing 
with aggregate assets of $250 million or 
more under clause <b> would be permitted to 
acquire other bank subsidiaries of the hold
ing company. Under this subparagraph, 
more than one out-of-State holding compa
ny may acquire portions of a single holding 
company, provided that each of the out-of
State holding companies purchases a bank 
or set of banks, each of which is in danger 
of closing, that has total assets of $250 mil
lion or more, and provided that all subsidi
ary banks that are in danger of closing ac
count for at least 33% of the assets of all 
bank subsidiaries of the holding company. 

There is no comparable provision in the 
present law. This provision is, however, es
sential if the Garn-St Germain extraordi
nary acquisition provisions are to be effec
tive in States which permit multi-bank hold
ing companies, but do not permit statewide 
banking. A number of States presently have 
such a banking structure. 

The current Garn-St Germain provisions 
do not work effectively in such States, par
ticularly where it is the lead bank in the 
holding company system that is in danger of 
closing. Potential bidders are deterred be
cause they are limited to a single location 
and the most troubled part of the banking 
organization. Even if a bidder can be found 
for the lead bank, the continued viability of 
the other banks in the holding company 
system may be threatened by the loss of the 
lead bank. This is particularly the case 
where there are substantial financial rela
tionships between the lead bank and the 
other banks in the holding company system. 
Thus, the adoption of this provision could 
substnatially reduce the financial demands 
on the FDIC, as well as the adverse effects 
on the communities served. 

Subparagraph <B> provides that if a bank 
or holding company is eligible to be ac
quired by an out-of-State bank or holding 
company under subparagraph <A>. but the 
FDIC provides financial assistance to pre
vent the closing, so long as FDIC assistance 
remains outstanding the bank, its holding 
company, and its bank affiliates can be sold 
to an out-of-State bank or holding company 
to the same extent it could have been when 
assistance was given. This subparagraph ap
plies only when assistance was granted after 
April 15, 1986. 

Subparagraphs <C> and <D> are essentially 
unchanged from current law. 

Paragraph f4). Subparagraph <A> has been 
changed to confirm that a multiple savings 
and loan holding company can acquire an 
FDIC-insured Federal savings bank across 
state lines. Subparagraph <B> and <C> are 
unchanged. 

New subparagraph <D> provides that an 
out-of-State holding company that acquires 
a bank or holding company under subsec
tion 13<0 may, at any time, acquire addi
tional banks located in the three largest 
metropolitan or consolidated metropolitan 
statistical areas or cities in each state in 
which a bank acquired under subsection 
13<0 is located to the same extent that a 
holding company located in each of those 
states may expand. This amendment com
plements the flexibility provided under sub
paragraph 3<A> and is supported by the 
same policy considerations. It is particularly 
essential in unit banking States where bid-
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ders for troubled institutions are deterred 
by the lack of further expansion possibili
ties. 

Subparagraph <E> provides that an out-of
State bank or holding company that ac
quires and retains control, directly or indi
rectly, of a bank under this subsection shall 
not be required under State law, as a result 
of such acquisition, to divest any other bank 
or be prevented from acquiring any other 
bank in a different State. This paragraph 
does not prevent the requirement of divesti
t ure to comply with competitive, antitrust 
and similar standards imposed under Feder
al law. 

This provision, which is not contained in 
the current law, is in response to State law 
developments after passage of Garn-St Ger
main, and is necessary to enable a number 
of banks to make acquisitions under Garn
St Germain. The regional interstate bank
ing bills of several States require that all of 
a bank holding company's subsidiary banks 
be located within a defined region. Accord
ingly, an out-of-State holding company 
which has acquired a bank in such a State 
would be required to divest that bank if it 
made an acquisition under Garn-St Ger
main outside the region. This provision 
would pre-empt such State laws only with 
respect to Garn-St Germain acquisitions. 

Paragraphs fSJ, f6J, and f7J. These para
graphs contain provisions relating to the so
licitation of offers by the FDIC, resolicita
tion of bids under certain circumstances, 
and applicable antitrust standards. They are 
essentially unchanged from current law. 

Paragraph f8J. New subparagraph <B> pre
scribes when a bank is " in danger of clos
ing" and new subparagraph <C> defines 
when banks are affiliated for purposes of 
holding company acquisition under subpara
graph (3). 

Paragraph f9J. This paragraph permits 
the FDIC, in its sole discretion, to assist an 
interstate transaction under the authority 
of state law rather than under this subsec
tion. This provision affords the FDIC addi
tional flexibility where a state has enacted 
its own interstate acquisition authority, but 
does not in any way limit the FDIC's au
t hority under subsection 13<0. 

Paragraph flOJ. This paragraph confirms 
t hat FDIC assistance in a transaction au
t hor ized under subsection 13<0 shall not be 
provided to any subsidiary of a holding com
pany which is not an insured bank. This 
paragraph, however, is not intended to pre
vent an intermediate holding company from 
being a conduit for FDIC assistance ulti
mat ely intended for an insured bank. 

Section 104: Unassisted extraordinary 
acquisitions 

The Douglas Amendment to the Bank 
Holding Company Act provides that a bank 
holding company may not acquire a bank in 
another State unless that State has specifi
cally authorized the acquisition by statute. 
This section would amend the Douglas 
Amendment to permit bank holding compa
n ies, under certain circumstances, to acquire 
banks located in another state where the 
banks are in danger of closing. This provi
sion would only permit acquisitions of trou
bled banks that do not involve financial as
sistance from the FDIC. Acquisitions of 
t roubled banks that involve financial assist
ance from the FDIC are governed by the 
preceding sections of this bill. Permitting 
t he Federal Reserve Board to approve ac
quisitions of banks in danger of closing 
where the proposed acquisition does not re
quire financial assistance from the FDIC 
will permit resolution of problems involving 

banks in serious and identifiable financial 
difficulties before those problems reach the 
stage when they require federal financial as
sistance, thus reducing potential demand on 
the FDIC's resources. 

Subparagraph f2)(AJ. This subparagraph 
would amend the Douglas Amendment to 
allow a bank holding company to acquire a 
bank in another State when the bank is in 
danger of closing and has total assets of at 
least $250 million. This paragraph would 
also permit an out-of-State bank holding 
company to acquire a group of smaller 
banks that are subsidiaries of the same 
bank holding company if < 1) each of the 
banks is in danger of closing, (2) the com
bined assets of the group of banks to be ac
quired is at least $250 million, and (3) the 
banks in danger of closing are owned by a 
bank holding company and represent at 
least 33 percent of the total assets of all 
bank subsidiaries of that holding company. 

Subparagraph f2)(BJ. This subparagraph 
provides that a bank holding company that 
acquires a failing bank under this section 
may, as part of the transaction in which it 
acquires the failing bank, also acquire the 
parent holding company of the failing bank 
as well as any of the holding company's 
other subsidiary banks, wherever located, 
provided that the banks in danger of closing 
represent at least 33 percent of the total 
assets of all of the parent holding compa
ny's subsidiary banks. In this regard, the 
legislation would allow more than one out
of-State bank holding company to acquire 
portions of a single bank holding company, 
including healthy bank subsidiaries of the 
holding company, provided that each of the 
out-of-State bank holding companies pur
chases a bank or set of banks, each of which 
is in danger of closing, that has total assets 
of $250 million or more and provided that 
all subsidiary banks that are in danger of 
closing together account for at least 33 per
cent of the assets of all bank subsidiaries of 
the bank holding company. An out-of-State 
bank holding company may not acquire a 
healthy bank or a bank holding company 
under this provision unless the out-of-State 
bank holding company simultaneously ac
quires an affiliated bank or group of banks 
in danger of closing. 

Subparagraph f2)(CJ. This subparagraph 
provides that an out-of-State bank holding 
company that acquires a failing bank under 
this legislation may, at any time, acquire ad
ditional banks located in the three largest 
metropolitan or consolidated metropolitan 
statistical areas or cities in each state in 
which a bank acquired under this section is 
located to the same extent that a bank hold
ing company located in each of those states 
may expand. This places the out-of-State 
bank holding company on an equal footing 
with in-State bank holding companies in the 
three largest metropolitan areas in that 
state. 

Subparagraph f2HDJ. This subparagraph 
provides that an out-of-State bank holding
company that acquires a failing bank under 
this legislation could not be required under 
State law to divest other banks that it owns, 
as may be required under certain of the re
gional interstate banking compacts in exist
ence today. This subparagraph does not pre
vent any divestiture that may be required to 
comply with competitive, antitrust, and 
similar standards imposed under federal 
law. 

Paragraph f3J. This paragraph provides 
that out-of-State bank holding companies 
may make an acquisition under this provi
sion only if the acquisition is approved by 

the board of directors of each bank to be ac
quired or by the board of directors of the 
parent bank holding company of such 
banks. 

Subparagraph f4HAJ. This subparagraph 
provides that, before the Federal Reserve 
Board may approve an acquisition under 
this section, the Comptroller of the Curren
cy in the case of national banks and the 
State bank supervisor in the case of State 
banks must certify to the Board that the 
bank to be acquired is in danger of closing. 
The bill defines a bank in danger of closing 
in the same manner as defined above in con
nection with acquisitions that involve feder
al financial assistance. 

Subparagraph f4HBJ. This subparagraph 
defines affiliated banks as banks that are 
subsidiaries of the same bank holding com
pany, as those terms are defined in the 
Bank Holding Company Act. 

Subparagraph f5HAJ. This subparagraph 
requires that, before a bank in danger of 
closing or the parent bank holding company 
of such a bank enters into any discussions 
with an out-of-State bank holding company 
relating to the possible interstate acquisi
tion of the bank without federal assistance 
under the provisions of t his bill, the bank or 
its parent bank holding company must 
notify the State bank supervisor in each 
State in which the bank or any of its affili
ated banks are located. This provision would 
permit the State bank supervisor an oppor
tunity to ascertain whether an acceptable 
in-State or in-region solution exists for the 
troubled bank that does not require FDIC 
assistance. The bank in danger of closing or 
parent bank holding company must also at
tempt to arrange for an acquisition of the 
bank in danger of closing by an in-State or 
in-region bank holding company, an individ
ual, or any other party that does not require 
use of the provisions of this section in a 
transaction that does not require federal as
sistance. Subparagraph <5><A>CiD provides 
that any application submitted by an out-of
State bank holding company to acquire a 
bank or bank holding company under this 
provision must describe efforts by the bank 
in danger of closing or its parent bank hold
ing company to arrange an in-State or in
region acquisition and the reasons for rejec
tion of any proposals submitted. 

Subparagraphs (5) fBJ and fCJ. These sub
paragraphs require, in addition, that the 
Federal Reserve Board consult with the 
State supervisor of the State or States in 
which each of the banks to be acquired 
under this section is located, and provides 
the appropriate State supervisors at least 48 
hours to comment on the acquisit ion. As 
noted, the State supervisor will have been 
notified under the preceding subparagraph 
before the bank or holding company opened 
discussions with an out-of-State or out-of
region banking holding company. 

Subparagraph f5)(DJ. This subparagraph 
prohibits the Federal Reserve Board from 
approving an interstate acquisition under 
this paragraph over the objection of the ap
propriate State supervisor, if the State su
pervisor certifies that a person or group of 
persons < 1 > stands ready to acquire each of 
the banks in danger of closing without use 
of the interstate acquisition provisions of 
this bill and without federal assistance; <2> 
offered, or attempted to offer, to purchase 
the banks in danger of closing prior to the 
time that the out-of-State bank holding 
company submitted its application under 
this provision to the Board; and <3> has the 
financial and managerial resources neces
sary to receive all required regulatory ap-
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provals promptly and to recapitalize all of 
the banks in danger of closing without im
pairing the financial resources of the ac
quiring parties and without federal assist
ance. This provision permits the relevant 
state supervisor to exercise a preference for 
individuals or for bank holding companies 
located within the state in which the bank 
in danger of closing is located or in a State 
from which an interstate acquisition is per
mitted under state law enacted pursuant to 
the Douglas Amendment <for example, a 
bank holding company located in a state 
that has entered into a regional compact or 
other interstate arrangement with the State 
in which the failing bank is located>. 

Subparagraph f5)(EJ. This subparagraph 
permits the Federal Reserve Board to ap
prove an acquisition by an out-of-State bank 
holding company in the event that a person 
or group of persons certified by the State 
supervisor does not receive all necessary reg
ulatory approvals, or the Federal Reserve 
Board determines that the person or group 
of persons does not have the financial or 
managerial resources necessary to recapital
ize the failing banks and, thereafter, to con
tinue to meet all applicable regulatory re
quirements. Under this provision, the in
state or in-region offer certified by the su
pervisor does not have to match or exceed 
the offer by an out-of-State bank holding 
company. The only limitation on the in
state or in-region offer is that it must result 
in acquisition of all of the banks in danger 
of closing without any financial assistance 
from the Federal Deposit Insurance Corpo
ration. 

Paragraph f6J. This paragraph authorizes 
the Federal Reserve Board to waive the re
quirements of notice to the appropriate 
chartering authority and opportunity for 
hearing ordinarily applicable to the acquisi
tion by a bank holding company of a bank 
under section 3 of the Bank Holding Com
pany Act for any acquisition authorized 
under this section or under the emergency 
provisions of section 13(f) of the Federal 
Deposit Insurance Act. This would enable 
the Board to waive the notice and hearing 
requirements of the Act in the event an out
of-State bank holding company was acquir
ing not only the failing bank but also the 
parent holding company and its other sub
sidiary banks. As described above, this sec
tion provides that the chartering authority 
be given notice of a proposed acquisition 
under this section and provides a mecha
nism for the State supervisor to object to 
the proposed acquisition. 

This paragraph also authorizes the Board 
to shorten the post-approval waiting period 
required under section 11 of the Bank Hold
ing Company Act for an acquisition ap
proved under this paragraph, and to waive 
this period entirely to permit immediate ac
quisition of any or all of the banks to be ac
quired where the Board finds that immedi
ate action is necessary to prevent probable 
failure of any of the banks acquired under 
this section. 

TITLE II-FEDERAL DEPOSIT INSURANCE 

SECTION-BY-SECTION ANALYSIS 

Section 201: Short title 
Section 201 provides that this title may be 

called the "Federal Deposit Insurance Im
provements Act of 1986". 

Section 202: Risk-related assessments 
Section 202 of the Improvements Act 

allows the FDIC to vary the assessment rate 
that each bank must pay for FDIC insur
ance according to the risks that the bank 

presents to the FDIC's insurance fund. The 
assessment rate for any particular bank 
shall not exceed one-sixth of one per 
centum nor fall below one-twelfth of one 
per centum. 

Any technique for measuring risks must 
be flexible enough to respond to changes in 
the banking environment. Accordingly, the 
Improvements Act specifies that the FDIC 
must act by regulation, but does not pre
scribe particular types of risks the FDIC 
must consider. 

Section 203: Assessment of collateralized 
deposits 

Section 203 of the Improvements Act en
ables the FDIC by regulation to include se
cured borrowings in the assessment base of 
insured banks. The purpose of this amend
ment is that, in light of the preference that 
the Improvements Act gives to deposits, 
creditors may seek to place themselves 
ahead of depositors by obtaining collateral 
from a bank as security for the funds pro
vided by the creditor. Collateralized borrow
ings could remove substantial assets of a 
bank from the pool of assets available for 
the payment of general creditors. In effect, 
these collaterized borrowings would be the 
equivalent of insured deposits, but would 
never have been assessed. 

Section 204: Procedure for removal of 
insurance 

Under current law, before the FDIC 
brings an action for removal of insurance 
from a bank, the FDIC must give the char
tering authority and the insured bank up to 
120 days to correct violations of law or end 
unsafe or unsound practices. The Improve
ments Act eliminates this waiting period. 
The change will expedite the process for the 
removal of insurance and will reduce the 
period required for reaching a final determi
nation in such cases by approximately six 
months. 

Section 205: Enforcement procedures 
Section 205 of the Improvements Act en

ables the appropriate Federal banking 
agency for a bank to issue cease-and-desist 
orders specifically directed at the activities 
of any director, officer, employee, or agent 
of an insured bank; or at the activities of 
any other person participating in the con
duct of the affairs of such bank. The agency 
may censure or place limitations on the ac
tivities or functions of any such person, or 
suspend or bar him or her from participat
ing in the affairs of that bank, or of any 
other insured bank, for up to twenty-four 
months. This change provides a less onerous 
means of temporarily removing people 
whose activities do not rise to the level con
templated for total removal pursuant to 
Section 8<e> of the FDI Act. See 12 U.S.C. 
§ 1818(b)(l). 

Section 205 of the Improvements Act au
thorizes the banking agencies to issue tem
porary orders that place limitations on the 
activities or functions of a bank, its direc
tors, officers, employees, or agents, and on 
the activities or functions of any other 
person participating in the conduct of the 
affairs of the bank, or that suspend or bar 
any such person from participating in the 
affairs of that bank, or of any other insured 
bank, pending the completion of the pro
ceedings. See 12 U.S.C. § 1818<c><l>. 

Section 205 of the Improvements Act 
clarifies the banking agencies' existing au
thority by amending Section 8<e> of the FDI 
Act to provide that, when a Federal banking 
agency has removed a person from office at 
one insured bank, the agency may prohibit 
that person from participating in the affairs 

of any insured bank without the agency's 
prior written approval. See 12 U.S.V. 
§ 1818<e>O>. <2> & <4>. The Improvements 
Act further clarifies existing authority in 
confirming that agencies have jurisdiction 
and authority to proceed under Section 8<e> 
of the FDI Act against bank officials who 
have left office within one year prior to the 
date on which the agency has instituted the 
proceedings against them or the bank. See 
12 U.S.C. § 1818<e><6>. 

Section 206: Power to define terms 
Section 206 of the Improvements Act 

makes it clear that the FDIC has the power 
to define any terms used in the FDI Act 
that are not specifically defined by the FDI 
Act, and to interpret definitions that are 
provided in the FDI Act. 

Section 207: Examinations 
Section 207 of the Improvements Act 

makes it clear that the FDIC has authority 
to interpret the definition of the term "af
filiate" as that term is used in section 10 of 
the FDI Act. Section 10 or the FDI Act em
powers the FDIC to make regular examina
tions of the banks it regulates and their af
filiates, and to make special examinations of 
other insured banks and their affiliates. 
The Improvements Act enables the FDIC to 
define "affiliate" broadly enough to prevent 
evasions of the purpose and intent of Sec
tion 10 of the FDI Act. 

Section 208: Priorities in claims 
Section 208 of the Improvements Act es

tablishes, as a matter of Federal law, a uni
form set of priorities for paying claims 
against failed banks estates. Currently na
tional banks are liquidated in accordance 
with Federal law, while State banks are liq
uidated in accordance with State law. Feder
al law treats all claimants alike. According
ly, bank customers in the same State may 
be treated differently depending on whether 
their bank is a State-chartered bank or a na
tional bank. The Improvements Act elimi
nates this disparity. It follows the lead of 
the fourteen States that have modernized 
their laws to give priority to depositors. 

In establishing Federal priorities for 
claims, the Improvements Act also provides 
a nationwide standard for paying claims 
against the estates of failed banks. This 
result is beneficial in at least two ways. 
First, it provides greater certainly to deposi
tors and other creditors regarding the char
acter of their claims. Second, it facilitates 
the use of purchase-and-assumption trans
actions for banks wherever they are located. 

The priorities are as follows: 
Priority 1. This category includes three 

kinds of claim: administrative expenses of 
the receivership; reasonable administrative 
expenses of the bank or branch incurred 
within thirty days of the closing; and all 
claims of the United States Government. 

The receivership's administrative ex
penses include any and all advances that 
the receiver may make to preserve, protect, 
or enhance any receivership asset, and all 
costs that the receiver may incur in operat
ing the receivership. 

The administrative expenses of the bank 
include expenses such as employees' wages, 
services provided by accountants, attorneys, 
appraisers, or examiners, and other operat
ing expenses normally incurred in the 
course of the business and operations of 
banking. A priority for such claims assures 
that a bank can operate normally until clos
ing. Accordingly, all claims of this kind fall 
within Priority 1, but only if they are rea
sonable in amount and in kind, as deter-
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mined by the receiver in its sole discretion. 
If the receiver does not recognize a claim as 
qualifying for Priority 1, the claim is in 
whatever lower category is appropriate, ac
cording to the nature of the claim. 

In affording claims of the United State 
Government a priority over all other claims 
<except those also included in Priority 1), 
the Improvements Act retains the policy ex
pressed in 31 U.S.C. 3713. That statute gen
erally gives claims of the United States Gov
ernment a priority over all other claims. 
The priority only applies to claims against 
State banks, however, because the National 
Bank Act provides for ratable distribution 
of claims against the estate of a failed na
tional bank. 12 U.S.C. § 194; See Jennings v. 
United States Fidelity Guaranty Co., 294 
U.S. 216 <1935). The Improvements Act ex
tends this policy to national banks as well. 
It thereby establishes a uniform treatment 
of claims filed by the United States Govern
ment, without regard for whether the 
claims are filed against State banks or na
tional banks. 

The question whether a claim of a par
ticular agency is entitled to priority is to be 
decided in the same manner under the Im
provements Act as under 10 U.S.C. § 3713. 
In this connection, it should be noted that 
10 U.S.C. § 3713 does not confer priority on 
claims of the Corporation against a failed 
bank, and the Improvements Act retains 
this treatment of such claims. The Corpora
tion's claims only fall within Priority 1 if 
they are claims for "administrative expenses 
of the receivership." 

Priority 2. This category includes all 
claims for deposits, and all claims of the 
Corporation as subrogee to depositors. The 
term "deposit" does not include foreign de
posits or deposits held by international 
banking facilities. Claims based on such ob
ligations have a lower priority (generally 
Priority 3). 

Priority 3. This category includes all other 
claims that have accrued and become un
conditionally fixed by the time of closing 
and that are then due and owing. Ordinari
ly, claims of this kind are shown as liabil
ities on the books of the bank at the time of 
closing. But Priority 3 excludes such claims 
when they are related to subordinated debt 
or stock. 

The Improvements Act provides that the 
receiver shall pay all claims in Priority 3 
before paying those of lower priorities. Ac
cordingly, the receiver has much greater 
flexibility in dealing with the estate of a 
failed bank. In addition, the receiver can 
more accurately compare the costs of liqui
dating the failed bank's assets, of arranging 
a purchase-and-assumption transaction with 
a solvent bank, and of organizing a bridge 
bank to carry on the failed bank's business 
for a temporary period. 

Priority 4. This category includes all other 
claims except claims related to subordinated 
debt or stock. The vast majority of claims in 
Priority 4 are contingent claims-e.g., law
suits that have not yet reached final judg
ment, standby letters of credit, and other 
such claims. 

Priority 4 also includes claims for acceler
ated stipulated or liquidated damages that 
accrue upon the closing of the bank or 
branch, except such claims that pertain to 
subordinated debt or stock. Accordingly, the 
Improvements Act prevents a claimant from 
elevating a claim to Priority 3 merely by 
having an agreement providing for such 
damages. 

Priority 5. This category includes claims 
for subordinated debt that the bank has 

issued to the Corporation, and any other 
subordinated debt that is issued and out
standing on the effective date of the Feder
al Deposit Insurance Improvements Act of 
1986. If Corporation does not hold subordi
nated debt of the bank at the time the bank 
closes, all subordinated debt falls within Pri
ority 6. Claims based on agreements for ac
celerated, stipulated or liquidated damages 
that pertain to agreements to subordinated 
debt identified in Priority 5 likewise fall 
within Priority 5. 

Priority 6. This category includes all other 
claims for subordinated debt. Claims based 
on agreements for accelerated, stipulated or 
liquidated damages that pertain to subordi
nated debt identified in Priority 6 likewise 
fall within Priority 6. 

Priority 7. This category includes claims 
by shareholders based on stock ownership, 
together with claims for accelerated, stipu
lated or liquidated damages based on such 
stock ownership. 

The Improvements Act permits a receiver 
to make distributions of the assets of the 
estate of the bank or branch to the claim
ants within any priority category on a pro 
rate basis at any time, so long as the receiv
er has made provision for paying all claims 
of any higher priority in full. The receiver is 
not obligated to delay distributions to do
mestic claimants as a result of impediments, 
whether procedural or substantive, in ob
taining payment of claims that are subject 
to procedures established by foreign govern
ments, however. 

The Improvements Act provides for the 
accrual of interest on claims after the clos
ing of a bank, and prescribes the rate at 
which interest shall accrue on such claims. 
The rate is determined at the start of the 
receivership, and remains the same 
throughout the receivership's life. 

Section 209: Subrogation 
Section 209 of the Improvements Act pro

vides that, as a matter of Federal law, the 
Corporation shall be subrogated to all rights 
of a depositor when the Corporation makes 
payment of insurance to him or her for the 
insured portion of his or her deposit. The 
Corporation is only subrogated to the 
extent of such payment; the depositor re
tains his or her claim against the failed 
bank's estate for any amounts exceeding the 
insurance payment. 

The subrogation includes the right to re
ceive the same dividends from the proceeds 
of the assets of such closed bank as would 
have been payable to the depositor on a 
claim for the insured deposit. 

Currently, the FDIC may make insurance 
payments only if State law recognizes the 
FDIC's rights as subrogee. Where State law 
does not explicitly provide for such subroga
tion, the FDIC must assure itself of such 
subrogation by another means-typically, 
by requiring the depositor to transfer such 
rights to the FDIC as a condition of receiv
ing insurance. Techniques like these are 
needlessly costly, however. The Improve
ments Act eliminates the need for them. 

Sect-ion 210: Bridge banks 
Section 210 of the Improvements Act cre

ates a new vehicle, called a "bridge bank," 
for dealing with bank failures. This vehicle 
enables the FDIC to "bridge" the gap be
tween the failed bank and a satisfactory 
purchase-and-assumption or other transac
tion that cannot be accomplished at the 
time of failure. 

A "bridge bank" is a new national bank es
tablished by the FDIC to take over the 
assets and liabilities of a failed bank and to 

carry on its business for a limited period of 
time. The FDIC may only establish a bridge 
bank if it finds that: 

The cost of organizing and operating a 
bridge bank will not exceed the cost of liqui
dating the failed bank, including paying its 
insured accounts; or 

The continued operation of the failed 
bank is essential to provide adequate bank
ing services in its community; or 

The continued operation of the failed 
bank is in the best interest of the depositors 
of the closed bank or the public. 

The FDIC must dispose of the stock of a 
bridge bank within two years. The FDIC 
may, after consulting with the Comptroller 
of the Currency, extend this deadline for a 
maximum of one year. 

Bridge banks have all the powers of other 
national banks. Bridge banks do not always 
have capital, however. Accordingly, the Im
provements Act frees them from various 
statutory limits based on bank capital, and 
instead empowers the Comptroller of the 
Currency to specify appropriate limits. 

When a bridge bank has taken over a 
failed bank, and the failed bank could have 
been acquired by a bank owned by an out
of-state holding company under Section 
13<0 of the FDI Act, 12 U.S.C. § 1823<0, the 
bridge bank may likewise be acquired by a 
bank owned by an out-of-state holding com
pany, or directly by an out-of-state bank or 
holding company. 

Section 211: Branching 
The FDI Act now provides that, if a bank 

wishes to establish a new domestic branch, 
or to move an existing domestic branches 
<including its main office), the FDIC must 
approve the action in advance. The Im
provements Act relaxes this restriction. It 
provides that an insured nonmember bank 
need only notify the FDIC within thirty 
days of the date on which the bank estab
lishes and begins to operate a domestic 
branch (including its main office> at a new 
location. The rules regarding foreign 
branches remain unchanged. See 12 U.S.C. 
§ 1828(d)(l). 

Section 212: Technical and conforming 
amendments 

Section 212 of the Improvements Act 
strikes out various obsolete provisions, and 
corrects typographical errors in the present 
text of the FDI Act. These changes are non
substantive in nature. 

TITLE Ill-FEDERAL SAVINGS AND LoAN 
INSURANCE CORPORATION RECAPITALIZATION 

SECTION-BY-SECTION ANALYSIS 

Section 301 
Section 301 provides that this title may be 

called "Federal Savings and Loan Insurance 
Corporation Recapitalization Act of 1986." 

Section 302 
Section 302 amends the Federal Home 

Loan Bank Act to add a new section 21 that 
would require the Federal Home Loan 
Banks ("FHLBanks" or "Banks" ) to invest 
in the newly created "Financing Corpora
tion", which, in turn, would be required to 
invest in the Federal Savings and Loan In
surance Corporation <"FSLIC"). Under 
paragraph (1) of subsection <a> of new sec
tion 21 of the Federal Home Loan Bank Act. 
the Federal Home Loan Bank Board 
("board") would be required to charter the 
Financing Corporation. which would be 
under the direction of the Financing Corpo
ration Directorate ("Directorate"), and op
erated by the Directorate subject to the 
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board's rules, regulations, orders, and direc
tions. Subsequent provisions of this Act de
scribe the Financing Corporation, which 
would be owned by the FHLBanks and 
would be used as a means of financing an 
equity transfer to FSLIC. Paragraph Cl) 
also would require each FHLBank to pur
chase non-voting capital stock in the Fi
nancing Corporation at such time and in 
such amounts as prescribed by the board. 
The stock would have par value and would 
be transferable only among the Banks, in 
the manner prescribed by the board. The 
Banks' investment would be lawful, notwith
standing limitations found elsewhere in the 
Federal Home Loan Bank Act. 

The Directorate would consist of three 
members, one of whom would be the Direc
tor of the Office of Finance of the 
FHLBanks or his successor, and two of 
whom would be selected by the Chairman of 
the Federal Home Loan Bank Board from 
among the presidents of the FHLBanks. 
Each of the two FHLBank presidents would 
serve for a term of one year. No president of 
a FHLBank could be selected to serve an ad
ditional term on the Directorate unless each 
of the FHLBank presidents had already 
served at least as many terms as the presi
dent being selected to serve the additional 
term. The legislation provides that the 
Chairman of the Federal Home Loan Bank 
Board will select a chairman of the Direc
torate from among its three members. 

Paragraph <2> of subsection <a> of new sec
tion 21 would limit the aggregate amount of 
the Banks' investment in the Financing Cor
poration to $3 billion, and the cumulative 
investment by each Bank to the aggregate 
of its legal reserves plus "undivided profits." 
For purposes of the Banks' investment in 
the Financing Corporation, the language re
f erring to legal reserves and "undivided 
profits" is intended to include all retained 
earnings of the FHLBanks except for those 
amounts held in the "dividend stabilization 
reserve" as of December 31, 1985. The "divi
dend stabilization reserve" is excluded from 
investment in the Financing Corporation 
because it includes funds, above the legal re
serves, that had been determined not to be 
dividended in the year earned, so as to 
create a possible supplement to future 
years' dividends. This special dividend re
serve, would, however, have to be used com
pletely before a FHLBank, subject to board 
approval, could ever draw on its legal re
serves under the circumstances outlined 
under section 305 of this Act. To ensure 
that only the amount held in the "dividend 
stabilization reserve" as of December 31, 
1985, is excluded from the amounts that 
may be invested in the Financing Corpora
tion, the legislation specifically lists the 
amounts held by each FHLBank in its "divi
dend stabilization reserve" as of December 
31, 1985. For purposes of this Act, "undivid
ed profits" includes retained earnings other 
than legal reserves and amounts held in the 
"dividend stabilization reserve" as of De
cember 31, 1985. "Legal reserves" refers to 
the amount each FHLBank has and is re
quired to carry to a reserve account pursu
ant to the first two sentences of Section 
16<a> of the Federal Home Loan Bank Act. 

Under paragraph (3) of subsection <a> of 
new section 21, each FHLBank would be re
quired to purchase a specified percentage of 
the first $1 billion of stock in the Financing 
Corporation. The percentage of the first $1 
t illion that each Bank is required to invest 
in non-voting capital stock of the Financing 
Corporation is derived from a formula 
taking into account each Bank's individual 

share of total FHLBank System retained 
earnings <minus their "dividend stabiliza
tion reserves") and the share of FSLIC-in
sured deposits held by each Bank's member 
institutions. By taking into account the 
shares of FSLIC-insured deposits held by 
Banks' member institutions, the formula ac
commodates Banks' member institutions 
that are insured by the Federal Deposit In
surance Corporation. 

Allocation of the remaining stock pur
chases is based on the percentage of total 
assets of FSLIC-insured members represent
ed at each Bank; however, the amount of 
stock that any FHLBank would be required 
to purchase is limited to the total of its 
legal reserves plus undivided profits, which 
are described above. The aggregate amount 
of Financing Corporation stock that must 
be purchased by all of the FHLBanks is not 
reduced because of the above limitation, 
which may affect particular Banks. There
fore, paragraph (4) of this subsection pro
vides for a reallocation of stock purchases 
among Banks that have not reached their 
limits. 

Paragraph <4> of subsection <a> of new sec
tion 21 provides that if a Bank could not 
purchase the full amount of stock in the Fi
nancing Corporation because that amount 
exceeded its legal reserves plus undivided 
profits, the amount that that Bank could 
not purchase would be prorated for invest
ment among the remaining FHLBanks 
based on their stock holdings in the Financ
ing Corporation, as long as ihe cumulative 
amount of funds required to be invested in 
by the remaining Banks did not exceed their 
legal reserves and undivided profits. Any 
such FHLBank that did not purchase the 
full amount of Financing Corporation stock 
as required under the formula in the pre
ceding paragraph would be obligated to pur
chase at some future time from those Banks 
to which such stock was reallocated, the 
stock that would have originally been allo
cated to it. Until the restricted Bank had 
fulfilled this repurchase obligation, it would 
be prohibited from paying dividends in 
excess of one-half of its net earnings. Such 
funds not p~id out in dividends would be 
placed in a reserve required by the board 
and would not be available for dividends. 

Under su~section Cb) of new section 21, 
the Financirtg Corporation, subject to rules, 
regulations, orders, and directions pre
scribed by the board, would be provided 
with corporate powers necessary and appro
priate for its operation as a specialized 
entity. Such corporate powers would include 
the power to issue obligations in the form of 
non-voting capital stock to the FHLBanks; 
to invest in any securities issued by FSLIC; 
to borrow from the capital markets by issu
ing debt, the maturity of which <including 
any refinancings) could not exceed thirty 
years, and the net proceeds of which would 
be required to be invested in FSLIC, or used 
to refund obligations whose net proceeds 
were so invested, under terms and condi
tions approved by the board; and other 
powers which are customary and usual for 
corporations generally. Under the terms of 
this subsection, the Financing Corporation 
would have no paid employees and the Di
rectorate could, with the approval of the 
board, authorize the officers, employees, or 
agents of the FHLBanks or board to act on 
behalf of the Financing Corporation to per
form the Financing Corporation's functions. 

Under paragraph (1) of subsection (b) of 
new section 21, obligations of the Financing 
Corporation <which would be issued only 
with the approval of the board), like 

FHLBank obligations, would be lawful in
vestments, and could be accepted as security 
for all fiduciary, trust, and public funds, the 
investment or deposit of which would be 
under the authority or control of the 
United States or any officer or officers 
thereof. This subsection would also author
ize the Federal Reserve banks to act as de
positaries, custodians, and/or fiscal agents 
for the Financing Corporation in the gener
al performance of its powers under this Act. 

Pursuant to paragraph <2> of subsection 
Cb> of new section 21, obligations of the Fi
nancing Corporation would be treated in 
the same manner as FHLBank obligations 
for purposes of investment, sale, underwrit
ing, purchase, use as collateral, and dealing 
by financial institutions such as banks, 
thrifts, and credit unions. 

Under paragraph (3) of subsection Cb> of 
new section 21, the Financing Corporation 
would bear exclusive liability for its obliga
tions and interest thereon. The Financing 
Corporation's obligations and interest there
on would no be obligations of or guaranteed 
by the FHLBanks, the United States, or 
FSLIC. Obligations of the Financing Corpo
ration would have the same tax status as ob
ligations of the FHLBanks and the Financ
ing Corporation would have the same tax 
status as the FHLBanks. The Secretary of 
Treasury would be authorized to prepare 
the necessary forms of stock, debentures, 
and bonds, as approved by the board, pursu
ant to Section 23 of the Federal Home Loan 
Bank Act, for obligations of the Financing 
Corporation, as the Secretary of Treasury is 
also so authorized for obligations of the 
FHLBanks. 

. Under paragraph (4) of subsection <b> of 
new section 21, all instruments issued by the 
Financing Corporation would be exempt se
curities under the provisions of the Federal 
securities law administered by the Securities 
and Exchange Commission. This exemption 
is the same as that enjoyed by obligations of 
the FHLBanks. 

Under paragraph (5) of subsection Cb> of 
new section 21, the Financing Corporation 
would be prohibited from making any net 
new borrowings after December 31, 1996, al
though the Financing Corporation would be 
permitted to refinance previously issued 
debt after December 31, 1996. Refinancings 
of previously issued debt could not mature 
later than December 31, 2026. 

Paragraph (6) of subsection Cb) of new sec
tion 21 would accord the Financing Corpo
ration the same coverage under the Govern
ment Corporations Control Act as the 
FHLBanks are accorded under that Act pur
suant to Section ll(j) of the Federal Home 
Loan Bank Act <12 U.S.C. 1431Cj)). Thus, 
audits of the Financing Corporation by the 
General Accounting Office could be con
ducted although the Financing Corporation 
would have no Government capital invested 
in it. In addition, the Secretary of the 
Treasury, a Federal Reserve Bank, or a 
bank designated as a depositary or fiscal 
agent of the United States Government 
would have the authority to keep the Fi
nancing Corporation's accounts <although 
the Secretary of Treasury could waive this 
provision regarding accounts and there is 
separate authority for Federal Reserve 
banks to act as depositaries, custodians, 
and/or fiscal agents for the Financing Cor
poration pursuant to new paragraph 
21Cb)(2)). Before the Financing Corporation 
could issue obligations and offer them to 
the public, the Secertary of the Treasury 
would prescribe the various conditions to 
which the obligations would be subject <in-
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eluding the form, denomination, maturity, 
and interest rate>. the way and time the ob
ligations would be issued, and the price for 
which the obligations would be sold. This 
procedure is currently in place for the issu
ers who are subject to Section 9108Ca) of 
title 31, United States Code (part of the 
Government Corporations Control Act> and 
in practice the Treasury generally approves 
terms and conditions on obligations as pro
posed by these issuers. Finally, before the 
Financing Corporation could buy or sell a 
direct obligation of the United States Gov
ernment, or an obligation on which the 
principal, interest, or both, is guaranteed, of 
more than $100,000, the Secretary of Treas
ury would have to approve the purchase or 
sale, although the Secretary could waive 
this requirement. All of these authorities 
also pertain to the FHLBanks' issuance of 
debt. 

Under new subsection 21(c) the Financing 
Corporation would invest those assets that 
it does not invest in FSLIC, in the same set 
of obligations and under the same condi
tions as FHLBanks are permitted to invest 
their reserves under the current Section 16 
of the Federal Home Loan Bank Act. These 
investments include: ( 1 > investments in zero
coupon securities, which investments would 
be used to defease at maturity the principal 
of debt issued by the Financing Corpora
tion; and (2) short-term investments of the 
net proceeds of debt issued by the Financing 
Corporation prior to the purchase of FSLIC 
capital stock and certificates. 

Under new subsection 21(d), obligations 
issued by the Financing Corporation and 
outstanding would be issued at such times 
and in such amounts as the board deter
mines, but would not be permitted to exceed 
the greater of < 1) five times the Financing 
Corporation's paid-in capital, as determined 
by the board, or <2> the face amount <which 
for zero-coupon securities would be the prin
cipal amount due at maturity> of obligations 
invested in by the Financing Corporation 
pursuant to subsection 21Cc). The second re
striction would permit the Financing Corpo
ration to exceed a five-to-one leverage only 
if it could purchase securities whose amount 
due at maturity would at least equal the 
principal amount due on all the Financing 
Corporation's debt, thereby ensuring that 
the debt principal would be repaid. 

New subsection 21Ce> would require both 
retirement of all Financing Corporation ob
ligations and liquidation of the Financing 
Corporation no later than December 31, 
2026. This date relates to the date in new 
subsection 21(b) which provides both that 
the Financing Corporation cannot issue ob
ligations whose maturities exceed thirty 
years, and that the Financing Corporation 
can make no net new borrowings after De
cember 31, 1996. The board, on behalf of the 
FHLBanks, would be the successor to the 
powers of the Financing Corporation 
deemed necessary by the board to be pre
served. 

Section 303 
Section 303 would establish the status of 

the Financing Corporation as a "mixed own
ership" government corporation, which is 
the same status accorded to FHLBanks, 
under the Government Corporations Con
trol Act. Although there would be no gov
ernment capital invested in the Financing 
Corporation, this category of "mixed owner
ship" has been accorded to the Financing 
Corporation to provide it with parallel legal 
status to that of the FHLBanks. 

Section 304 
Section 304 would empower FSLIC to 

issue equity in the forms of redeemable non
voting capital stock and non-redeemable 
capital certificates. The non-voting capital 
stock would be issued in an amount equal to 
the aggregate investment by the FHLBanks 
in the Financing Corporation. The Financ
ing Corporation would be the sole purchaser 
of both the capital certificates and the cap
ital stock issued by FSLIC, and proceeds 
paid to FSLIC from that purchase would be 
included as part of the primary reserve of 
FSLIC. The capital certificates and stock 
would pay dividends equal to the Financing 
Corporation's interest payments on its obli
gations and issuance and reasonable direct 
administrative costs, on or before the dates 
on which such amounts would be due and 
payable, minus any net interest payments to 
the Financing Corporation on short term in
vestments of the proceeds of its obligations 
prior to the purchase of capital certificates 
and capital stock in FSLIC, as determined 
by the board. Thus, dividends paid by 
FSLIC will cease at such time that all Fi
nancing Corporation obligations mature 
since the Financing Corporation will be dis
solved at that time. 

This section also would authorize FSLIC 
to pay off and retire its capital stock upon 
maturity of all the obligations issued by the 
Financing Corporation. Since FSLIC's cap
ital certificates would be non-redeemable, 
FSLIC would extinguish them with no 
payoff at the time FSLIC retired the capital 
stock. FSLIC would be authorized to make 
such payoff on the retired capital stock 
solely with its contributions accumulated in 
its "equity return account," an account cre
ated under this Act that could include 
annual contributions made by FSLIC ac
cording to statutorily prescribed formulae. 
Any such contributions would be made at 
the end of each year beginning in 1997 and 
ending in the year during which the last ob
ligation of the Financing Corporation ma
tures. Contribution amounts made to the 
equity return account would not be included 
as FSLIC reserves. Such contribution 
amounts would be the only monies included 
in the equity return account. Any interest 
earned on the funds in the equity return ac
count would be for the account of FSLIC 
and would not be included as part of the 
equity return account, but would be added 
to the reserves of FSLIC. While the contri
butions to the equity return account would 
be made annually as prescribed above, no 
payoff and retirement of FSLIC stock would 
be authorized to be made until the maturity 
of all Financing Corporation obligations. 

The formulae for the annual contribu
tions are described below. No annual contri
butions can be required to be made if the 
FSLIC reserves are less than .50 percent of 
all accounts of all insured members <as of 
December 31 of the preceding year). In any 
year in which FSLIC's reserves are equal to 
.50 percent of all accounts of all insured 
members or greater <as of December 31 of 
the previous year), the contribution would 
be the amount invested by the Financing 
Corporation in FSLIC capital stock, divided 
by the number of years from the first year 
after 1996 that the reserves to accounts 
ratio reached .50 percent to the year in 
which the last maturing obligation of the 
Financing Corporation matures <which 
could be no later than 2026). 

The legislation also provides for addition
al contributions as determined by the board, 
under certain circumstances. In any year in 
which the FSLIC's reserves are equal to 1.0 

percent of all accounts of all insured mem
bers or greater up to and including 1.25 per
cent of all such accounts <as of December 31 
of the preceding year), the additional con
tribution as determined by the board could 
be a maximum of 6 percent per year com
pounded on the amount invested by the Fi
nancing Corporation in FSLIC capital stock 
computed from the year the investment was 
made to the year in which the last maturing 
obligation of the Financing Corporation ma
tures <not later than 2026), divided by the 
number of years from the first year after 
1996 that the reserves to accounts ratio 
reached 1.0 percent to the year in which the 
last maturing obligation of the Financing 
Corporation matures. The legislation sets 
forth two other formulae for possible addi
tional contributions if the reserves to ac
counts ratio of FSLIC were to increase, rais
ing the percentage compounded and sub
tracting from these in the numerator of the 
fraction, the amounts already paid out in 
additional contributions. All these addition
al contributions, which would be above the 
repayment of the amount invested by the 
Financing Corporation in FSLIC capital 
stock, would be the subject to the discretion 
of the board. 

This legislation is structured carefully to 
create, in a fair and appropriate manner, 
budgetary collections from the equity in
vestments in FSLIC that would offset budg
etary outlays resulting from FSLIC's case 
resolution costs. The equity investments in 
FSLIC should be counted as offsetting col
lections for t hree primary reasons. First, 
FSLIC would never repay, under any cir
cumstances, the bulk of the funds invested 
in it by the Financing Corporation <the non
redeemable capital certificates>. Second, any 
possible repayment of the capital invest
ment in FSLIC stock at time of retirement 
would be dependent on FSLIC's financial 
performance. Indeed, the FHLBank's cap
ital contribution to the Financing Corpora
tion may never be paid back, as would be 
clearly reflected in the FHLBank's inde
pendently audited financial statements. Fi
nally, FSLIC would have no responsibility 
to pay off the principal of the Financing 
Corporation's debt; the Financing Corpora
tion's debt would be solely its own responsi
bility. 

Section 304 also makes clear that the term 
"Financing Corporation" refers to the cor
poration chartered pursuant to section 302 
of this legislation, new section 21 of the 
Federal Home Loan Bank Act. 

Finally, section 304 makes clear that cer
tain statutorily prescribed actions regarding 
the FSLIC's primary and secondary reserves 
could not be triggered as long as shares of 
the capital stock of the FSLIC are outstand
ing. 

Secti on 305 
Section 305 would amend Section 16 of 

the Federal Home Loan Bank Act to allow 
the board, under certain circumstances, to 
authorize a FHLBank to declare and pay 
dividends out of its undivided profits or 
legal reserves, but only after such Bank has 
reduced all other reserves <e.g., the "divi
dend stabilization reserve" ) to zero. Such an 
extraordinary dividend may be permitted 
where < 1) a FHLBank incurs a charge-off re
lated to its investment in the Financing Cor
poration and < 2) the board determines there 
is an extraordinary need for payment of 
such dividends. Any such use of undivided 
profits or legal reserves would not affect the 
requirements for FHLBanks' investments in 
Financing Corporation stock. 
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Section 306 

Section 306 is meant to clarify that the 
sentences referring to the retirement of cap
ital stock in subsection 402Ch> of the Nation
al Housing Act do not cover either FSLIC 
stock or FSLIC certificates issued pursuant 
tc.. this Act. 

TITLE IV-THRIFT INSTITUTIONS INVESTMENT 
ACT OF 1986 

SECTION-BY-SECTION ANALYSIS 

Section 401: Short title 
Section 401 provides that the title of this 

Act is the "Thrift Institutions Investment 
Act of 1986". 

Section 402: Equality of thrift and bank 
holding company affiliate transactions 

Section 402 amends subsection Cd> of sec
tion 408 of the National Housing Act to 
equalize the restrictions on inter-affiliate 
transactions within a savings and loan hold
ing company C"S&L holding company") and 
a bank holding company C"BHC">. The new 
subsection Cd)Cl) would limit interaffiliate 
transactions within an S&L holding compa
ny to those transactions banks are permit
ted under section 23A and the new section 
23B of the Federal Reserve Act. 

The purposes of this amendment are: < 1 > 
to promote parity of regulation of bank 
holding companies and S&L holding compa
nies; and <2> to maintain stringent safety 
and soundness rules for S&L holding com
panies. By equalizing S&L holding company 
treatment with that of BHCs, it would in
crease incentives to purchase troubled sav
ings and loans, help savings and loans at
tract more capital, and promote competitive 
offerings by S&L holding companies compa
rable to those available through BHCs. 

Section 408Cd> of the National Housing 
Act, 12 U.S.C., section 1730a<d>, imposes re
strictions on transactions between an S&L 
and its affiliates that are markedly more on
erous than apply to transactions between 
banks and their affiliates under section 23A 
of the Federal Reserve Act, 12 U.S.C., sec
tion 37lc. Section 408 totally prohibits a 
number of transactions between S&L.s and 
their affiliates, and those that are not pro
hibited are authorized only with advance 
approval by the Federal Savings and Loan 
Insurance Corporation C"FSLIC">-a re
quirement that imposes impractical incon
venience, inefficiency and delay. 

Section 23A, on the other hand, relies on 
strict restrictions on affiliate transactions to 
prevent abuses. Section 23A limits a bank's 
transactions <i.e., extensions of credit and 
transactions having the effect of funding 
the affiliate> with any single affiliate to 10 
percent of the bank's capital and surplus, 
and with all affiliates to 20 percent. Fur
thermore, all such transactions must be 
fully secured. Section 23A has been applied 
to bank holding companies successfully for 
many years. 

The new section 23B would require arms' 
length dealing between a bank or thrift and 
its affiliates with respect to various types of 
transactions, including transactions covered 
by section 23A, the sale of assets or furnish
ing of services, transactions in which the af
filiate acts as agent, and third-party trans
actions in which the affiliate has an inter
est. Section 23B also would prohibit the 
bank or thrift from agreeing to be responsi
ble for its affiliates' debts or so advertising, 
and from using a name similar to that of its 
securities affiliate. In addition, it would re
strict certain securities transactions be
tween a bank or thrift and its securities af-
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filiate in order to prevent conflict of inter
est abuses. 

The new subsection Cd)C2) would clarify 
that sections 23A and 23B do not apply to 
credit card transactions by any person with 
an affiliate of an S&L to purchase goods or 
services from such affiliate of an S&L that 
extends credit on an S&L-issued credit card, 
as long as the proceeds are used solely to 
satisfy charges incurred with the credit card 
and the card can be used to finance pur
chases at unaffiliated firms. The purpose of 
subsection Cd><2> is to avoid a possible inter
pretation of section 23A prohibiting firms 
from accepting credit card purchases where 
the credit was extended by an affiliated 
S&L. Section 23A has not been so interpret
ed in the past. The requirement that the 
card can be used at unaffiliated firms is in
tended to prevent the S&L from unfairly 
benefiting its affiliates with subsidized 
credit. 

Section 403: Conformity of affiliation 
restrictions 

Section 403 would prohibit States from 
imposing restrictions on affiliations of S&L.s 
to a greater extent than they are restricted 
by Federal law. It also would prohibit States 
from imposing licensing or other require
ments on S&L affiliates or their employees, 
officers or agents that are more restrictive 
than those applicable to similar firms that 
are not affiliated with an S&L. 

These laws pose a major barrier to pur
chasers of troubled S&L.s. Many of these 
prospective purchasers would be barred be
cause they own one or more "disfavored" 
businesses even though Federal law would 
permit the combination. As a result they 
limit FSLIC's options for attracting pur
chasers of ailing savings and loans. 

Section 404: Limited transactions in 
savings and loan stock 

Section 404 would allow securities subsidi
aries of S&L holding companies to trade 
and engage in secondary market transac
tions in shares of any nonsubsidiary S&L or 
S&L holding company in an amount not ex
ceeding five percent of the S&L's or S&L 
holding company's outstanding voting secu
rities. This limited exception is intended to 
allow diversified S&L holding companies to 
maintain limited trading positions in S&L 
stocks. 

Section 408Ce>Ci>CA>Ciii> of the National 
Housing Act, 12 U.S.C., section 
l 730a<e>(i)CA>Ciii), currently prohibits both 
unitary and multiple S&L holding compa
nies directly or indirectly from acquiring 
any voting shares of a nonsubsidiary (i.e., 
not controlled> FSLIC-insured S&L or S&L 
holding company. It also prohibits multiple 
S&L holding companies from acquiring 
more than five percent of a company not a 
subsidiary which is engaged in activities im
permissible for multiple S&L holding com
panies. The FHLBB interprets these provi
sions as prohibiting S&L holding companies 
from underwriting, trading or marking mar
kets in any S&L securities. 

Amending this section to permit limited 
trading in S&L shares would attract new 
purchasers of ailing S&L.s and channel cap
ital into the S&L industry. Diversified fi
nancial firms with substantial capital often 
have securities affiliates. The proposed 
amendment accommodates their securities 
activities in a safe way by allowing them 
only to trade in S&L stock so they can con
tinue to serve their customers. 
Section 405: Relating debt limits to capital 
Section 405 would increase the amount of 

debt <as a percentage of consolidated net 

worth> that certain well-capitalized nondi
versified S&L holding companies may issue 
without requesting specific written approval 
of FSLIC. Currently a nondiversified S&L 
holding company cannot issue debt exceed
ing 15 percent of its consolidated net worth 
without specific FSLIC approval. This sec
tion would increase the threshold from 15 
percent to 30 percent <or greater with the 
written approval of FSLIC> for S&L holding 
companies that meet certain capital stand
ards. 

To be eligible for this exception, each of 
the holding company's insured institutions 
must have been in compliance with mini
mum capital standards for two of the pro
ceding three fiscal quarters and be in com
pliance with such standards for all fiscal 
quarters that its debt exceeds 15 percent of 
consolidated net worth. 

Section 408<g> of the National Housing 
Act, 12 U.S.C., Section l 730a(g), currently 
restricts the issuance of debt securities by 
"nondiversified" S&L holding companies
those whose S&L and "related activities" 
constitute 50 percent or more of either their 
consolidated net worth or their consolidated 
net earnings. As the "related activities" <i.e., 
activities permissible for multiple S&L hold
ing companies> expand, more parent compa
nies find themselves to be "nondiversified" 
under this definition. A "nondiversified" 
S&L holding company may not incur debt 
in excess of 15 percent of consolidated net 
worth without advance approval by FSLIC. 
<The term "debt" is very broadly defined 
and may even include checking accounts.> 
The process of receiving the prior approval 
of FSLIC to incur or roll over debt is time 
consuming and can impede a diversified 
S&L holding company from effectively uti
lizing the capital markets. There is no com
parable restriction on BHCs. 

These restrictions discourage acquisitions 
of problem thrifts and infusions of capital 
into the thrift industry. S&L holding com
panies need to be able to adjust their finan
cial structure quickly in order to be able to 
take advantage of business and financial op
portunities as they arise. Flexibility is espe
cially important to acquirers of problem 
S&L.s because they will need to change past 
business practices in order to return these 
S&L.s to profitability and competitiveness. 

Section 405 is intended to eliminate the 
prior approval requirement for a substantial 
number of debt transactions that do not in
volve a potential for undue risk-both be
cause leverage of 30 percent or less does not 
present undue risk to properly capitalized 
institutions and because the existence of 
minimum regulatory capital ensures that 
there is an adequate cushion to protect de
positors, owners, and FSLIC. 
Section 406: Waiver options for interlocking 

directorates in emergency acquisitions 
Section 406 creates a presumption that 

management arrangements otherwise pro
hibited by the Depository Institution Man
agement Interlocks Act as permissible with 
respect to companies that become S&L 
holding companies by acquiring failing 
thrifts. However, the FHLBB may rebut 
that presumption with a determination, 
within 60 days after notice of an arrange
ment that otherwise would be prohibited, 
that < 1 > it would be an interlock that would 
result in a monopoly or substantial lessen
ing of competition, and <2> the services pro
vided by the management official could not 
be structured or limited so as to preclude 
such anticompetitive results. 
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The Depository Institutions Management 

Interlocks Act, 12 U.S.C., sections 3201-3208, 
currently prohibits a management official 
of a depository institution from serving as a 
management official of another nonaffiliat
ed depository institution or depository insti
tution holding company if an office of an af
filiate is located in the same standard met
ropolitan statistical area. The Act also pro
hibits managerial officials of a depository 
institution or depository holding company 
with assets exceeding $1 billion from serving 
as a management official of any nonaffiliate 
having total assets exceeding $500 million. 
There are a number of statutory exceptions, 
and the FHLBB is authorized to adopt rules 
and regulations allowing interlocks which 
otherwise would be proscribed by the Act. 

Any effort to attract more capital to the 
S&L industry to lower FSLIC's costs and 
strengthen the industry in the future de
pends in part on the interest of large, diver
sified corporations. Many of these firms 
have bankers on their boards, who could not 
continue in that capacity under current law 
unless the FHLBB grants a waiver. This 
amendment simply signals a willingness to 
presume that these executives may remain 
as directors, unless the FHLBB decides that 
their presence is harmful to competition. In 
that event, the FHLBB could still prohibit 
the director's service. 
Section 407: Thrift subsidiary arrangements 

Section 407 makes clear that certain joint 
sales and marketing arrangements and 
cross-advertising between a thrift subsidiary 
of a bank holding company on one hand, 
and the parent holding company and its 
other bank or nonbank subsidiaries on the 
other, are not prohibited under the public 
benefits balancing test <i.e., the "proper in
cident" test) prescribed by the Bank Hold
ing Company Act C"BHC Act"). While this 
provision authorizes specified operations 
under the BHC Act public benefits test, it is 
not meant to override any other provision of 
law. For example, all operatioris would 
remain subject to antitrust laws, tie-in re
strictions, charter limitations, interstate 
prohibitions, and other applicable provi
sions of law. 

Section 408: Thrift acquisitions 
Section 408 amends section 4<c> of the 

BHC Act by adding a new section 4Cc)(16). 
Under this new section, a BHC which ac
quires a failing institution under 408<m> of 
the National Housing Act would be permit
ted to invest, notwithstanding any other 
provision of law, in such service corpora
tions permitted to insured institutions 
under section 5<c><4><B> of the Home 
Owners' Loan Act of 1933. 

TITLE V-F'EDERAL SAVINGS AND LoAN 
INSURANCE CORPORATION 

SECTION-BY-SECTION ANALYSIS 

Section 501: Short title 
Section 501 states that this title may be 

cited as the "Savings Institutions Superviso
ry Amendments of 1986." 

Section 502: Cease and desist proceedings 
Section 502<a> amends all references in 

the FSLIC's cease-and-desist and removal 
authority that presently relate to "officers, 
director, employees and agents," to replace 
them with the new phrase, "institution-re
lated party." This new term is defined in 
Section 506. 

Section 502<b> makes the parallel amend
ments to those in section 502Ca) regarding 
the Banlt Board's authority in the Home 
Owners' Loan Act and substitutes the new 
term, "association-related party." 

Section 502Cc) and Cd) clarifies the mean
ing of the phrase "affirmative action to cor
rect the conditions resulting from" a viola
tion or unsafe or unsound practice as used 
in Section 407(e) of the National Housing 
Act and Section 5(d)(2) of the Home 
Owners' Loan Act, to include restitution, re
scission, the required disposal of loans or 
assets, required guarantees against losses, 
and such other actions as the agency may 
deem appropriate. 

Section 502Ce> clarifies that the agency's 
cease-and-desist authority reaches all serv
ice corporations, including second-tier and 
partly owned service corporations of federal 
associations and insured institutions. 

Section 503: Temporary cease-and desist 
orders 

Section 503(a) restates the Corporation's 
existing authority to issue temporary cease
and-desist orders in cases of statutory or 
regulatory violations or unsafe or unsound 
practices. In the alternative, the second 
paragraph also permits the Corporation to 
utilize a different standard. Under this al
ternative, the existing requirement that the 
Corporation determine that a violation or 
unsound practice is likely to cause insolven
cy, substantial dissipation of assets or earn
ings or a serious weakening of the condition 
of an institution has been changed to 
remove the modifiers "substantial" and "se
rious" in such emergency cases where tem
porary orders are required. Such orders may 
remain in effect for only 90 days, however, 
after which the Corporation must proceed 
under existing standards to renew the tem
porary order. The third paragraph contains 
new authority to issue a temporary order to 
halt an institution's business activities 
whenever the Corporation is unable to de
termine the financial condition of such in
stitution because of the disarray or lack of 
books and records. In all three types of 
cases, the institution or institution-related 
party served with a temporary order has ten 
days to challenge the temporary order in 
U.S. district court. 

Section 503Cb> makes the same amend
ments to the Board's authority to issue tem
porary cease-and-desist orders against feder
al associations and association-related par
ties as does section 503Ca) for insured insti
tutions. 

Section 504: Suspension, removal, or 
prohibition of institution-related parties 
Section 504. Under Section 407(g) of the 

National Housing Act FSLIC is authorized 
to begin a preceding to remove or suspend a 
director or an officer of an insured institu
tion only when it is of the opinion that all 
three of the following conditions exist: Cl) 
the director or officer has willfully violated 
a law, rule, or regulation or final cease and 
desist order, or engaged or participated in 
an unsafe or unsound practice in connection 
with the institution or committed a breach 
of fiduciary duty to the institution, <2> the 
institution has suffered or probably will 
suffer substantial financial loss or other 
damage or the interests of its insured mem
bers could be seriously prejudiced by such 
violation or breach of duty or the director 
or officer received financial gain by reason 
of the violation or breach of duty, and <3> 
the violation or breach of duty involves per
sonal dishonesty on the part of the director 
or officer or demonstrates willful or con
tinuing disregard for the safety or sound
ness of the institution. 

The amendment clarifies the second re
quirement of actual or probable harm to the 
institution by stating that the damage to 

the institution includes damage which may 
threaten to impair public confidence in the 
institution. This change permits removal of 
officers whose actions may not necessarily 
result in actual or probable financial harm, 
but whose actions would clearly injure the 
reputation of the institution and hence 
affect the community's confidence in it. For 
example, officers involved in money laun
dering schemes, or those who lie and/or fal
sify records but whose actions may not yet 
have resulted in probable financial harm to 
the institution, are now removable because 
their actions would clearly threaten to 
impair public confidence in the institution. 
Under the new definition of institution-re
lated party, more individuals are now sub
ject to the Corporation's authority under 
this subsection. Finally, the requirement to 
show "substantial" and "serious" harm and 
prejudice has been amended to remove 
these modifiers. 

Current law also contains the grounds 
necessary to initiate removal or prohibition 
action against persons at one institution for 
their misconduct while serving at another 
institution or business enterprise, has been 
simplified and the grounds made uniform 
with those set forth in subsection (g)(l). 
Clarifying language also has been added to 
recognize the fact that current officers and 
directors are "removed and prohibited," 
while persons not holding an office-either 
because they participate in the institution's 
affairs in some other manner or because 
they have left their former positions-are 
only "prohibited." This language, along 
with the new definition of institution-relat
ed party clarifies the Corporation's jurisdic
tion over officers and directors who resign, 
for a period of two years after such resigna
tion. 

Section 504<b> makes the same amend
ments to the Home Owner's Loan Act. 

Section 505: Penalties 
Section 505Ca> expands the penalty provi

sions of Section 407(p) of the National 
Housing Act to clarify that individuals who 
have been removed from office and/or pro
hibited from further participation in any 
federally insured savings and loan associa
tion or bank may not participate in any 
manner in the conduct of the affairs of any 
other financial institution insured by either 
the FSLIC or the FDIC, without the prior 
written approval of the appropriate federal 
supervisory authority. Previously, individ
uals removed or prohibited from their posi
tions at a FSLIC-insured institution were 
free to move to FDIC-insured banks, and in
dividuals removed by one of the federal 
banking agencies could move to a FSLIC-in
sured institution without restriction or prior 
approval by the primary regulator. 

Section 505Cb) makes the same changes 
described in the previous paragraph, to the 
penalty provisions contained in Section 
5(d){12) of the Home Owner's Loan Act. 

Section 506: Definitions 
Section 506Ca> amends and clarifies defini

tions for the phrases, "institution-related 
party," and "insured-institution" as they are 
used in Section 407 of the National Housing 
Act. 

Section 506(b) amends and clarifies defini
tions for the phrases, "association-related 
party" and "association" as they are used in 
Section 5<d> of the Home Owners' Loan Act. 
Section 507: Powers of the Federal Savings 

and Loan Insurance Corporation 
Section 507 clarifies the Corporation's 

general rulemaking authority with respect 
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to implementation of the National Housing 
Act, including the authority to define terms 
used in that Act and to regulate risk-taking 
activities by insured institutions. This au
thority applies to the savings and loan hold
ing company and the mutual to stock con
version provisions of the National Housing 
Act. 

Section 508: Risk assessment premiums 
Section 508 allows the FSLIC to vary the 

assessment rate that each insured institu
tion must pay for FDIC insurance according 
to the risks that the insured institution pre
sents to the FDIC insurance fund. The as
sessment rate for any particular insured in
stitution shall not exceed one-sixth of one 
per centum nor fall below one-twelfth of 
one per centum. 

Any technique for measuring must be 
flexible enough to respond to changes in 
the banking environment. Accordingly, the 
amendment specifies that the FSLIC must 
act by regulation, but does not prescribe 
particular types of risks the FSLIC must 
consider. 

Section 509: Service corporations 
Section 509 increases the service corpora

tion investment authority of federal associa
tions by increasing the authorized level of 
investment therein from three to five per
cent of assets for federal associations which 
meet the regulatory capital requirements as 
determined by the Bank Board. The Board 
shall issue regulations providing for a 
phase-in of the increase for associations 
which are coming into compliance with reg
ulatory capital requirements. This section 
also deletes the current provision requiring 
that associations devote to community de
velopment purposes half of the investment 
under this authority which exceeds one per
cent for community development purposes. 

Section 510: Repeal of rebidding 
requirements 

Section 510 amends the emergency acqui
sition authority provided in section 123 of 
the Garn-St Germain Depository Institu
tions Act of 1982 by removing the rebidding 
provisions. 

TITLE VI-FINANCIAL INSTITUTIONS 
COMPETITIVE ENHANCEMENT 

Section 601: Amendments to the Banking 
Act of 1933 

Subsection 601Ca>-amends Section 20 of 
the Banking Act of 1933 <12 U.S.C. 377> to 
allow a member bank to be affiliated with a 
depository institution securities affiliate 
<defined in Subsection 604<a> of the bill). Al
though this provision permits such affili
ation, it does not permit the member bank 
to own shares of such an affiliate, or other
wise to engage in securities activities. Thus, 
the activities authorized for a depository in
stitution securities affiliate must be con
ducted either by the bank's parent holding 
company or by a separate subsidiary of the 
holding company. 

Subsection 60l<b>-amends Section 32 of 
the Banking Act of 1933 <12 U.S.C. 78> to 
permit an officer, director, or employee of 
its depository institution securities affiliate 
to remain as an officer, director or employee 
of an affiliated bank. Existing restrictions 
continue to apply to prevent such an inter
locking relationship with a nonaffiliated de
pository institution securities affiliate or 
any other firm engaged in securities activi
ties. 

Section 602: Amendments to the Securities 
Act of 1933 

Subsection 602-amends the Securities 
Act of 1933 to exempt from the registration 
requirements of that Act the issuance of a 
holding company's shares in connection 
with a reorganization in which a holding 
company becomes the parent of a bank or 
thrift institution and proportionate owner
ship of the thrift remains the same <except 
for changes resulting in exercise of dissent
ing shareholder rights>. 
Section 603: Amendments to the Securities 

Act of 1933 
Subsection 603<a>-amends the definition 

of "appropriate regulatory agency" in the 
Securities Exchange Act of 1934 so that the 
Securities and Exchange Commission is the 
appropriate regulatory agency for enforcing 
a depository institution securities affiliate's 
compliance with the statutory and regula
tory requirements governing transactions in 
securities. 

Subsection 603<b>-amends Section 15B of 
the Securities Exchange Act, which estab
lishes the composition of the Municipal Se
curities Rulemaking Board to provide depos
itory institution securities affiliates with 
representation on the MSRB equivalent to 
that of other municipal securities dealers 
and bankers engaged in the municipal secu
rities business. 

Section 604: Amendments to the Bank 
Holding Company Act of 1956 

Section 604 defines <a> "Bank,'' <b> 
"Thrift Institution," <c> "Depository Insti
tution Securities Affiliate,'' <d> "Commercial 
loans,'' <e> "Depository Institution Holding 
Co.,'' "Depository Institution,'' "Savings and 
Loan Holding Co." 

a. "Bank" is defined to mean: <1> an in
sured bank as that term is defined in Sec
tion 3(h) of the Federal Deposit Insurance 
Act or <2> any institution which is organized 
under the laws of the U.S. <including any 
state or territory>, that both accepts depos
its that are withdrawable by check or simi
lar means for third party payment and is 
engaged in the business of making commer
cial loans. Certain institutions are specifical
ly exempt from such definition such as 
thrift institutions, trust companies affili
ated with banks or bank holding companies 
owned by registered securities exchanges, 
credit unions, Edge Act Corporations, and 
foreign banks with insured branches. 

b. "thrift institutions" is defined as a do
mestic Building and Loan, a Savings and 
Loan, a Cooperative Bank organized in 
Mutual form, a Federal Savings Bank, and a 
state chartered Savings Bank whose parent 
is registered as a holding company under 
section 408 of the National Housing Act. 

c. "Depository institution securities affili
ate" means any corporation that < 1 > engages 
in the United States in one or more of the 
activities authorized pursuant to section 
4<c><15><iii> of the Bank Holding Company 
Act, and <2> is either a broker or dealer 
within the meaning of the Securities Ex
change Act or an investment adviser within 
the meaning of the Investment Advisers Act 
of 1940. 

d. "Commercial loans" is defined not to in
clude personal loans, real estate loans, 
credit card loans, and investments in com
mercial paper, certificates of deposit, retail 
installment loans, accounts receivables, 
mortgage-backed or government securities 
and similar money market instruments. An 
institution is not deemed to be engaged in 
the business of making commercial loans if 

it has no more than 10 percent of its assets 
in commercial loans. 

e. For purposes of the Bank Holding Co. 
Act, "Depository Institution Holding Co." is 
defined as a bank holding company, "Depos
itory Institution" as a bank, and "Savings 
and Loan Company" as it is defined in Sec
tion 408<a><l> of the National Housing Act. 

Subsection 604<b><l> simplifies Bank Hold
ing Company Formations for banks which 
are reorganizing as a holding company by 
establishing a 30 day prior notification re
quirement rather than the current prior ap
proval process. This subsection only applies 
if the proportionate ownership remains the 
same except for changes resulting from the 
exercise of dissenting shareholder rights. 

Subsection 604<b><2> requires divestiture 
within 180 days of any banks that were es
tablished or acquired after the grandfather 
date which would have been prohibited by 
the Douglas Amendment. 

Subsection 604<c><l> amends paragraph 
4<a><2> of the Bank Holding Company Act 
by specifying that a Bank Holding Company 
may engage directly in activities permitted 
by 4<c><8>, which is revised in Subsection 
604(d) of this bill, 4<c><15> which is con
tained in Subsection 604<e> of this bill and 
4<c><16 which is added by Section 4089 of 
this bill. 

Subsection 604<c><2> sets forth certain 
grandfather rights for companies which 
controlled an institution on or before the 
grandfather date and who within 3 years, 
either acquire a failing insured institution 
under the provisions of 408<m> of the Na
tional Housing Act or convert such grandfa
ther institution to a FSLIC insured Institu
tion. The grandfather date has yet to be de
termined. 

Subsection 604<d> replaces the current 
paragraph 8 of Subsection 4<c> of the Bank 
Holding Company Act with a new para
graph 8 which establishes both limitations 
and requirements for banks engaging in ac
tivities which are either closely related to 
banking; or a financial nature and designed 
to enable bank holding companies to adjust 
to technological innovations in provision of 
banking or banking related services; or of a 
financial nature and substantially identical 
to those products and services by nonbank 
competitiors but competitive with banks' 
products. 

Generally a bank holding company must 
submit a notice to the Federal Reserve 
Board in advance of engaging in any activi
ties and the Federal Reserve has 60 days to 
disapprove. If the Federal Reserve deter
mines that additional relevant information 
is necessary it may suspend the time period 
until 30 days after the information is re
ceived. 

The Board is still required to weigh public 
benefits versus adverse effects but must also 
consider the managerial and financial re
sources of the companies involved. 

In Section 604<d><v> the Board is directed 
to issue orders setting forth the reasons for 
any disapproval or determination not to dis
approve. Section 604(i) establishes the 
standards of such judicial review. 

The Federal Reserve is required to pro
mulgate regulations listing activities deemed 
to be closely related to banking within 180 
days. The bill specifies that activities per
mitted as of the date of enactment of the 
bill are to be included in such a list. 

Subsection 604<e>-establishes a bank 
holding company's right to organize a de
pository institution securities affiliate 
<DISA>. Within one year after commencing 
the new securities activities in a DISA, the 
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securities activities performed by a subsidi
ary bank which are not incidental to the fi
nancing of such bank or investment of its 
funds must be transferred to the DISA. The 
Federal Reserve Board is authorized to pre
scribe rules and regulations concerning ac
tivities which must be transferred to the 
DISA. In the event that a bank holding 
company terminates the new activities per
mitted to a DISA. its subsidiary banks or 
other subsidiaries may conduct any securi
ties activity which a bank is permitted by 
law to conduct. 

Under subparagraph <ii> a DISA may con
duct any securities activities which a nation
al bank is not prohibited from conducting 
and in subparagraph (iii) is given the au
thority: <D to deal in and underwrite all ob
ligations issued or guaranteed by or on 
behalf of a state of any political subdivision 
<except industrial development bonds whose 
interest is exempt from federal tax are per
missable only if the political entity pledges 
its full faith and credit or is considered the 
sole owner of the facility to be financed by 
federal tax law>; <II> to organize, sponsor 
and operate an investment company as de
fined in section 3 of the Investment Compa
ny Act of 1940; <III> to deal in and under
write mortgage backed securities and <IV> to 
underwrite and sell commercial paper. 

Subsection 604<0-amends the Bank Serv
ice Corporation Act to grant banks under 
250 million in total assets in vestment parity 
with savings and loan service corporations. 

Subsection 604<g>-amends section 5<c> of 
the Bank Holding Company Act to minimize 
the regulatory overlap between the Federal 
Reserve Board and the SEC with regard to 
bank holding companies engaged in the se
curities business. For example, such compa
nies may satisfy the Board's reporting re
quirements with respect to nonbank subsidi
aries by submitting to the Board the same 
information submitted to the Securities and 
Exchange Commission under Section 17 of 
the Securities and Exchange Act. 

Subsection 604(h)-amends Section 7 of 
the Bank Holding Company Act to provide 
that no state may prohibit affiliations be
tween a national banking association and a 
company engaged in activities permitted by 
this bill. The section also limits the activi
ties of state chartered bank subsidiaries to 
the state of its charter unless permitted by 
Section 4<c> of the Bank Holding Company 
Act. 

Subsection 604<D-amends section 9 of the 
Bank Holding Company Act to provide for 
standards of judicial review. Reserve Board 
orders under section 4<c><8> and the securi
ties affiliate section are subject to judicial 
review solely on questions related to the 
Board's findings regarding the issue of 
unfair competition and that the proposed 
activity is permissible for a bank holding 
company under section 4(c)(8) or section 
4<c><15> of the Bank Holding Company Act. 

Subsection 604(j)-preserves the authori
ties of traditional state chartered savings 
banks as long as the savings bank continues 
to operate as a separate subsidiary. 

Subsection 604<k> amends Section 3<e> of 
the Bank Holding Company Act to permit a 
bank holding company to control a bank the 
deposits of which are insured or guaranteed 
under state law. 

Section 605: Amendments to the Federal 
Reserve Act 

Section 605<a> amends the Federal Re
serve Act <12 U.S.C. 371<c» by adding new 
Section 23B, restricting transactions be
tween a member bank and its affiliates. Al
though section 23B applies to transactions 

between a member bank and all of its affili
ates, the Federal Reserve Board is author
ized to exempt affiliates from the provisions 
of Section 23B. As with section 23A, new 
section 23B is applicable to Federally in
sured nonmember banks through section 
18(j) of the Federal Deposit Insurance Act. 

New Section 23B provides that a member 
bank and its subsidiaries may engage in cer
tain transactions with any affiliate only if 
the terms and conditions of the transaction, 
including credit standards, are substantially 
the same as, or at least as favorable to the 
bank as, those prevailing at the time for 
comparable transactions with nonaffiliated 
companies. If there are no comparable 
transactions, the terms and conditions of 
the transaction must be the same as those 
that, in good faith, would be offered to or 
would apply to nonaffiliated companies. 

It should be noted that although this sec
tion generally permits a member bank and 
its affiliates to use similar names, it prohib
its a member bank and its depository insti
tutions securities affiliate from using simi
lar names. 

Section 605(b) would apply the credit limi
tations of the Federal Reserve Act's Section 
23A to certain daylight overdrafts extended 
to affiliates by banks that are subsidiaries 
of holding companies but not regulated 
under the Bank Holding Company Act or by 
thrifts that are subsidiaries of holding com
panies but not regulated as multiple S&L 
holding companies. 

Section 606: Securities affiliations of 
nonmember insured banks 

Section 606 amends 18(j) of the Federal 
Deposit Insurance Act to appy sections 20 
and 32 of the Banking Act of 1933 <12 U.S.C. 
377 and 12 U.S.C. 78) to all FDIC insured 
banks. Divestiture within two years is man
dated for institutions which are not grand
fathered. Such grandfather date is yet to be 
determined. 

Section 607: Amendments to the National 
Housing Act 

Subsection 607<a> amends section 
408(a)(l) of the National Housing Act <12 
U .S.C. 1730<a><l)) to define a depository in
stitution securities affiliate as any corpora
tion engaged in one or more of the activities 
described in section 4<c><15> of the Bank 
Holding Company Act of 1956 and is a 
broker or dealer within the meaning of 
paragraph (4) or (5) of section 3(a) of the 
Securities Exchange Act, or an investment 
adviser within the meaning of section 
202(11) of the Investment Advisers Act of 
1940 (15 u.s.c. 8062(11)). 

Subsection 607<b> amends section 408<c> 
to the National Housing Act to restrict the 
activities of savings and loans holding com
panies other than unitary holding compa
nies whose insured institution meets the 
qualified thrift lender test established in 
section 408(c)(4)B or the National Housing 
Act or acquires an insured institution !mrsu
ant to 408(m) of the National Housing Act. 
Activities conducted as of the grandfather 
date may be continued under certain condi
tions. The specific grandfather date has not 
yet been determined. 

The prescribed authorities for holding 
companies subject to the limitations are es
sentially those activities currently permissa
ble to mutliple savings and loan holding 
companies as well as the ownership of a 
bank <which would be made subject to the 
Douglas Amendment> or activities approved 
for Bank Holding Companies by the Federal 
Reserve Board subject to any limitation im
posed by the Federal Home Loan Bank 

Board. Prior to engaging in any bank a1>
proved activities a holding company must 
provide 60 days prior notice to the Corpora
tion during which time it may disapprove. 
The notice period can be lengthened de
pending on the need for additional informa
tion or shortened depending on rules and 
procedures established by the Corporation 
for specific activities. In determining wheth
er to disapprove, the Corporation is re
quired to consider both a comparison of. 
public benefits versus possible adverse ef
fects as well as managerial and financial re
sources of the companies involved. 

Any Unitary Savings and Loan Holding 
Company whose insured institution meets a 
qualified thrift lender test is exempt from 
the activities restrictions of this subsection. 
In order for an insured institution to be a 
qualified thrift lender, it must have at least 
60 per cent of its assets invested in such 
items as loans, equity positions or securities 
related to domestic residential property and 
liquid assets as specified by the Federal 
Home Loan Bank Board. Residential mort
gage loans originated and sold within 90 
days of origination, as well as certain con
sumer loans, can be used in calculating com
pliance with the qualified thrift lender test 
up to an aggregate of 10 percent of the in
stitution's assets. As to state chartered Sav
ings Banks chartered prior to October 15, 
1982, the qualified thrift lender test is 
phased in over a ten year period. 

The corporation is given the authority to 
grant temporary exceptions to the qualified 
thrift lender test when economic conditions 
reduce mortgage demand to such a degree 
that insufficient opportunity exists for an 
insured institution to meet such investment 
requirements. 

Subsection 607(d)-simplifies Savings and 
Loan Holding Company Formations by ex
empting from prior approval requirements 
any reorganization in which a person or 
group of persons owning a FSLIC-insured 
thrift transfers shares to a newly formed 
holding company and receives substantially 
the same proportional share interest in the 
holding company <except for changes due to 
the exercise of dissenting shareholder ap
praisal rights>. 

Under current law, the acquisition of a 
FSLIC-insured thrift institution is exempt 
from the FSLIC prior approval requirement 
if the institution is "acquired in connection 
with a reorganization in which a person or 
group of persons, having had control of an 
insured institution for more than three 
years, vests control of that institution in a 
newly formed holding company subject to 
the control of the same person or group of 
persons." This language is subject to several 
interpretations and is complicated because 
of the ambiguity surrounding the issue of 
when "control" is present. Therefore, the 
bill clarifies the meaning of a "reorganiza
tion" that is not subject to the prior approv
al requirement and provides a more objec
tive criterion for determining whether a re
organization qualifies for the exemption. 
The requirement that the control group 
have had such control for three years prior 
to the holding company formation is delet
ed, since any change in control involving in
dividuals owning a FSLIC-insured thrift is 
subject to the Change in Savings and Loan 
Control Act of 1978 <12 U.S.C. 1703(1)(6)). 

Subsection 607(e)-Judicial Review-Fed
eral Home Loan Bank Board orders under 
section 408<c><2> of the National Housing 
Act are subject to Judicial review solely on 
questions related to Board's findings regard
ing the issue of unfair competition and that 
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the proposed activity is permissible for a 
savings and loan holding company. 

Subsection 607<!>-amends section 
408<a><l><A> of the National Housing Act to 
provide that upon application to the Corpo
ration, an FDIC insured savings bank which 
meets the qualified thrift lender test shall 
be deemed to be an insured institution. 

Section 608: Amendment to the Home 
Owner's Loan Act of 1933 

Section 608-amends the Home Owners 
Loan Act to authorize Federal savings and 
loan associations are authorized to offer 
demand deposits <checking accounts) to all 
their customers. Presently, they may only 
offer such accounts to businesses with 
whom they have a credit relationship. The 
existing prohibition against the payment of 
interest on such accounts would be retained. 

Section 609: Amendments to the Federal 
Home Loan Bank Act 

Section 609 amends section 5CA)Cb)(l>CD> 
of the Federal Home Loan Bank to require 
members of the Federal Home Loan Bank 
system to meet the qualified thrift lender 
test under section 607Cb) in order to obtain 
advances from a Federal Home Loan Bank. 
The Bank Board would be authorized to 
waive such requirement in appropriate cir
cumstances. 
Section 610: Leasing authority of national 

banks 
Section 610 amends the National Bank 

Act <12 U.S.C. 24> to provide that national 
banks may !ease tangible personal property 
in amounts up to 10 percent of the assets of 
the bank. 

Section 611: Mutual holding company 
amendment 

Section 611 amends section 408 of the Na
tional Housing Act to permit all FSLIC and 
FDIC insured mutual thrifts an opportunity 
to offer new products and services through 
a holding company yet retain their mutual 
character. The product and service authori
ties of such a holding company include 
those of a bank holding company and a mul
tiple savings and loan holding company. 

Section 612: Mortgage securities 
corporations 

Section 612 amends section 5Cc><4> of the 
Home Owners' Loan Act to permit federal 
thrifts themselves to establish or invest in 
separate subsidiaries of such thrifts solely 
to issue and service mortgage-backed securi
ties. Through this direct investment author
ity, a thrift would be better able to issue its 
own securities and finruice its operations. 

TITLE VII-BANKERS' BANKS 

This title is included to clarify the statu
tory provisions regarding bankers' banks. 
The statute authorizing export trading com
panies and the statute authorizing bankers' 
banks were both passed into law at approxi
mately the same time, in October 1982, but 
authority for bankers' banks to invest in 
export trading companies was not included 
in the statute creating bankers' banks. In 
order to correct this oversight, this title 
grants explicit authority for bankers' banks 
to invest in export trading companies. It 
also clarifies that bankers' banks be able to 
off er service to other bank holding compa
nies and their subsidiaries and affiliates, 
and makes other minor technical amend
ments. 

TITLE VII-CREDIT UNION AMENDMENTS 

Section 801: Permanent merger and 
conservatorship authority 

This section eliminates the sunset provi
sions from the National Credit Union Ad
ministration's CNCUA's) conservatorship 
and emergency merger authorities. During 
its three and a half year "trial period," con
servatorship has proven to be an effective 
supervisory tool for NCUA. Through the 
prudent exercise of its conservatorship au
thority, more than $20 million in potential 
losses to the National Credit Union Share 
Insurance Fund CNCUSIF> have been avoid
ed. This section removes the sunset provi
sion, rendering the conservatorship author
ity permanent. 

Section 802: Reduction in State comment 
waiting period 

This section rerluces from ninety days to 
thirty days the period NCUA must allow 
state regulators to respond to NCUA's pro
posed imposition of conservatorship in the 
case of a state-chartered NCUA insured 
credit union. Events today often compel 
quicker and more decisive action by regula
tors such as NCUA than the ninety day con
sultation period allows. 
Section 803: Imposition of conservatorship 
This section provides NCUA with two ad

ditional grounds for imposing conservator
ship: when there is a willful violation of a 
cease and desist order which has become 
final; and when there is a concealment of or 
refusal to submit documents and/or other 
records of the credit union to an NCUA ex
aminer or other lawful agent of the NCUA 
Board. 

Section 804: Authority as conservator 
This section expressly states that NCUA 

has all the powers of the credit union mem
bers, directors, officers, and committees 
when exercising its conservatorship author
ity. 
Section 805: Technical and clarifying 

amendments; removal and prohibition au
thority 
This section clarifies that NCUA's prohi

bition authority extends to both employees 
and agents of federally insured credit 
unions, and conforms, NCUA's jurisdiction 
in prohibition actions with its jurisdiction in 
cease-and-desist actions. 

Section 806: Faithful performance 
This section would eliminate the require

ment found in present law that Federal 
credit unions obtain 'faithful performance" 
coverage for financial officers. Basic fidelity 
coverages <e.g., fraud, dishonesty, embezzle
ment> would continue to be required for all 
officials and employees. 

Section 807: Membership officers 
This section provides that membership of

ficers may be selected from the credit 
union's membership, rather than having 
only members of the board of directors eligi
ble to be membership officers. 

Section 808: Nonparticipation 
This section is a technical amendment to 

clarify that paragraphs <a> and Cb> of sec
tion 118 of the Federal Credit Union Act are 
alternative methods of expelling a member 
of a credit union. There had been confusion 
as to whether Ca) and (b) were alternatives 
or linked. A credit union may either adopt 
its own policy for expulsion, as set forth in 
paragraph Cb), or it may simply expel a 
member under the terms of paragraph <a> if 
the credit union has not adopted its own 
policy under paragraph Cb). 

Section 809: Second mortgage and home 
improvement loans 

This section authorizes NCUA to allow 
credit unions to make second mC'rtgage and 
home improvement loans for periods ex
ceeding 15 years. 

Section 810: Property acquisition flexibility 
This section is designed to provide the 

NCUA Board with needed flexibility to 
obtain office space and equipment in such a 
manner as to respond more precisely to the 
nature and location of the agency's needs at 
substantial cost savings. 
Section 811: Clarification of IRA authority 
This section clarifies the authority of Fed

eral credit unions to offer IRA and Keogh 
accounts, subject to rules and regulations 
promulgateed by NCUA. This section also 
authorizes Federal credit unions to serve as 
trustees or custodians for a defferred com
pensation plan. Finally, it authorizes Feder
al credit unions based in territories or pos
sessions of the United States to serve as 
trustees or custodians for similar type re
tirement accounts established under the 
laws of those jurisdictions. This amendment 
is specifically designed to permit Federal 
credit unions located in Puerto Rico to offer 
IRA and Keogh type services authorized 
under Puerto Rico law similar to those of
fered by their counterparts in the United 
States under ERISA. 

Section 812: Technical amendment 
This section is merely a technical change 

made ncessary due to the recodification of 
Title 31 of the United States Code. 

Section 813: Public funds 
This section would allow Federal credit 

unions to more readily accept public funds 
by authorizing such credit unions to pledge 
securities to secure public unit type funds. 

Section 814: Ownership interest 
This section clarifies that funds in shares, 

share certificates, and share draft accounts 
constitute a member's ownership interest in 
the credit union. 

TITLE IX-CONSUMER LEAsEs AND LEAsE
PuRcHASE AGREEMENTS 

SECTION-BY-SECTION ANALYSIS 

Section 901 is entitled the "Consumer 
Lease and Lease-Purchase Agreement Act". 

Section 902 amends the Consumer Credit 
Protection Act to create a new Title X as 
follows: 

Section 101 entitles Title X of the Con
sumer Credit Protection Act the "Consumer 
Lease and Lease-Purchase Agreement Act." 

Section 102 sets forth the Findings and 
Declaration of Purpose of the Act. 

Section 102Ca> states that the purposes of 
the consumer leasing provisions are to 
assure more meaningful disclosure of the 
terms of leases for personal property leases; 
to provide the consumer with a basis for 
better comparison shopping; to limit balloon 
payments; and to assure accurate advertise
ment of lease terms. 

Section 102Cb> states that the purposes of 
the lease-purchase provisions are to provide 
meaningful disclosure of the terms of 
lease-purchase agreements; to assure that 
consumers know the total cost of an item 
covered by a lease-purchase agreement; to 
tell the consumer when the item can be 
owned; and to assure accurate advertise
ment of lease-purchase agreement terms. 

Section 103 sets forth the Definitions and 
Rules of Construction. 
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Section 103<a><l> defines "advertisement" 

as a commercial message in any medium 
which promotes a lease or lease-purchase 
agreement. 

Section 103<a><2> defines "agricultural 
purposes" to include the production, har
vest, exhibition, marketing, transportation, 
processing, or manufacture of agricultural 
products by a natural person who cultivates, 
plants, propagates, or nurtures agricultural 
products, including but not limited to the 
acquisition of farmlands, real property with 
a farm residence, and personal property and 
services used primarily in farming. 

Section 103<a><3> defines "Board" as the 
Board of Governors of the Federal Reserve 
System. 

Section 103<a><4> defines "consumer" as a 
natural person who leases personal property 
under a consumer lease or rents personal 
property under a lease-purchase agreement. 

Section 103<a><5> defines "consumer lease" 
as a contract in the form of a lease or bail
ment for the use of personal property by a 
natural person primarily for personal, 
family, or household purposes, for a period 
exceeding four months, in which the total 
lease cost is not more than $25,000, whether 
or not the consumer has the option to pur
chase or otherwise become the owner of the 
property at the expiration of the lease. The 
term does not include any "credit sale" as 
defined in Title I. ' 

Section 103<a><6> defines "consummation" 
as the time a consumer becomes contrac
tually obligated on a consumer lease or 
lease-purchase agreement. 

Section 103<a><7> defines "lessor" as a 
person who regularly provides the use of 
property through consumer leases or lease
purchase agreements and to whom the obli
gation is initially payable on the face of the 
lease or lease-purchase agreement. 

Section 103(a)(8) defines "personal prop
erty" as any property that is not real prop
erty under the laws of the state where it is 
located when it is made available for a con
sumer lease or lease-purchase agreement. 

Section 103<a><9> defines "lease-purchase 
agreement" as an agreement for the use of 
personal property by a natural person pri
marily for personal, family, or household 
purposes, for an initial period of four 
months or less <whether or not there is any 
obligation beyond the initial period) that is 
automatically renewable with each payment 
and that permits the consumer to become 
the owner of the property. Ownership 
might occur, for example, after a specified 
number of payments have been made, or 
upon exercise of a purchase option. The def
inition, for purposes of Federal law, does 
not include any "credit sale" as defined in 
Title I. 

Section 103<a><lO> defines "residual value" 
as the wholesale or retail fair market value 
of the leased property at early termination 
or the end of the lease term in a consumer 
lease. 

Section 103<a><ll> defines "state" as any 
state, the Commonwealth of Puerto Rico, 
the District of Columbia, and any territory 
or possession of the United States. 

Section 103Cb> states that unless the con
text indicates otherwise, lease means con
sumer lease and agreement means lease-pur
chase agreement. 

Section 103Cc> provides that references to 
any provision of this title include references 
to the regulations of the Board under this 
title. 

Section 104 sets forth transactions which 
are exempt from this title. 

Section 104<1> exempts consumer leases 
and lease-purchase agreements primarily 

for business, commercial, or agricultural 
purposes, or those made with government 
agencies or instrumentalities or with organi
zations, from this title. 

Section 104(2) exempts leases of a safe de
posit box. 

Section 104(3) exempts leases or bailments 
of personal property incidental to a lease of 
real property where the consumer has no li
ability for the property at the scheduled ex
piration of the lease <except for normal 
wear and tear> and the consumer can not 
purchase the leased property. 

Section 105 covers Regulations of this 
title. 

Section 105<a> requires the Board to write 
regulations to carry out the purposes to this 
title. The regulations may contain classifica
tions and differentiations and may provide 
for adjustments and exceptions for any 
class of transactions. 

Section 105Cb) requires the Board to pub
lish model disclosure forms and clauses. In 
designing model forms, the Board shall con
sider the use by lessors of data processing or 
similar automated equipment. Use of the 
models shall be optional. A lessor who prop
erly uses the models shall be deemed to be 
in compliance with the disclosure require
ments. 

Section 105Cc> states that any regulation 
of the Board, or any amendment or inter
pretation of those regulations, that requires 
a disclosure different from the disclosures 
previously required under federal law shall 
have an effective date of the October 1 that 
follows the date of promulgation by at least 
six months. The Board may, at its discre
tion, lengthen or shorten that period of 
time. In any case, lessors may comply with 
any newly promulgated disclosure require
ment prior to its effective date. 

Section 111 sets forth the general disclo
sure requirements. 

Section lll<a> requires a lessor to disclo
sure to the consumer the information re
quired by this title. If a transaction involves 
more than one consumer, disclosures may 
be given to the consumer who is primarily 
obligated. If a transaction involves more 
than one lessor, only one lessor need make 
the disclosures. 

Section lll<b> requires that the disclo
sures be made at or before consummation of 
the consumer lease or lease-purchase agree
ment. 

Section lllCc) states that the disclosures 
shall be made clearly and conspicuously in 
writing, in a form that the consumer may 
keep. The disclosures required under sec
tions 112 and 114 shall be segregated in a 
"federal box" from all other terms, data, or 
information provided. 

Section lll<d> states that information re
quired to be disclosed may be given in the 
form of estimates and identified as esti
mates when the lessor does not know the 
exact information. 

Section lll<e> requires that if a disclosure 
becomes inaccurate after the delivery of the 
required disclosures, the resulting inaccura
cy does not violate this title. 

Section 112 requires that the following in
formation must be disclosed for consumer 
leases: 

Cl) The total of initial payments required 
at or before consummation of the lease or 
delivery of the property, whichever is later. 

<2> The number, amounts, and timing of 
scheduled payments. 

<3> The total of scheduled payments. 
(4) The total of amounts payable at the 

expiration of the lease <not including any 
difference between the aniticipated residual 
value and the actual residual value>. 

(5) The total lease cost, which is the sum 
of items <1>. <3>, and <4>. 

<6> The amount of .my required security 
deposit. 

<7> When the consumer buys required in
surance from or through the lessor, the 
total cost. When the consumer does not buy 
required insurance from or through the 
lessor, a statement that the consumer must 
buy insurance and that the cost is not in
cluded in the numerical disclosures. 

<B> When any official fees and taxes are 
paid to or through the lessor, the total cost. 
When any official fees or taxes are not paid 
to or through the lessor, a statement that 
the consumer must pay official fees or taxes 
and that the amounts are not included in 
the numerical disclosures. 

<9> Any dollar charge or percentage 
amount that may be imposed for a late pay
ment, other than a deferral or extension 
charge. 

ClO> A statement that the consumer may 
be liable for additional amounts if the lease 
is terminated early. 

<11> When the consumer's liability is 
based on the residual value of the property, 
a statement that the consumer may have 
the property appraised at the consumer's 
expense by an independent third party 
agreed to by the consumer and lessor, and 
that the parties will be bound by the ap
praisal. 

<12> When the consumer's liability at the 
end of the lease term is based on the antici
pated residual value of the property: 

CA> The anticipated residual value of the 
property, marked as wholesale or retail; 

CB> A brief statement of the consumer's 
potential liability at the end of the lease 
term; 

CC> The product of three times the aver
age payment allocable to a month; and 

CD> A statement that the consumer's li
ability will generally be limited to item 
<12><c> unless the excess is a res1Ilt of exces
sive use or unreasonable wear and use, or 
the lessor brings a successful court action 
proving that the estimate of the anticipated 
residual value was reasonable. 

<13) A statement that the consumer may 
have other costs and that the consumer 
should refer to the appropriate lease docu
ment for information about non-payment 
and default, wear and use standards, and 
maintenance responsibility. 

Section 113 limits the consumer's liability 
at early termination or at the end of the 
lease term. 

Section 113Ca> requires that when the con
sumer's liability at the end of the lease term 
is based on the anticipated residual value of 
the leased property, the anticipated residual 
value shall be a reasonable estimate of the 
actual residual value of the property at the 
end of the lease term. This subsection cre
ates a rebuttable presumption that the an
ticipated residual value is unreasonable to 
the extent that it exceeds the actual residu
al value at the end of the lease term by 
more than three times the average monthly 
payment. The lessor shall not collect any 
amount exceeding three times the average 
monthly payment unless the lessor a suc
cessful action in court proving that the esti
mate was reasonable. If the lessor fails to 
rebut the presumption, the lessor must pay 
the cost of the action and the consumer's 
reasonable attorney's fees. 

Section 113Cb> requires that the rebutta
ble presumption created in subsection <a> 
shall not apply to the extent that the excess 
of the anticipated residual value over the 
actual residual value is due to damage to the 
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property beyond reasonable wear and use or 
to excessive use. The lessor may set reasona
ble standards for wear and use in the lease. 

Section 113<c> states that a willing con
sumer and lessor may make a mutually 
agreeable final adjustment with respect to 
the excess of three times the average pay
ment allocable to a month, provided the 
agreement is made after the end of the lease 
term. 

Section 113<d> permits the lessor to speci
fy penalties or other charges for delinquen
cy, default, or early termination, if the 
amounts are reasonable in light of the an
ticipated or actual harm caused by the de
linquency, default, or early termination, the 
difficulties of proof of loss, and the incon
venience or non-feasibility of otherwise ob
taining an adequate remedy. 

Section 113<e> gives the consumer the 
right to obtain at the consumer's expense a 
professional appraisal of the property by an 
independent third party agreed to by both 
parties when the consumer's liability is 
based on the residual value of the leased 
property. 

Section 114 requires that the following in
formation must be disclosed in lease-pur
chase agreements: 

<1> The number, amounts and timing of 
all payments necessary to acquire owner
ship of the property. 

<2> The total of payments necessary to ac
quire ownership of the property. 

<3> A statement that the consumer will 
not own the property until the consumer 
has made the number of payments and the 
total of payments necessary to acquire own
ership. 

<4> A statement that the total of pay
ments does not include other charges, such 
as late payment, default, pick-up, and rein
statement fees, and that the consumer 
should see the contract for an explanation 
of these charges. 

<5> A statement that the consumer is re
sponsible for the fair market value of the 
property if it is lost, stolen, damaged, or de
stroyed. 

<6> A statement that the property is new 
or used. Lessors may describe as "used" 
property which is in fact new. 

Section 115 covers renegotiations and ex
tensions. 

Section 115<a> defines a renegotiation as 
an existing consumer lease or lease-pur
chase agreement which is satisfied and re
placed by a new lease or agreement under
taken by the same lessor and consumer. A 
renegotiation is a new lease or agreement 
requiring new disclosures. However, the fol
lowing events shall not be treated as renego
tiations: 

< 1 > The addition or return of property in a 
multiple-item lease agreement, provided the 
average payment allocable to a payment 
period is not changed by more than 25 per
cent. 

<2> A deferral or extension of one or more 
periodic payments, or portions of a periodic 
payment. 

(3) A reduction in charges in the lease or 
agreement. 

<4> A lease or agreement involving a court 
proceeding. 

(5) Any other event described in Board 
regulations. 

Section 115<b> states that no disclosures 
are required for any extension of a con
sumer lease or a lease-purchase agreement. 
However, a lessor that extends or permits a 
consumer to extend a consumer lease for 
more than one month beyond the end of the 
lease term shall recalculate and anticipated 

residual value of the leased property to re
flect the depreciation resulting from the ex
tended term. 

Section 116<a> covers consumer lease ad
vertising and requires that-where an adver
tisement for a consumer lease states the 
amount of any payment or states that any 
or no initial payment is required, the adver
tisement must also clearly and conspicuous
ly state the following items: 

< 1) That the transaction advertised is a 
lease. 

<2> The total of initial payments required 
at or before consummation of the lease or 
delivery of the property, whichever is later. 

(3) That a security deposit is required. 
<4> The number, amounts and timing of 

scheduled payments. 
(5) For a lease in which the consumer's li

ability at the end of the lease term is based 
on the anticipated residual value of the 
property, that an extra charge may be im
posed at the end of the lease term. 

Section 116(b} states that any owner or 
personnel of any medium in which an adver
tisement appears or through which it is dis
seminated shall not be liable under this sec
tion. 

Section 117<a> covers lease-purchase ad
vertising and· requires that when an adver
tU:~ment for a lease-purchase agreement 
refers to or states the amount of any pay
ment or the right to acquire ownership, the 
advertisement must also clearly and con
spicuously state the following items: 

< 1) That the transaction advertised is a 
lease-purchase agreement. 

<2> The total of payments necessary to ac
quire ownership. 

(3) That the consumer acquires no owner
ship rights if the total amount necessary to 
acquire ownership is not paid. 

Section 117Cb) states that any owner or 
personnel of any medium in which an adver
tisement appears or through which it is dis
seminated shall not be liable under this sec
tion. 

Section 117<c> states that a "yellow pages" 
advertisement in a telephone directory 
which does not refer to payment amounts 
need not make the disclosures required by 
subsection <a>. 

Section 121 identifies which agencies will 
enforce this Act. 

Section 12l<a> states that this Act will be 
enforced by the Comptroller of the Curren
cy for national banks; by the Board for 
member banks of the Federal Reserve 
System; and by the Federal Deposit Insur
ance Corporation for banks insured by the 
Federal Deposit Insurance Corporation. 

Section 12l<a><2> states that the Federal 
Home Loan Bank Board will enforce the Act. 
for institutions subject to section 5<d> of the 
Home Owners' Loan Act of 1933, section 407 
of the National Housing Act, and sections 
6<D and 17 of the Federal Home Loan Bank 
Act. 

Section 12l(a)(3) states that the National 
Credit Union Administration will enforce 
the Act with respect to any Federal credit 
union. 

Section 12l<a><4> states that the Farm 
Credit Administration will enforce the Act 
with respect to any Federal land bank, Fed
eral land bank association, Federal interme
diate credit bank, or production credit asso
ciation. 

Section 12l<b> states that for the purpose 
of the exercise by any agency referred to in 
subsection <a> of its power under any Act re
ferred to, a violation of a requirement im
posed by this title shall be deemed to be a 
violation of a requirement imposed under 

that Act. Each agency may also exercise any 
other authority conferred on it by law in en
forcing any requirement imposed under this 
title. 

Section 12l<c> authorizes that Federal 
Trade Commission to enforce this Act, 
unless enforcement of the requirements im
posed by this title is specifically committed 
to some other agency under subsection (a). 
For the purpose of exercising its functions 
and powers under the Federal Trade Com
mission Act, a violation of any requirement 
imposed by this title shall be deemed a vio
lation of a requirement imposed under that 
Act. All of the functions and powers of the 
Federal Trade Commission under the Feder
al Trade Commission Act are available to 
the Commission to enforce compliance by 
any person with the requirements imposed 
by this title, whether or not that person is 
engaged in commerce or meets any other ju
risdictional tests in the Federal Trade Com
mission Act. 

Section 12l<d> states that notwithstanding 
the authority of the Board to issue regula
tions under this title, any other agency des
ignated in this section may make rules re
specting its own procedures in enforcing 
compliance with requirements imposed by 
this title. 

Section 122 covers civil liability. 
Section 122<a> states the civil liability of a 

lessor who fails to comply with a require
ment contained in the sections outlining 
general requirements of disclosure, con
sumer lease and lease-purchase disclosures, 
liability limitations at early termination or 
the end of the lease term, and lease renego
tiations and extensions. These penalties are: 

<1 > actual damages sustained by the con
sumer as a result of the violation; 

<2> in the case of an individual consumer 
lease action, 25 percent of the total of 
scheduled payments under the lease, but 
not less than $100 nor greater than $1000; 

<3> in th~ case of an individual lease-pur
chase action, 25 percent of the total of pay
ments necessary to acquire ownership, but 
not less than $100 nor greater than $1000; 

<4> in the case of a class action, the 
amount the court determines to be appro
priate with no minimum recovery as to each 
member, but not more than the lessor of 
$500,000 or 1 percent of the net worth of 
the lessor; and 

(5) the costs of the action and reasonable 
attorney's fees as determined by the court. 

Section 122(b) states that any lessor who 
fails to comply with the advertising require
ments of this Act is liable for actual dam
ages suffered from the violation, the costs 
of the action, and reasonable attorney's 
fees. 

Section 122<c> provides that when there 
are multiple lessors, liability shall be im
posed only on the lessor who made the dis
closures. When no disclosures have been 
given, liability shall be imposed on all les
sors. 

Section 122(d) provides that when there 
are multiple consumers in a consumer lease 
or rental-purchase agreement, there shall 
be only one recovery of damages under sub
section <a> for a violation of this title. 

Section 122<e> provides that multiple vio
lations occurring in connection with a single 
consumer lease or rental-purchase agree
ment entitle the consumer to a single recov
ery under this section. 

Section 122(f) states that action under 
this section may be brought in any United 
States district court or in any other court of 
competent Jurisdiction within one year of 
the date of the occurrence of the violation, 
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except that in the case of a violation of the 
early termination or end of lease term re
quirements of this Act, an action may be 
brought within one year of the end of the 
lease term. Consumers are not prevented 
from asserting a violation of this title in an 
action to collect the debt brought more 
than one year from the date of the occur
rence of the violation as a matter of defense 
by recoupment or set-off, except as other
wise provided by state law. 

Section 122Cg) prevents consumers from 
taking any action to offset any amount for 
which a lessor is potentially liable under 
subsection Ca) against any amount owed by 
the consumer, unless the amount of the les
sor's liability has been determined by judg
ment of a court of competent jurisdiction in 
an action in which the lessor was a party. 
This subsection does not bar a consumer 
then in default on the obligation from as
serting a violation of this title as an original 
action, or as a defense or counterclaim to an 
action brought by the lessor to collect 
amounts owed by the consumer. 

Section 123 sets forth the defenses avail
able under this Act. 

Section 123<a> limits a lessor's liability 
under sections 121, 122, or 125 for a viola
tion of the requirements of sections 111, 112 
and 114 if within 60 days after discovering 
the error, and before an action under sec
tion 122 if filed or written notice of the 
error is received from the consumer, the 
lessor notifies the consumer of the error 
and makes whatever adjustments in the ac
count are necessary to assure that the con
sumer will not be required to pay an amount 
in excess of the amounts actually- disclosed. 
This provision applies whether the discov
ery of the error was made through a final 
written examination report or the lessor's 
own procedures. 

Section 123Cb> limits the lessor's liability 
under section 121 for a violation of this title 
if the lessor shows by a preponderance of 
the evidence that the violation was not in
tentional and resulted from a bona fide 
error even though the lessor maintained 
procedures reasonably adapted to avoid 
such error. 

Section 123Cc> states that a lessor is not 
liable under this title for any act done or 
omitted in good faith in conformity with 
any rule, regulation interpretation, or ap
proval promulgated by the Board or by any 
official duly authorized by the Board. This 
rule applies even if, after the act or omis
sion has occurred, the rule, regulation, in
terpretation, or approval is amended, re
scinded, or determined by judicial or other 
authority to be invalid for any other reason. 

Section 124 identifies the liability of as
signees. 

Section 124Ca) states that for purposes of 
sections 122 and 123, the term "lessor" as 
used in those sections shall include an as
signee of the lessor. However, a civil action 
for a violation of this title may be brought 
against an assignee only if the violation is 
apparent on the face of the disclosure state
ment. An assisgnee has no liability where 
the assignment is involuntary. 

Section 124Cb> provides that in an action 
by or against an assignee, the consumer's 
written acknowledgement of receipt shall be 
conclusive proof that the disclosures were 
made, provided the assignee had no knowl
edge that disclosures had not been made 
when the assignee acquired the obligation. 

Section 125 sets forth the criminal liabil
ity for anyone who willfully and knowingly 
fails to comply with any requirement im
posed under this title, which is $5,000 or a 

prison term of not more than one year. or 
both. 

Section 131 covers this Act's relation to 
state laws. 

Section 131Ca> provides that this title does 
not affect the laws of any state regarding 
the disclosure of consumer leases or lease
purchase agreements, and does not exempt 
any person subject to the provisions of this 
title from complying with the laws of any 
state with respect to consumer leases or 
lease-purchase agreements, unless those 
laws are inconsistent with any provision of 
this title, and then only to the extent of the 
inconsistency. The laws of a state are incon
sistent if a person is unable to comply with 
them without violating a provision of this 
title. The Board is authorized to determine 
whether such inconsistencies exist. 

Section 131Cb> requires the Board, by reg
ulation, to exempt any class of lease trans
actions and lease-purchase agreements 
within any state if it determines that the 
state law contains requirements substantial
ly similar to those imposed by this title or 
gives greater protection and benefit to the 
consumer, and that there is adequate provi
sion for enforcement. 

Section 131Cc> states that this title does 
not affect the validity or epf orceability of 
any contract or obligation under state or 
Federal law. except as provided in sections 
122 and 123. 

Section 131Cd> provides that determina
tions under this section may be requested 
by any state. 

Section 132 states the effect of this Act on 
governmental agencies and provides that no 
civil or criminal penalty contained in this 
title may be imposed on the United States 
or any of its departments or agencies, any 
state or political subdivision, or any agency 
or any state or political subdivision. 

Section 133 requires reports by the Board 
and Attorney General to the Congress con
cerning the administration of their func
tions under this title. The Board's report 
shall include its assessment of the extent to 
which compliance with the requirements 
imposed by this title is being achieved. 

Section 134 contains the effective dates. 
Section 134Ca> requires that this title shall 

take effect on the October 1 that is at least 
two years after the date of its enactment. 

Section 134Cb) states that all regulations, 
forms and clauses required to be prescribed 
shall be promulgated one year prior to such 
effective date. 

Section 134Cc> permits lessors to comply 
with the requirements of this title, in ac
cordance with the regulations, forms and 
clauses prescribed by the Board, prior to 
such effective date. 

Section 903 sets forth technical amend
ments to the Truth-in-Lending Act which 
are required because the leasing provisions 
have been placed in a separate title. 

TITLE X-FAIR DEPOSIT AVAILABILITY 

SECTION-BY-SECTION ANALYSIS 

Section 1001 entitles this Act the "Fair 
Deposit Availability Act of 1984." 

Section 1002 contains definitions. 
Section 1002<1> defines the depository in

stitutions which are covered by the Act to 
include <a> an insured bank; <b> a mutual 
savings bank; <c> a savings bank; Cd> an in
sured credit union; Ce> a savings and loan as
sociation as defined in the Federal Home 
Loan Bank Act; and (f) any insured institu
tion as defined in the National Housing Act. 
It also includes institutions that are eligible 
to make application to become a federally 
insured institution. 

Section 1002<2> defines the term "deposit 
account" as an account in a depository insti
tution where the account holder is allowed 
to make withdrawals by various types of in
struments or telephone transfer for the pur
pose of making transfers to third parties. 
The definition excludes time deposits and 
savings accounts that are not used for trans
actions purposes. 

Section 1002<3> defines the term "Board" 
as the Board of Governors of the Federal 
Reserve System. 

Section 1002<4> defines the term "check or 
similar instrument" as a check, negotiable 
order of withdrawal, share draft, money 
order or similar instruments. The defin1tion 
excludes noncash items. 

Section 1003 contains requirements for 
disclosure of availability policies. 

Section 1003Ca) requires depository insti
tutions to provide written disclosures to cus
tomers opening an account of its general 
policy with respect to when a customer may 
withdraw deposited funds. For existing ac
counts, a depository institution must dis
close its policy to account holders in the 
first regularly scheduled mailing after the 
effective date of this Act, unless such infor
mation has already been so disclosed. 

Section 1003Cb> requires depository insti
tutions to post a clear and conspicuous 
notice disclosing its general policy with re
spect t-0 when a customer may withdraw de
posited funds, and to mail an annual re
minder to account holders that some depos
its may be subject to a check hold. 

Section 1003<c> requires the owner of an 
automatic teller machine to provide a "brief 
reminder" at each terminal where deposits 
are accepted that holds may be placed on 
deposits by check or similar instrument. 

Section 1003Cd> requires depository insti
tutions to notify their account holders of 
changes in their delayed availability poli
cies. Such notification is not required if the 
change expedites the availability of funds. 

Section 1003Ce> requires depository insti
tutions to disclose their general policy to 
consumers requesting this information by 
telephone. 

Section 1003Cf) authorizes the Board to 
issue regulations designed to implement 
their disclosure requirements. 

Section 1003Cg> requires depository insti
tutions to notify account holders in writing 
of when interest is computed on funds de
posited in an interest bearing account or 
time deposit, unless the computation begins 
on or before the institution receives provi
sional credit for the deposit. 

Section 1003Ch> authorizes the Board to 
publish model disclosure forms and clauses 
for common transactions to facilitate com
pliance with these disclosure requirements. 
Use of the models is not required. However, 
a depository institution will be considered to 
be in compliance with the disclosure re
quirements if it either uses a model pub
lished by the Board, or uses the model but 
changes it by deleting information not re
quired by this title or rearranging the 
format. 

Section 1003(i) requires the Board to pro
vide an opportunity for notice and comment 
before adopting model forms and clauses. 

Section 1004 requires depository institu
tions to pay interest on interest bearing de
posit accounts no later than the time the in
stitution receives provisional credit on the 
deposit. If that date falls on a nonbusiness 
day, availability must be provided on the 
next business day. This requirement does 
not apply where the computation of interest 
begins at a later date for all deposits. 
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Section 1005 contains provisions designed 

to provide customers with access to their 
funds in a more timely fashion. 

Section 1005(a) instructs the Federal Re
serve Board to publish for comment not 
later than 18 months after the date of en
actment, a regulation designed to improve 
the check clearing system by expediting the 
process for returning checks or by other 
means to achieve the goal of < 1 > providing 
one-day availability for funds from deposits 
made by checks drawn on local depository 
institutions; and <2> providing three-day 
availability for funds from deposits made by 
checks drawn on other institutions. This 
section does not apply to those checks 
which pose a serious risk of loss to a deposi
tory institution. 

Section 1005(b) lists thirteen consider
ations for the Board in promulgating its reg
ulations. These thirteen factors are: 

< 1) adopting a uniform endorsement 
standard; 

<2> providing for direct notification of re
turning checks and similar instruments to 
the depository institution of first deposit: 

<3> providing for direct return of checks 
and similar instruments to the depository 
institution of first deposit; 

(4) providing for return of all checks and 
similar instruments through the Federal 
Reserve System's clearing house; 

<5> extending limits for returns; 
<6) establishing schedules for the avail

ability of funds deposited by checks and 
similar instruments; 

(7) prescribing the availability of funds 
deposited by checks and similar instruments 
based on the nature of the account to which 
the deposit was made; 

(8) the use of electronic means of collect
ing and returning checks; 

<9> providing for check truncation; 
(10) the establishment of an automated 

return system; 
<11> charging a depository institution 

based upon notification that a check or 
similar instrument will be presented for 
payment; 

(12) creating incentives for depository in
stitutions to return unpaid items promptly 
to the depository institution of first deposit; 
and 

<13) keeping the costs of any improve
ments to be implemented to a minimum. 

This list is not exhaustive and the Board 
is empowered to consider and implement 
any other approach or combination of ap
proaches, that would help meet the statuto
ry goals. 

Section 1005<c> requires that the Board's 
regulations shall become effective three 
years after the date of enactment. 

Section 1005<d> requires the Board to es
tablish an Expedited Funds Availability 
Council to assist it in its exercise of the 
functions required by this Act. The mem
bers of the Council include representatives 
of the four other financial regulatory agen
cies, two representatives of the Consumer 
Advisory Council, one representative from 
users of payment systems services, and one 
from the providers of payment systems serv
ices in competition with the Federal Re
serve System. 

Section 1006 requires the Secretary of the 
Treasury, by regulation, to require that 
funds deposited by a check drawn on the 
Treasury of the United States, which is first 
endorsed for deposit by a customer with an 
established relationship with a depository 
institution, be available for withdrawal by 
the date the institution received provisional 
credit for that check. If that date falls on a 

nonbusiness day, availability must be pro
vided on the next business day. 

Section 1007 deals with administrative en
forcement. 

Section 1007<a> identifies the federal fi
nancial regulatory agencies which are re
sponsible for the administrative enforce
ment of these requirements. For national 
banks, the Comptroller of the Currency 
shall enforce these requirements. For State 
member banks of the Federal Reserve 
System, the Federal Reserve Board shall en
force these requirements. For other banks 
insured by the Federal Deposit Insurance 
Corporation, that agency shall enforce 
these requirements for savings and loan in
stitutions, and the National Credit Union 
Administration· is responsible for enforce
ment for federally-chartered or insured 
credit unions. 

Section 1007(b) provides that a violation 
of a requirement imposed by this Act shall 
be considered to be a violation of the statu
tory provisions authorizing enforcement by 
the above federal financial regulatory agen
cies with respect to the institutions they 
regulate. These agencies, of course, may 
also exercise any other authorities con
ferred by law in addition to the authorities 
specified in this Act. 

Section 1007<c> authorizes state regula
tory agencies to enforce the requirements of 
this Act for institutions not covered in sub
section <a>. 

Section 1007<d> clarifies the authority of 
agencies other than the Federal Reserve 
Board to make rules respecting their own 
procedures to enforce compliance with the 
requirements of this title. 

Section 1008 contains provisions concern
ing civil liability. 

Section 1008(a) exempts violations of the 
telephone disclosure requirements from civil 
liability. For violations of the disclosure, 
payment of interest on deposits, and avail
ability of Treasury checks requirements of 
this title, the civil liability shall be < 1) 
actual damages; (2) statutory damages of 
not less than $50 nor greater than $500 for 
an individual action, or in the case of a class 
action, an amount the court will allow, with 
no minimum recovery applicable for each 
member of the class, not to exceed the 
lesser of $500,000 or 1 percent of the net 
·worth of the depository institution; and <3> 
court costs and reasonable attorney's fees in 
the case of a successful action. When award
ing damages in class action, the court shall 
consider several factors, including the 
amount of actual damages awarded, the fre
quency and persistence of failures, the re
sources of the depository institution, the 
number of persons adversely affected, and 
the extent to which the violations were in
tentional 

Section 1008<b> states that depository in
stitutions will not be liable under this sec
tion if the violation resulted from a bona 
fide error which occurred in spite of proce
dures established and maintained to avoid 
any such error. Examples of bona fide 
errors include clerical, calculation, computer 
malfunction, and programming and printing 
errors. Errors in legal judgment are not 
bona fide errors for purposes of this section. 

Section 1008<c> states that actions 
brought under this section may be initiated 
in any United States district court, or other 
court of competent jurisdiction, within one 
year from the date of the violation. 

Section 1008(d) states that liability im
posed under this section will not apply to 
acts done or omitted in good faith in con
formity with any rule, regulation or inter-

pretation by the Board, or to acts which 
conform with any interpretation of approv
al by an official of the Federal Reserve 
System who is authorized by the Board to 
issue such interpretations of approvals; even 
though after the act of omission the rule, 
regulation, interpretation or approval is 
amended, rescinded or determined by judi
cial or other authorities to be invalid. 

Section 1009<a> makes it clear that noth
ing in the title prevents a depository institu
tion from making funds available for with
drawal at an earlier time than required by 
this title or by r·egulations of the Board. 
Nothing in this title affects a depository in
stitution's existing right <a> to accept or 
reject a check for deposit; or (b) if a check is 
accepted for deposit and provisional settle
ment has been made, revoke the provisional 
credit, charge back the depositor's account, 
or claim a refund for such provisional 
credit. 

Section 1009<b> provides this title's pre
emption standard and states that the regu
lations prescribed by the Board shall super
sede state law where the Board determines 
the state law to be inconsistent with the 
provisions of this title or its regulations. For 
example, a few states prohibit the direct 
return of checks to the institution of first 
deposit. Should the Board, by regulation, re
quire direct return of checks, those state 
laws would be superseded. 

Section 1010 requires the Board to study 
and submit to the Congress, one year after 
implementing its regulations, its findings 
concerning the effect of changes made by 
the regulations, and assessment of improve
ments that could be made in the check col
lection system, and an assessment of the use 
of electronics in payments. 

TITLE XI-CREDIT CARDS 

Section 1101 states that this Act shall be 
called the "Fair Credit Card Act of 1986." 

Section 1102 amends Section 127 of the 
Truth-in-Lending Act to add three new sub
sections requiring disclosures for credit card 
solicitations, and the use of certain balance 
calculation methods for third party bank 
cards, as follows: 

Subsection (c) requires that credit card so
licitations or advertisements mailed to the 
consumer disclose the annual percentage 
rate, the existence or nonexistence of a 
"grace" period, and the annual fee or other 
charges applicable to the card. 

Subsection <d> requires that charge card 
solicitations or advertisements mailed to the 
consumer disclose the annual fees or other 
charges applicable to the card, and that 
charges incurred are payable upon receipt 
of the monthly payment. 

Subsection <e> requires the Federal Re
serve Board to issue a regulation requiring 
use of the average daily balance method, or 
a method resulting in a lower finance 
charge than average daily balance, for third 
party credit cards. 

TITLE XII-MISCELLANEOUS 

Section 1201: Treatment of funds of 
depository institution regulators 

This section expressly exempts the funds 
of the Federal Deposit Insurance Corpora
tion, the Comptroller of the Currency, the 
Federal Home Loan Bank Board, the Feder
al Savings and Loan Insurance Corporation, 
and the National Credit Union Administra
tion from sequestration or reduction of obli
gation limitations under the Balance 
Budget and Emergency Deficit Control Act 
of 1985. Each of these agencies is complete-
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ly financed by the institutions they regu
late, any savings from budget cuts could not 
be used to fund any other government ac
tivities. In addition, the section would clari
fy and extend existing law to establish a 
uniform exemption for the funds of each of 
these agencies from the apportionment au
thority of the Office of Management and 
Budget. This will confirm the flexibility and 
independence these self-financing agencies 
need to respond quickly to failing and failed 
depository institutions, and to supervise all 
depository institutions effectively. 

Section 1202: NOW account amendment 
This section would clarify that organiza

tions operated primarily for political pur
poses and not for profit are eligible to own 
negotiable order of withdrawal <NOW> ac
counts. Under this language, political com
mittees which are organized to support can
didates for local, state and/or federal office 
would now have the option to use interest
bearing NOW accounts at financial institu
tions. The coverage would also include polit
ical party committees and the separate seg
regated funds commonly known as political 
action committees of corporations, labor or
ganizations, trade associations, membership 
organizations, cooperatives and similar orga
nizations. 

Section 1203: Reimbursement for travel 
This section parallels a similar provision 

applicable to the Securities and Exchange 
Commission. It permits Board members and 
staff of the Federal Home Loan Bank Board 
and the Federal Savings and Loan Insur
ance Corporation to accept payment from 
federal and non-federal sponsors for reim
bursement for travel, subsistence, and other 
expenses incurred in attending meetings 
and conferences pertaining to the activities 
of the Board. This authority is subject to 
Board rules governing conflicts of interest. 

Section 1204: Loan marketing association 
This section amends the Bank Holding 

Company Act and the National Housing Act 
to prohibit the Student Loan Marketing As
sociation <Sallie Mae> from owning or con
trolling an insured bank, mutual savings 
bank, savings bank or savings and loan asso
ciation.• 

By Mr. BUMPERS (for himself, 
Mr. BIDEN, Mr. SARBANES, Mr. 
HECHT, Mr. KERRY, Mr. METZ
ENBAUM, Mr. SIMON, Mr. KEN
NEDY, and Mr. BAUCUS): 

S. 2593. A bill to establish the Na
tional Nuclear Safety Study Commis
sion; to the Committee on Environ
ment and Public Works. 
NATIONAL NUCLEAR SAFETY STUDY COMMISSION 

e Mr. BUMPERS. Mr. President, I am 
introducing legislation today to estab
lish an independent 12-member com
mission of distinguished experts to 
study the Chernobyl nuclear accident 
and a broad range of nuclear safety 
issues. This bill is identical to S. 2571 
which I introduced on June 19. I had 
been informed by the Senate parlia
mentarian several days prior to its in
troduction that my bill would be re
f erred to the Committee on Environ
ment and Public Works. However, the 
bill was erroneously ref erred to the 
Committee on Government Affairs. 
Therefore, I am reintroducing the leg
islation in order to achieve the proper 
referral.• 

By Mr. GORE (for him.self and 
Mr. GORTON): 

S. 2594. A bill to require the Office 
of Science and Technology Policy to 
report to the Congress on fiber optic 
networks and other options to improve 
communications among supercom
puter centers and users in the United 
States; to the Committee on Com
merce, Science, and Transportation. 

SUPERCOMPUTER NETWORK STUDY ACT 

Mr. GORE. Mr. President, it gives 
me great pleasure to introduce legisla
tion today in behalf of myself and the 
Senator from Washington, Senator 
GORTON, that will expand the poten
tial of fiber optic networks to link the 
Nation's supercomputers into one 
system. 

The pace and complexity of modern 
scientific research has dramatically in
creased the Nation's communications 
needs. Today, scientists depend on 
computers the way they once relied on 
the slide rule. 

To meet the needs of science and en
gineering, the Government established 
supercomputer facilities at a number 
of universities and Federal research 
facilities. Several networks have been 
designed to link these supercomputers 
with each other and with individual 
scientists. Data can be transmitted via 
satellite transmission and high speed 
phone lines. The National Science 
Foundation plans to link its five super
computer centers in a nationwide 
system called NSF-net that will trans
mit data equal to 1.5 million bits per 
second. 

The Nation can be proud of NSF
net-but we need to do more. In order 
to cope with the explosion of super
computer activity in this country, we 
must look to new ways to advance the 
state-of-the-art in telecommunica
tions-new ways to increase the speed 
and quality of the data transmission. 
Without these improvements, the su
percomputer networks face data bot
tlenecks like those we face every day 
on our crowded highways. 

The private sector is already aware 
of the need to evaluate and adopt new 
technologies. One promising technolo
gy is the development of fiber optic 
systems for voice and data transmis
sion. Eventually we will see a system 
of fiber optic highways being installed 
nationwide. By 1988, U.S. Telecom 
hopes to complete a 23,000-mile net
work costing $2 billion or more. By 
1990, AT&T will also install a 21,000-
mile highway of fiber optic cables 
stretching across the Nation. In fact, 
this bill is being introduced today on 
the 30th anniversary of the Interstate 
Highway Network. 

These fiber optic networks will even
tually transmit data at 1.7 billion bits 
per second-a thousand times faster 
than NSF-net and nearly 2 million 
times faster than existing supercom
puter networks such as ARPA-net, 
managed by the Defense Communica-

tions Agency. In addition, optical 
fibers tolerate radiation well and are 
not affected by lightning, static dis
charge, or large motors. 

Mr. President, today I am introduc
ing the Supercomputer Network Study 
Act of 1986, to require the Office of 
Science and Technology Policy to 
study ways to upgrade our telecom
munications networks for supercom
puters and promote the use of fiber 
optics. 

This study is designed to answer crit
ical questions on the needs of super
computer telecommunications sys
tems. For example, what are the 
future requirements for our supercom
puters in terms of the quantity and 
quality of data transmission, data se
curity, and softwear compatibility? 
What equipment must be developed to 
take advantage of the high transmis
sion rates offered by fiber optics net
works? 

The emphasis is on supercomputers, 
but networks linking smaller comput
ers will also benefit from this study by 
looking at ways to improve electronic 
mail and the transfer of business and 
private records via computer. Today, 
we can bank by computer, shop b~ 
computer, and send letters by comput
er. Only a few companies and individ
uals use these services, but the 
number is growing and existing capa
bilities are limited. 

Already, a number of States are 
planning statewide networks. New 
York hopes to someday lay fiber optic 
cable along the New York Thruway to 
establish a fiber optic backbone for its 
telecommunications system. We must 
look at these future networks now to 
insure their compatibility. 

America's highways transport people 
and materials across the country. Fed
eral freeways connect with State high
ways which connect in turn with coun
try roads and city streets. To transport 
data and ideas, we will need a telecom
munications highway connecting users 
coast to coast, State to State, city to 
city. The study required in this legisla
tion will identify the problems and op
portunities the Nation will face in es
tablishing that highway. 

Mr. President, I ask unanimous con
sent that the bill be printed in the 
RECORD. 

There being no objection, the bill 
was ordered to be printed in the 
RECORD, as follows: 

s. 2594 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, That this 
Act may be cited as the "Supercomputer 
Network Study Act of 1986". 

FINDINGS 

SEc. 2. The Congress finds that-
< 1 > the Federal Government has estab

lished supercomputer facilities at United 
States universities and within Federal re-
search facilities in order to make supercom-
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puter services widely available to the aca
demic and research communities; 

<2> these supercomputer services play a 
central role in the advancement of scientific 
and engineering knowledge in the United 
States, and will become even more impor
tant to research in the years to come; 

<3> new research projects and new efforts 
to improve communications among govern
ment, universities, and industry in order to 
promote the Nation's future competitive
ness will require greater transmissions of 
data among institutions; 

<4> universities around the Nation are con
nected to these academic and Federal super
computer facilities through a network of 
telecommunications links that soon may be 
unable to handle the rapidly increasing 
demand from researchers; 

<5> given the explosive growth in super
computer activities in the United States, the 
proliferation of data handling protocols, 
and the potential inability of current 
networking arrangements to handle this 
growing amount of communications, the 
Federal Government must ensure the devel
opment of a supercomputer networking 
policy to meet the Nation's current and 
future needs; 

<6> as compared with traditional telecom
munications technologies, new systems such 
as fiber optic technologies appear to offer 
remarkable advantages, including much 
higher data transmission capacities, lower 
operating expense, greater reliability, and 
greater security; 

<7> a fiber optic networking system for 
academic and Federal supercomputers 
might greatly benefit both the research 
community and the development of new 
United States communications technologies; 

<8> a high speed network is likely to pro
vide most institutions of higher learning 
with more equal access to the currently lim
ited number of United States supercom
puter centers; and 

<9> the Congress and the academic com
munity would benefit from a study of op
tions for the future networking of such su
percomputers in the United States. 

STUDY BY THE OFFICE OF SCIENCE AND 
TECHNOLOGY POLICY 

SEc. 3. <a> The Office of Science and Tech
nology Policy <hereinafter referred to as the 
"Office") shall undertake a study of critical 
problems and current and future options re
garding communications networks for su
percomputers at universities and Federal re
search facilities in the United States. The 
study shall include an analysis of-

<l> the networking needs of the Nation's 
academic and Federal research supercom
puter programs over the period which is fif
teen years after the date of enactment of 
this Act, including requirements in terms of 
volume of data, reliability of transmission, 
software compatibility, graphics capability, 
and transmission security; 

(2) the benefits and opportunities that an 
improved computer network would offer for 
electronic mail, file transfer, and remote 
access and communications for universities 
and Federal research facilities in the United 
States; and 

<3> the networking options available for 
linking academic and other Federally sup
ported supercomputers, with a particular 
emphasis on the advantages and disadvan
tages, if any, of fiber optic systems. 

Cb) The Office shall, within one year after 
the date of enactment of this Act, report to 
the Congress on the findings from the study 
undertaken in accordance with subsection 
<a> of this section. 

ADMINISTRATIVE PROVISIONS 

SEc. 4. <a> The Office may, in order to 
carry out the provisions of this Act, hold 
such hearings and consult with such repre
sentatives in academic institutions, the busi
ness community, Federal, State, and local 
governments, and other organizations, asso
ciations, and individuals as the Director of 
the Office considers advisable. 

<b> Each department, agency, and instru
mentality of the executive branch of the 
Federal Government, including independent 
agencies, shall furnish to the Office, upon 
request made by the Director of the Office, 
any information or assistance the Director 
considers necessary to carry out the study 
undertaken in accordance with this Act. 

By Mrs. HAWKINS (for herself, 
Mr. THURMOND, Mr. KENNEDY, 
Mr. HATCH, and Mr. DODD): 

S. 2595. A bill to amend the Public 
Health Service Act to revise the au
thorities of, and redesignate, the Alco
hol, Drug Abuse, and Mental Health 
Administration; to the Committee on 
Labor and Human Resources. 

ALCOHOL, DRUG ABUSE, AND MENTAL HEALTH 
AMENDMENTS OF 19 8 6 

e Mrs. HAWKINS. Mr. President, I 
rise today to introduce legislation re
authorizing the National Institute on 
Drug Abuse and the National Institute 
on Alcohol Abuse and Alcoholism. I 
am joined in my sponsorship of this 
legislation by Senators HATCH, THUR
MOND, KENNEDY, and DODD. 

Mr. President, this legislation will 
supersede S. 2443 for it includes tech
nical compromises reflecting the con
cerns of the Senate Labor and Human 
Resources Committee with respect to 
the alcohol labeling provision. Briefly 
stated, the alcohol labeling provision 
which was adopted in committee 
would be revised to require that all al
coholic beverages display one of four 
warning labels on a rotating basis. It 
would also request that the National 

. Institute on Alcohol and Alcoholism, 
through the Surgeon General, recom
mend changes in labeling require
ments on an annual basis. 

Except for the alcohol labeling revi
sion, the content of this language is 
consistent with that contained in S. 
2443 as was unanimously supported by 
all my colleagues on the Senate Com
mittee on Labor and Human Re
sources and was favorably reported by 
the committee on May 20, 1986. 

I ask that the entire contents of the 
bill be printed in the RECORD following 
my remarks. 

There being no objection, the bill 
was ordered to be printed in the 
RECORD, as follows: 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That this 
Act may be cited as the "Alcohol, Drug 
Abuse, and Mental Health Amendments of 
1986". 

REVISION AND REDESIGNATION OF ADAMHA 

SEc. 2. <a> Section 501 of the Public 
Health Service Act (42 U.S.C. 290aa> is 
amended to read as follows: 

"NATIONAL INSTITUTES ON ALCOHOL, DRUGS, 
AND MENTAL HEALTH 

"SEc. 501. <a> The National Institutes on 
Alcohol, Drugs, and Mental Health <hereaf
ter referred to in this title as the 'National 
Institutes'> is an agency of the Service. 

"(b)(l> The following national research in
stitutes are agencies of the National Insti
tutes: 

"<A> The National Institute on Alcohol 
Abuse and Alcoholism. 

"<B> The National Institute on Drug 
Abuse. 

"<C> The National Institute of Mental 
Health. 

"(2) For purposes of this title, the term 
'national research institute' means a nation
al research institute listed in paragraph < 1>. 
A reference to the National Institutes in
cludes the national research institutes. 

"<c><l> The National Institutes shall be 
headed by an Administrator <hereafter in 
this title referred to as the 'Administrator'> 
who shall be appointed by the President by 
and with the advice and consent of the 
Senate. 

"<2> The Administrator, with the approval 
of the Secretary, may appoint a Deputy Ad
ministrator and may employ and prescribe 
the functions of such officers and employ
ees, including attorneys, as are necessary to 
administer the activities to be carried out 
through the National Institutes. 

"(d) The Secretary, acting through the 
Administrator-

"( 1 > shall supervise the functions of the 
National Institute of Mental Health, the 
National Institute on Alcohol Abuse and Al
coholism, and the National Institute on 
Drug Abuse in order to assure that the pro
grams carried out through each such Insti
tute receive appropriate and equitable sup
port and that there is cooperation among 
the national research institutes in the im
plementation of such programs; and 

"(2) shall assure that research at or sup
ported by the National Institutes and each 
of the national research institutes is subject 
to review in accordance with section 507 and 
is in compliance with section 509. 

"Ce><l> There shall be in the National In
stitutes an Associate Administrator for Pre
vention to whom the Administrator shall 
delegate the function of promoting the pre
vention research programs of the National 
Institute of Mental Health, the National In
stitute on Alcohol Abuse and Alcoholism, 
and the National Institute on Drug Abuse 
and coordinating such programs between 
the national research institutes and be
tween the national research Institutes and 
other public and private entities. 

"<2> By January 1, 1988, and every 3 years 
thereafter, , the Administrator, acting 
through the Associate Administrator for 
Prevention, shall submit to the Congress a 
report describing the prevention activities 
<including preventive medicine and health 
promotion> undertaken by the National In
stitutes, the National Institute of Mental 
Health, the National Institute on Alcohol 
Abuse and Alcoholism, and the National In
stitute on Drug Abuse. The report shall in
clude a detailed statement of the expendi
tures made for the activities reported on 
and the personnel used in connection with 
such activities. 

"(f} The Administrator shall establish a 
process for the prompt and appropriate re
sponse to information provided the Admin
istrator respecting <l > scientific fraud in 
connection with projects for which funds 
have been made available under this Act, 
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and <2> incidences of violations of the rights 
of human subjects of research for which 
funds have been made available under this 
Act. The process shall include procedures 
for the receiving of reports of such informa
tion from recipients of funds under this Act 
and taking appropriate action with respect 
to such fraud and violations. 

"(g) The Secretary, acting through the 
Administrator, shall make grants to schools 
of the health professions and schools of 
social work to support the training of stu
dents in such schools in the identification 
and treatment of alcohol and drug abuse. 
Grants under this subsection shall be made 
from funds available under this title and 
section 303. 

"Ch> To educate the public with respect to 
the health hazards of alcoholism, alcohol 
abuse, and drug abuse, the Administrator 
shall take such actions as may be necessary 
to ensure the widespread dissemination of 
current publications of the National Insti
tute on Alcohol Abuse and Alcoholism and 
the National Institute on Drug Abuse relat
ing to the most recent research findings 
with respect to such health hazards. 

"(i)(l) The Administrator may obtain Cin 
accordance with section 3109 of title 5, 
United States Code, but without regard to 
the limitation in such section on the period 
of service> the services of not more than 20 
experts or consultants who have scientific 
or professional qualifications. Such experts 
and consultants shall be obtained for the 
National Institutes and for each of the na
tional research institutes. 

"C2><A> Experts and consultants whose 
services are obtained under paragraph < 1 > 
shall be paid or reimbursed for their ex
penses associated with traveling to and from 
their assignment location in accordance 
with sections 5724, 5724a<a>Cl>. 5724a<a><3>. 
and 5726Cc> of title 5, United States Code. 

"CB> Expenses specified in subparagraph 
<A> may not be allowed in connection with 
the assignment of an expert or consultant 
whose services are obtained under para
graph < 1 >. unless and until the expert or 
consultant agrees in writing to complete the 
entire period of assignment or one year, 
whichever is shorter, unless separated or re
assigned for reasons beyond the control of 
the expert or consultant that are acceptable 
to the Secretary. If the expert or consultant 
violates the agreement, the money spent by 
the United States for the expenses specified 
in subparagraph <A> is recoverable from the 
expert or consultant as a debt of the United 
States. The Secretary may waive in whole or 
in part a right of recovery under this sub
paragraph. 

"Cj) In carrying out this Act, the Adminis
trator may accept voluntary and uncompen
sated services for the National Institutes 
and for each of the national research insti
tutes. 

"Ck>Cl> The Alcohol, Drug Abuse, and 
Mental Health Advisory Board (hereafter in 
this subsection referred to as the 'Board') 
shall-

" CA> periodically assess the national needs 
for alcoholism, alcohol abuse, drug abuse, 
and mental health services and the extent 
to which those needs are being met by 
State, local, and private programs and pro
grams receiving funds under this title and 
part B of title XIX; and 

"CB> provide advice to the Secretary and 
the Administrator respecting activities car
ried out under this title and part B of title 
XIX. 

"C2>CA> The Board shall consist of 15 
members appointed by the Secretary and 

such ex officio members from the National 
Institute on Alcohol Abuse and Alcoholism, 
the National Institute on Drug Abuse, and 
the National Institute of Mental Health as 
the Secretary may designate. Of the mem
bers appointed to the Board, at least 6 mem
bers shall represent State and private, non
profit providers of prevention and treat
ment services for alcoholism, alcohol abuse, 
drug abuse, and mental illness, at least 6 
members shall be individuals with expertise 
in public education and prevention services 
for alcoholism, alcohol abuse, drug abuse, 
and mental illness, and at least 3 members 
shall be appointed from members of the 
general public who are knowledgeable about 
alcoholism. alcohol abuse, drug abuse, and 
mental illness. 

"CB> The term of office of a member ap
pointed to the Board is 4 years, except that 
of the members first appointed to the 
Board-

"(i) 5 shall serve for terms of 1 year; 
"(ii) 5 shall serve for terms of 2 years; and 
"(iii) 5 shall serve for terms of 3 years, 

as designated by the Secretary at the time 
of appointment. Any member appointed to 
fill a vacancy occurring before the expira
tion of the term for which the predecessor 
of such member was appointed shall be ap
pointed only for the remainder of such 
term. A member may serve after the expira
tion of the member's term until the succes
sor of the member has taken office. 

"C3><A> Except as provided in subpara
graph CB>. members of the Board shall m be 
paid not more than the daily equivalent of 
the annual rate of basic pay in effect for 
grade GS-18 of the General Schedule for 
each day <including travel time> during 
which they are engaged in the actual per
formance of duties vested in the Board, and 
Cii> while away from their homes or regular 
places of business and while serving in the 
business of the Board, be entitled to receive 
transportation expenses as prescribed by 
section 5703 of title 5, United States Code. 

"CB> Members of the Board who are full
time officers or employees of the United 
States shall receive no additional pay, allow
ances, or benefits by reason of their service 
on the Board. 

"(4) The Board may appoint such staff 
personnel as the Board considers appropri
ate. 

"(5) The Secretary shall designate the 
chairman of the Board. 

"<6) The Board shall meet at least 3 times 
each calendar year. 

"(7) The Board shall report annually to 
the Committee on Energy and Commerce of 
the House of Representatives and the Com
mittee on Labor and Human Resources of 
the Senate on its activities during the prior 
year and shall include in such report such 
recommendations for legislation and admin
istrative action as it deems appropriate.". 

(b)(l) The title heading for title V of the 
Public Health Service Act is amended to 
read as follows: 
"TITLE V-NATIONAL INSTITUTES ON 

ALCOHOL, DRUGS. AND MENTAL 
HEALTH" 
(2) The heading for part A of such title is 

amended to read as follows: 
"PART A-ORGANIZATION". 

<3> Section 506Cd) of such Act C42 U.S.C. 
290aa-5(d)) is amended by striking out "of 
the administration" in the first sentence. 

Cc)Cl) The Alcohol, Drug Abuse, and 
Mental Health Administration is redesignat
ed as the National Institutes on Alcohol, 
Drugs, and Mental Health, and the Admin-

istrator of the Alcohol, Drug Abuse, and 
Mental Health Administration or any other 
official of such Administration is redesig
nated the Administrator or official, as ap
propriate, of the National Institutes on Al
cohol, Drugs, and Mental Health. 

(2) Any reference to the Alcohol, Drug 
Abuse, and Mental Health Administration, 
the Administrator of Alcohol, Drug Abuse, 
and Mental Health Administration, or any 
other official of the Alcohol. Drug Abuse, 
and Mental Health Administration in any 
law, rule, regulation, certificate, directive, 
instruction, or other official paper in force 
on the date of enactment of this Act shall 
be deemed to refer and apply to the Nation
al Institutes on Alcohol, Drugs, and Mental 
Health or the Administrator or official, as 
appropriate, of the National Institutes on 
Alcohol, Drugs, and Mental Health, respec
tively. 

ADVISORY COUNCILS 

SEC. 3. Ca> Part A of title V of the Public 
Health Service Act is amended by redesig
nating sections 505 and 506 as sections 506 
and 507, respectively, and by inserting after 
section 504 the following new section: 

"ADVISORY COUNCILS 

"SEC. 505. Ca>< l> The Secretary shall ap
point an advisory council for the National 
Institute on Alcohol Abuse and Alcoholism, 
for the National Institute on Drug Abuse, 
and for the National Institute of Mental 
Health. Each such advisory council shall 
advise, consult with, and make recommenda
tions to the Secretary and the Director of 
the national research institute for which it 
was appointed on-

"CA> matters relating to the activities car
ried out by and through the Institute and 
the policies respecting such activities; and 

"CB) matters relating to activities carried 
out by the Secretary and the National Insti
tutes respecting the disease, disorder, or 
other aspect of human health with which 
the advisory council is concerned. 

"(2) Each advisory council for a national 
research institute may recommend to the 
Secretary acceptance, in accordance with 
section 2101, of conditional gifts for-

"CA> study, investigation, or research re
specting the diseases, disorders, or other 
aspect of human health with respect to 
which the institute was established; 

"CB) the acquisition of grounds for the in
stitute; or 

"CC> the construction, equipping, or main
tenance of facilities for the institute. 

"(3) Each advisory council for a national 
research institute-

"CA)(i) may on the basis of the materials 
provided under section 507Cd)C2> respecting 
research conducted at the institute, make 
recommendations to the Director of the in
stitute respecting such research; 

"(ii) shall review applications for grants 
and cooperative agreements for research or 
training and for which advisory council ap
proval is required under section 507Ce><2>. 
and recommend for approval applications 
for projects which show promise of making 

. valuable contributions to human knowledge; 
and 

"Ciii> may review any grant. contract, or 
cooperative agreement proposed to be made 
or entered into by the institute; 

"CB> may collect, by correspondence or by 
personal investigation, information as to 
studies which are being carried on in the 
United States or any other country as to the 
diseases, disorders, or other aspect of 
human health with respect to which the na
tional research institute was established and 



June 24, 1986 CONGRESSIONAL RECORD-SENATE 15151 
with the approval of the Director of the in
stitute make available such information 
through appropriate publications for the 
benefit of public and private health entities 
and health professions personnel and scien
tists and for the information of the general 
public; and 

"CC) may appoint subcommittees and con
vene workshops and conferences. 

"(b)(l) Each advisory council shall consist 
of ex officio members and not more than 12 
members appointed by the Secretary. 

"<2> The ex officio members of an adviso
ry council shall consist of-

"CA> the Secretary, the Administrator, the 
Director of the national research institute 
for which the advisory council is estab
lished, the Chief Medical Director of the 
Veterans' Administration, and the Assistant 
Secretary of Defense for Health Affairs <or 
the designees of such officers), and 

"CB> such additional officers or employees 
of the United States as the Secretary deter
mines necessary for the advisory council to 
effectively carry out its functions. 

"(3) The members of an advisory council 
who are not ex officio members shall be ap
pointed as follows: 

"<A> Nine of the members shall be ap
pointed by the Secretary from among the 
leading representatives of the health and 
scientific disciplines <including public 
health and the behavioral or social sciences> 
relevant to the activities of the national re
search institute for which the advisory 
council is established. 

"CB) Three of the members shall be ap
pointed by the Secretary from the general 
public and shall include leaders in fields of 
public policy, public relations, law, health 
policy, economics, and management. 

"<4> Members of an advisory council who 
are officers or employees of the United 
States shall not receive any compensation 
for service on the advisory council. The 
other members of an advisory council shall 
receive, for each day <including travel time> 
they are engaged in the performance of the 
functions of the advisory council, compensa
tion at rates not to exceed the daily equiva
lent of the annual rate in effect for grade 
GS-18 of the General Schedule. 

"Cc> The term of office of an appointed 
member of an advisory council is 4 years, 
except that any member appointed to fill a 
vacancy for an unexpired· term shall be ap
pointed for the remainder of such term and 
the Secretary shall make appointments to 
an advisory council in such manner as to 
ensure that the terms of the members do 
not all expire in the same year. A member 
may serve after the expiration of the mem
ber's term until a successor has taken office. 
A member who has been appointed for a 
term of 4 years may not be reappointed to 
an advisory council before 2 years from the 
date of expiration of such term of office. If 
a vacancy occurs in the advisory council 
among the appointed members, the Secre
tary shall make an appointment to fill the 
vacancy within 90 days from the date the 
vacancy occurs. 

"(d) The chairman of an advisory council 
shall be selected by the Secretary from 
among the appointed members, except that 
the Secretary may select the Director of the 
national research institute for which the ad
visory council is established to be the chair
man of the advisory council. The term of 
office of chairman shall be 2 years. 

"Ce> The advisory council shall meet at 
the call of the chairman or upon the re
quest of the Director of the national re
search institute for which it was estab-

lished, but at least 3 times each fiscal year. 
The location of the meetings of each adviso
ry council is subject to the approval of the 
Director of the national research institute 
for which the advisory council was estab
lished. 

"(f) The Director of the national research 
institute for which an advisory council is es
tablished shall designate a member of the 
staff of the institute to serve as the execu
tive secretary of the advisory council. The 
Director of such institute shall make avail
able to the advisory council such staff, in
formation, and other assistance as it may re
quire to carry out its functions. The Direc
tor of such institute shall provide orienta
tion and training for new members of the 
advisory council to provide them with such 
information and training as may be appro
priate for their effective participation in the 
functions of the advisory council.". 

Cb> Section 217 of the Public Health Serv
ice Act <42 U.S.C. 218> is amended-

(1) by striking out subsections (a), Cb), <c>, 
and Cd>; 

(2) by striking out "(e)(l)" and inserting 
in lieu thereof "Ca>"; 

<3> by striking out "(2)" and inserting in 
lieu thereof "Cb)"; 

<4> by striking out "(3)" and inserting in 
lieu thereof "Cc>"; 

(5) by striking out "(4)" and inserting in 
lieu thereof "Cd>"; and 

(6) by redesignating clauses <A> and <B> of 
subsection <c> <as redesignated by the 
amendment made by paragraph (4) of this 
subsection> as clauses <1> and (2), respective
ly. 

PUBLIC HEALTH EMERGENCIES 

SEC. 4. Part A of title V of the Public 
Health Service Act <as amended by section 3 
of this Act) is further amended by adding at 
the end thereof the following: 

"RESEARCH ON PUBLIC HEALTH EMERGENCIES 

"SEC. 508. <a> If the Secretary determines. 
after consultation with the Administrator, 
the Commissioner of Food and Drugs, or 
the Director of the Centers for Disease Con
trol, that a disease or disorder within the ju
risdiction of a national research institute 
constitutes a public health emergency, the 
Secretary, acting through the Administra
tor-

"Cl) shall expedite the review by advisory 
councils and by peer review groups of appli
cations for grants for research on such dis
ease or disorder or proposals for contracts 
for such research; 

"<2> shall exercise the authority in section 
3709 of the Revised Statutes (41 U.S.C. 5) 
respecting public exigencies to waive the ad
vertising requirements of such section in 
the case of proposals for contracts for such 
research; 

"(3) may provide administrative supple
mental increases in existing grants and con
tracts to support new research relevant to 
such disease or disorder; and 

"(4) shall disseminate, to health profes
sionals and the public, information on the 
cause, prevention, and treatment of such 
disease or disorder that has been developed 
in research assisted under this section. 
The amount of an increase in a grant or 
contract provided under paragraph <3> may 
not exceed one-half the original amount of 
the grant or contract. 

"Cb> Not later than 90 days after the end 
of a fiscal year, the Secretary shall report to 
the Committee on Energy and Commerce of 
the House of Representatives and the Com
mittee on Labor and Human Resources of 
the Senate on actions taken under subsec
tion <a> in such fiscal year.". 

RESEARCH AUTHORIZATION 

SEC. 5. <a> Section 513 of the Public 
Health Service Act <42 U.S.C. 290bb-2) is 
amended to read as follows: 

"AUTHORIZATIONS OF APPROPRIATIONS 

"SEC. 513. There are authorized to be ap
propriated to carry out this subpart 
$69,000,000 for fiscal year 1987 and such 
sums as may be necessary for fiscal years 
1988, 1989, 1990, and 1991.". 

Cb> Section 517 of the Public Health Serv
ice Act <42 U.S.C. 290cc-2> is amended to 
read as follows: 

"AUTHORIZATIONS OF APPROPRIATIONS 

"SEc. 517. There are authorized to be ap
propriated to carry out this subpart 
$83,000,000 for fiscal year 1987 and such 
sums as may be necessary for fiscal years 
1988, 1989, 1990, and 1991.". 

CHILD ABUSE REPORTING 

SEc. 6. <a> Section 523<e> of the Public 
Health Service Act <42 U.S.C. 290dd-3<e» is 
amended-

< 1 > by redesignating paragraphs < 1 > and 
<2> as subparagraphs <A> and CB>. respective
ly; 

(2) by inserting "Cl)" before "The"; and 
(3) by adding at the end thereof the fol

lowing new paragraph: 
"(2) The prohibitions of this section do 

not apply to the reporting under State law 
of incidents of suspected child abuse and ne
glect to the appropriate State authorities.". 

Cb> Section 527<e> of such Act (42 U.S.C. 
290ee-3<en is amended-

<1 > by redesignating paragraphs Cl> and 
(2) as subparagraphs <A> and <B>. respective
ly; 

<2> by inserting "(1)" before "The"; and 
<3> by adding at the end thereof the fol

lowing new paragraph: 
"<2> The prohibitions of this section do 

not apply to the reporting under State law 
of incidents of suspected child abuse and ne
glect to the appropriate State authorities.". 

SUICIDE 

SEc. 7. Section 501 of the Public Health 
Service Act (42 U.S.C. 290aa) <as amended 
by section 2 of this Act> is further amend
ed-

<1> by redesignating subsection Ck> as sub
section m: and 

<2> by inserting after subsection (j) the 
following new subsection: 

"Ck><l> The Secretary shall-
"<A> develop and publish information re

specting the causes of suicide among indi
viduals under the age of 21 and the means 
of preventing suicide among such individ· 
uals, and 

"CB> make such information generally 
available to the public and health profes
sionals. 

"(2) By January 1, 1988, and every 3 years 
thereafter, the Secretary shall report to the 
Congress on the activities undertaken under 
paragraph <1> during the period reported on 
and shall include in each such report an as
sessment of the effectiveness of such activi
ties.". 

ANIMALS IN RESEARCH 

SEC. 8. Part A of title V of the Public 
Health Service Act <as amended by section 4 
of this Act>, is further amended by adding 
at the end thereof the following new sec- -
tion: 

"ANIMALS IN RESEARCH 

"SEc. 509. <a> The Secretary, acting 
through the Administrator, shall establish 
guidelines for the following: 
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"(1) The proper care of animals to be used 

in research conducted by and through agen
cies of the National Institutes. 

"(2) The proper treatment of animals 
while being used in such research. Guide
lines under this paragraph shall require

"<A> the appropriate use of tranquilizers, 
analgesics, anesthetics, paralytics, and eu
thanasia for animals in such research; and 

"<B> appropriate pre-surgical and post-sur
gical veterinary medical and nursing care 
for animals in such research. 
Such guidelines shall not be construed to 
prescribe methods of research. 

"(3) The organization and operation of 
animal care committees in accordance with 
subsection <b>. 

"<b><l> Guidelines of the Secretary under 
subsection <a><3> shall require animal care 
committees at each entity which conducts 
research with funds provided under this 
title to assure compliance with the guide
lines established under subsection <a>. 

"(2) Each animal care committee shall be 
appointed by the chief executive officer of 
the entity for which the committee is estab
lished, shall be composed of not fewer than 
3 members, and shall include at least 1 indi
vidual who has no association with such 
entity and at least 1 doctor of veterinary 
medicine. 

"<3> Each animal care committee of a re
search entity shall-

"<A> review the care and treatment of ani
mals in all animal study areas and facilities 
of the research entity at least semiannually 
to evaluate compliance with applicable 
guidelines established under subsection <a> 
for appropriate animal care and treatment; 

"<B> keep appropriate records of reviews 
conducted under subparagraph <A>; and 

"CC> for each review conducted under sub
paragraph <A>, file with the Administrator 
at least annually (i) a certification that the . 
review has been conducted, and (ii) reports 
of any violations of guidelines established 
under subsection <a> or assurances required 
under paragraph < 1 > which were observed in 
such review and which have continued after 
notice by the committee to the research 
entity involved of the violations. 
Reports filed under subparagraph <C> shall 
include any minority views filed by mem
bers of the committee. 

"<c> The Administrator shall require each 
applicant for a grant, contract, or coopera
tive agreement involving research on ani
mals which is administered by the Adminis
trator or any agency of the National Insti
tutes to include in its application or con
tract proposal, submitted after the expira
tion of the 12-month period beginning on 
the date of enactment of this section-

"<l) assurances satisfactory to the Admin
istrator that-

"<A> the applicant meets the requirements 
of the guidelines established under para
graphs <1> and (2) of subsection <a> and has 
an animal care committee which meets the 
requirements of subsection <b>; and 

"<B> scientists, animal technicians, and 
other personnel involved with animal care, 
treatment, and use by the applicant have 
available to them instruction or training in 
the humane practice of animal maintenance 
and experimentation, and the concept, 
availability, and use of research or testing 
methods that limit the use of animals or 
limit animal distress; and 

"<2> a statement of the reasons for the use 
of animals in the research to be conducted 
with funds provided under such grant or 
contract. 

Notwithstanding subsection <a><2> of section 
553 of title 5, United States Code, regula
tions under this subsection shall be promul
gated in accordance with the notice and 
comment requirements of such section. 

"(d) If the Administrator determines 
that-

"<l> the conditions of animal care, treat
ment, or use in an entity which is receiving 
a grant, contract, or cooperative agreement 
involving research on animals under this 
title do not meet applicable guidelines es
tablished under subsection <a>; 

"(2) the entity has been notified by the 
Administrator of such determination and 
has been given a reasonable opportunity to 
take corrective action; and 

"<3> no action has been taken by the 
entity to correct such conditions; 
the Administrator shall suspend or revoke 
such grant or contract under such condi
tions as the Administrator determines ap
propriate. 

"<e> No guideline or regulation promulgat
ed under subsection <a> or <c> may require a 
research entity to disclose publicly trade se
crets or commercial or financial information 
which is privileged or confidential.". 

PREPARATION OF PUBLIC SERVICE 
ANNOUNCEMENTS 

SEc. 9. <a> Section 503 of the Public 
Health Service Act is amended by adding at 
the end thereof the following new subsec
tion: 

"<e><l> The Secretary, acting through the 
Institute and in consultation with the Direc
tor of the Office on Smoking and Health, 
shall prepare for distribution announce
ments for television to educate the public, 
particularly women, concerning the dangers 
resulting from cigarette smoking by women. 
In the preparation of such announcements, 
the Secretary shall, to the extent feasible, 
use appropriate private organizations and 
business concerns. 

"(2) Of the amount appropriated under 
section 517 for each of the fiscal years 1987, 
1988, and 1989, $250,000 shall be available to 
carry out paragraph < 1 > for such fiscal 
year.". 

<b> Section 517 of such Act <as amended 
by section 5(b) of this Act> is further 
amended by inserting "section 503<e> and" 
before "this subpart". 

ALCOHOLIC CONTENT DISCLOSURE 
SEc. 10. <a><l> Section 5<e><2> of the Feder

al Alcohol Administration Act <27 U.S.C. 
205<e><2» is amended by striking out begin
ning with "except that" the first place it ap
pears through "State law and". 

<2> Section 5(f)(2) of such Act <27 U.S.C. 
205(f)(2)) is amended by striking out "malt 
beverages and" and inserting in lieu thereof 
"malt beverages are permitted, but are not 
required, and such statements with respect 
to". 

<3> Section 17<a> of such Act <27 U.S.C. 
211<a)) is amended by adding at the end 
thereof the following new paragraph: 

"(9) The term 'alcoholic content' means, 
with respect to malt beverages, the percent
age by volume of the beverage which is com
prised of alcohol.". 

<4><A> On and after the date of enactment 
of this Act, the regulations contained in sec
tions 7.22<b><3>, 7.26, 7.29Cg), and 7.54Cc> of 
title 27, Code of Federal Regulations, shall 
cease to be in effect. 

<B> Within one year after the date of en
actment of this Act, the Secretary of the 
Treasury shall revise the regulations pro
mulgated under the Federal Alcohol Ad.min-

istration Act to carry out the amendments 
made by this subsection. 

<b><l> The amendments made by this sub
section shall take effect one year after the 
date of enactment of this Act. 

<2> Section 5<e> of the Federal Alcohol Ad
ministration Act <as amended by subsection 
<a><l> of this section> is further amended-

<A> by inserting "and except that subsec
tion (g) of this section shall apply in heu of 
this clause to statements of, or statements 
likely to be considered as statements of, al
coholic content of malt beverages" before 
the end parenthesis in clause <2>; and 

<B> by inserting after subsection (f) the 
following: 

"(g) ALCOHOLIC CONTENT OF MALT BEVER
AGES: To sell or ship or deliver for sale or 
shipment, or otherwise introduce in inter
state commerce, or receive therein, or to 
remove from customs custody for consump
tion, any malt beverages in bottles, unless 
the label on the bottle of any such beverage 
bears an accurate statement of the alcoholic 
content of such beverage.". 

ALCOHOL WARNING LABELS 

SEc. 11. <a> Title V of the Public Health 
Service Act is amended by adding at the end 
thereof the following new part: 
"PART D-PuBLIC AWARENESS CONCERNING 

THE HEALTH EFFECTS OF ALCOHOLIC BEVER
AGE CONSUMPTION 

"PUBLIC AWARENESS 
"SEc. 531. <a> It shall be unlawful for any 

person to manufacture, import, distribute, 
sell, ship, package or deliver for sale, distri
bution, or shipment, or otherwise introduce 
in commerce, in the United States, any alco
holic beverage during a calendar year unless 
the container of such beverage has a label 
bearing one of the following statements: 

"<l> 'WARNING: THE SURGEON GEN
ERAL HAS DETERMINED THAT THE 
CONSUMPTION OF THIS PRODUCT, 
WHICH CONTAINS ALCOHOL, DURING 
PREGNANCY CAN CAUSE BIRTH DE
FECTS. 

"(2) 'WARNING: DRINKING THIS 
PRODUCT, WHICH CONTAINS ALCO
HOL, CAN IMPAIR YOUR ABILITY TO 
DRIVE A CAR OR OPERATE MACHIN
ERY. 

"(3) 'WARNING: THIS PRODUCT CON
TAINS ALCOHOL AND IS PARTICULAR
LY HAZARDOUS IN COMBINATION 
WITH SOME DRUGS. 

"<4> 'WARNING: THE CONSUMPTION 
OF THIS PRODUCT, WHICH CONTAINS 
ALCOHOL, CAN INCREASE THE RISK 
OF DEVELOPING HYPERTENSION, 
LIVER DISEASE, AND CANCER.'. 

"(5) The statement, if any, prescribed by 
the Surgeon General under subsection 
<b><2> for such calendar year. 

"Cb><l><A> The Director of the National 
Institute on Alcohol Abuse and Alcoholism 
shall provide for the conduct of research 
concerning the chronic and acute effects on 
health resulting from the consumption of 
alcoholic beverages. By September 1 of each 
year, the Director shall, based on the results 
of the research conducted under the preced
ing sentence, make recommendations to the 
Surgeon General for two statements con
cerning the health effects of the consump
tion of alcoholic beverages which the Direc
tor proposes be prescribed by the Surgeon 
General for purposes of subsection <a><5> 
for the calendar year beginning on January 
1 of the succeeding year. 

"CB> One of the statements submitted by 
the Director of the National Institute on Al-
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cohol Abuse and Alcoholism under subpara
graph <A> for the first calendar year begin
ning after the effective date of this section 
shall be a statement with respect to the 
dangers <including death> resulting from 
the rapid consumption of excessive amounts 
of alcoholic beverages. 

"(2) By October 1 of each year, the Sur
geon General may select one of the state
ments recommended during such year by 
the Director of the National Institute on Al
cohol Abuse and Alcoholism pursuant to 
paragraph < 1 ). If the Surgeon General se
lects one such statement, the Surgeon Gen
eral shall prescribe regulations requiring 
that, for purposes of subsection <a><5>, such 
statement shall, for the calendar year begin
ning on January 1 of the succeeding year, be 
one of the statements required under sub
section <a> to be specified on a label on the 
container of an alcoholic beverage. 

"(c) The label required by subsection <a> 
shall be located in a conspicuous and promi
nent place on the container of an alcoholic 
beverage. The statement required by such 
subsection shall appear in conspicuous and 
legible type in contrast by typography, 
layout, or color with other printed matter 
on such container. 

"<d> Each statement required by subsec
tion <a> shall-

"( 1) be randomly displayed by a manufac
turer, packager, or importer of an alcoholic 
beverage in each calendar year in as equal a 
number of times as is possible on each 
brand of the beverage; and 

"(2) be randomly distributed in all parts of 
the United States in which such brand is 
marketed. 

"Ce> No statement relating to the con
sumption of alcoholic beverages and health, 
other than the statements required by sub
section Ca), shall be required on any contain
er of an alcoholic beverage. 

"(f) Any person who violates the provi
sions of this section shall be guilty of a mis
demeanor and shall on conviction thereof be 
subject to a fine of not more than $10,000. 

"Cg> The several district courts of the 
United States are invested with jurisdiction, 
for cause shown, to prevent and restrain vio
lations of this section upon the application 
of the Attorney General of the United 
States acting through the several United 
States attorneys in their several districts. 

"(h) Alcoholic beverages manufactured, 
imported, distributed, sold, shipped, pack
aged, or delivered <1> for export from the 
United States or <2> for delivery to a vessel 
or aircraft, as supplies, for consumption 
beyond the jurisdiction of the internal reve
nue laws of the United States shall be 
exempt from the requirements of this sec
tion, but such exemptions shall not apply to 
alcoholic beverages manufactured, import
ed, distributed, sold, shipped, or packaged or 
delivered for sale, distribution, or shipment 
to members or units of the Armed Forces of 
the United States located outside of the 
United States. 

"(i) Nothing in this section shall be con
strued to relieve any person from any liabil
ity under Federal or State law to any other 
person. 

"(j) For purposes of this section-
"(1) the term 'alcoholic beverage' includes 

distilled spirits, wine, and malt beverages; 
"(2) the term 'commerce' has the same 

meaning as in section 3<2> of the Federal 
Cigarette Labeling and Advertising Act; 

"(3) the term 'container' means any con
tainer, irrespective of the material from 
which made, for use for the sale of any alco
holic beverage; 

"(4) the term 'distilled spirits' means ethyl 
alcohol, hydrated oxide of ethyl, spirits of 
wine, whiskey, rum, brandy, gin, and other 
distilled spirits, including all dilutions and 
mixtures thereof, for nonindustrial use; 

"(5) the term 'malt beverage' means a bev
erage made by the alcoholic fermentation of 
an infusion or decoction, or combination of 
both, in potable brewing water, of malted 
barley with hops, or their parts, or their 
products, and with or without other malted 
cereals, and with or without the addition of 
unmalted or prepared cereals, other carbo
hydrates or products prepared therefrom, 
and with or without the addition of carbon 
dioxide, and with or without other whole
some products suitable for human food con
sumption; 

"(6) the term 'person' has the same mean
ing as in section 3(5) of such Act; 

"C7> the terms 'sale' and 'distribution' in
clude sampling or any other distribution not 
for sale; 

"CS> the term 'United States' has the same 
meaning as in section 3<3> of such Act; and 

"(9) the term 'wine' has the same meaning 
as in section 17Ca)C6) of the Federal Alcohol 
Administration Act.". 

Cb) The amendment made by this section 
shall take effect 6 months after the date of 
enactment of this Act. 

TECHNICAL AMENDMENT 

SEc. 12. Section 504Ce><2><A> of the Public 
Health Service Act <42 U.S.C. 290aa-
3Ce><2><A» is amended by striking out the 
period at the end thereof and inserting in 
lieu thereof a semicolon.e 

ADDITIONAL COSPONSORS 
s. 477 

At the request of Mr. ANDREWS, the 
name of the Senator from Nevada 
[Mr. HECHT] was added as a cosponsor 
of S. 477, a bill to enhance rail compe
tition and to ensure reasonable rail 
rates where there is an absence of ef
fective competition. 

s. 1060 

At the request of Mr. D'AMATo, the 
name of the Senator from Florida 
[Mrs. HAWKINS] was added as a co
sponsor of S. 1060, a bill to amend title 
II of the Social Security Act to protect 
the benefit levels of individuals becom
ing eligible for benefits in or after 
1979 by eliminating the disparity <re
sulting from changes made in 1977 in 
the benefit computation formula) be
tween those levels and the benefit 
levels of persons who became eligible 
for benefits before 1979. 

s. 2057 

At the request of Mr. HATCH, the 
name of the Senator from California 
[Mr. CRANSTON] was added as a co
sponsor of S. 2057, a bill to establish 
the President's Council on Health Pro
motion and Disease Prevention. 

s. 2064 

At the request of Mr. WARNER, the 
names of the Senator from Alabama 
[Mr. DENTON], and the Senator from 
Michigan [Mr. LEvIN] were added as 
cosponsors of S. 2064, a bill to require 
the President to make an annual 
report on the national strategy of the 
U.S. Government to certain commit-

tees of Congress and to require joint 
committee meetings to be held on such 
report. 

s. 2115 

At the request of Mr. THuRMOND, the 
name of the Senator from Idaho [Mr. 
McCLURE] was added as a cosponsor of 
S. 2115, a bill to recognize the organi
zation known as the 82d Airborne Divi
sion Association, Inc. 

S.2186 

At the request of Mr. D'AMATo, his 
name was added as a cosponsor of S. 
2186, a bill to exempt any amounts 
available to provide certain benefits to 
veterans with service-connected dis
abilities from any requirement for se
questration of funds under part C of 
the Balanced Budget and Emergency 
Deficit Control Act of 1985. 

s. 2187 

At the request of Mr. D'AMATo, his 
name was added as a cosponsor of S. 
2187, a bill to amend title 38, United 
States Code, to exempt from seques
tration certain benefits for veterans 
and dependents and survivors of cer
tain veterans which are paid based on 
the service-connected disability or 
death of veterans. 

s. 2220 

At the request of Mr . . CRANSTON, the 
name of the Senator from Maine [Mr. 
MITCHELL] was added as a cosponsor of 
S. 2220, a bill to provide for a mutual, 
verifiable moratorium on the testing 
of nuclear warheads, and for other 
purposes. 

s. 2224 

At the request of Mr. HUMPHREY, the 
name of the Senator from Texas CMr. 
GRAMM] was added as a cosponsor of 
S. 2224, a bill to limit the uses of funds 
under the Legal Services Corporation 
Act to provide legal assistance with re
spect to any proceeding or litigation 
which relates to abortion. 

s. 2382 

At the request of Mr. HUMPHREY, the 
name of the Senator from Texas CMr. 
GRAMM] was added as a cosponsor of 
S. 2382, a bill to amend the Internal 
Revenue Code of 1954 to deny status 
as a tax-exempt organization, and as a 
charitable contribution recipient, for 
organizations which directly or indi
rectly perform, finance, or provide fa
cilities for abortions, except to prevent 
the death of the mother. 

s. 2447 

At the request of Mrs. KASSEBAUM, 
the name of the Senator from Missis
sippi CMr. COCHRAN] was added as a co
sponsor of S. 244 7, a bill to provide for 
improved disclosure of certain rail 
transportation contracts. 

s. 2455 

At the request of Mr. MITCHELL, the 
name of the Senator from Arizona 
[Mr. DECONCINI] was added as a co
sponsor of S. 2455, a bill entitled the 
National Organ and Tissue Donor Act. 
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s. 2494 

At the request of Mr. BRADLEY, the 
name of the Senator from Maine CMr. 
MITCHELL] was added as a cosponsor of 
S. 2494, a bill to amend title XVIII of 
the Social Security Act to modify the 
limitations on payment for home 
health services under the Medicare 
Program to conform regulations; to 
assure that all legitimate costs are 
taken into account in calculating such 
limitations; to provide affected parties 
an opportunity to comment on revi
sions in Medicare policies; and to re
quire discharge planning procedures. 

s. 2495 

At the request of Mr. KENNEDY, the 
name of the Senator from Illinois CMr. 
SIMON] was added as a cosponsor of S. 
2495, a bill to amend the Food Stamp 
Act of 1977, the Child Nutrition Act of 
1966, and the National School Lunch 
Act to improve the availability of ben
efits under such acts, to provide for a 
program for nutrition monitoring and 
research, and for other purposes. 

s. 2537 

At the request of Mr. CRANSTON, the 
name of the Senator from Massachu
setts CMr. KERRY] was added as a co
sponsor of S. 2537, a bill to protect and 
preserve the Federal interest and the 
historic and natural features of the 
National Capital. 

SENATE JOINT RESOLUTION 354 

At the request of Mr. CHILES, the 
name of the Senator from Maryland 
CMr. SARBANES] was added as a cospon
sor of Senate Joint Resolution 354, a 
joint resolution to designate the week 
of October 5, 1986, through October 
11, 1986, as "National Drug Abuse 
Education and Prevention Week." 

SENATE JOINT RESOLUTION 359 

At the request of Mr. NICKLES, the 
name of the Senator from Utah CMr. 
HATCH] was added as a cosponsor of 
Senate Joint Resolution 359, a joint 
resolution to designate March 17, 
1987, as "National China.: Burma-India 
Veterans Association Day." 

SENATE RESOLUTION 275 

At the request of Mr. HUMPHREY, the 
name of the Senator from Texas CMr. 
GRAMM] was added as a cosponsor of 
Senate Resolution 275, a resolution to 
express the opposition of the United 
States to the "one-child" family plan
ning policies of the Government of the 
People's Republic of China and to en
courage the People's Republic of 
China to abandon such policies. 

SENATE RESOLUTION 414 

At the request of Mr. MURKOWSKI, 
the names of the Senator from Con
necticut CMr. DODD], and the Senator 
from Wyoming CMr. SIMPSON] were 
added as cosponsors of Senate Resolu
tion 414, a resolution expressing the 
sense of the Senate regarding the re
sumption of technical meetings with 
the Government of the Socialist Re
public of Vietnam on the issues of the 
repatriation of remains of American 

servicemen, joint excavations of crash 
sites, and investigation of so-called live 
sighting reports. 

SENATE RESOLUTION 424 

At the request of Mrs. HAWKINS, the 
names of the Senator from Alaska 
[Mr. MURKOWSKI], and the Senator 
from New Hampshire CMr. HUMPHREY] 
were added as cosponsors of Senate 
Resolution 424, a resolution commend
ing Col. Ricardo Montero Duque for 
the extraordinary sacrifices he has 
made to further the cause of freedom 
in Cuba, and for other purposes. 

AMENDMENT NO. 2133 

At the request of Mr. MATTINGLY, 
the names of the Senator from Ver
mont CMr. LEAHY], the Senator from 
California CMr. WILSON], the Senator 
from Indiana CMr. QUAYLE], the Sena
tor from Oklahoma CMr. NICKLES], the 
Senator from Nebraska CMr. ZoRIN
SKY], the Senator from Nevada CMr. 
LAxALT], the Senator from Rhode 
Island CMr. PELL], the Senator from 
Minnesota CMr. BoscHWITZ], the Sena
tor from Alaska CMr. STEVENS], the 
Senator from Texas CMr. GRAMM], and 
the Senator from Idaho CMr. SYMMsJ, 
were added as cosponsors of amend
ment No. 2133 proposed to H.R. 3838, 
a bill to reform the internal revenue 
laws of the United States. 

SENATE CONCURRENT RESOLU
TION 152-CHANGES IN THE 
ENROLLMENT OF S. 2414 
Mr. DOLE (for Mr. THURMOND) sub

mitted the following concurrent reso
lution; which was considered and 
agreed to: 

S. CON. RES. 152 
Resolved by the Senate rthe House of Rep

resentatives concurring), That the Secre
tary of the Senate, in the enrollment of the 
bill <S. 2414), to amend title 18 of the 
United States Code, shall make the follow
ing change: 

At the end of the bill add the following: 
This Act and the amendments made by 

this Act intended to amend the Firearms 
Owners' Protection Act, shall become effec
tive on the date on which the section they 
are intended to amend in such Firearms 
Owners' Protection Act becomes effective 
and shall apply to the amendments to title 
18, United States Code, made by such Act. 

AMENDMENTS SUBMITTED 

TAX REFORM ACT OF 1986 

ARMSTRONG AMENDMENT NO. 
2161 

Mr. ARMSTRONG proposed an 
amendment to the bill <H.R. 3838) to 
reform the internal revenue laws of 
the United States; as follows: 

On page 2316, between lines 17 and 18, 
insert the following new subtitle: 

SUBTITLE E-REGULATED INvEsTJU:NT 
COMPANIES 

SEC. 1451. AMENDMENTS TO THE REGULATED IN
VESTMENT COMPANY QUALIFICATION 
RULES. 

<a> IN GENERAL.-Paragraph <2> of subsec
tion 85l<b> is amended by striking out the 
semicolon at the end thereof and inserting 
in lieu thereof: "(as defined in section 
2<a><36> of the Investment Company Act of 
1940, as amended> or foreign currencies, or 
other income <including but not limited to 
gains from options or futures contracts> de
rived with respect to its business of invest
ing in such stock, securities, or currencies;". 

(b) FOREIGN CURRENCY GAINS.-Subsection 
85l<b> is amended-

< 1 > by striking out the period at the end of 
the next to last sentence therein and insert
ing in lieu thereof a semicolon: 

<2> by striking out the phrase "For pur
poses of paragraphs <2> and (3)," at the be
ginning of the final sentence therein; and 

(3) by striking out the period at the end of 
such final sentence and inserting in lieu 
thereof:"; and the Secretary may by regula
tion exclude from qualifying income foreign 
currency gains that are not ancillary to the 
company's principal business of investing in 
stock or securities <or options and futures 
thereon)". 
SEC. 1452. TREATMENT OF SERIES FUNDS AS SEPA

RATE CORPORATIONS. 

<a> IN GENERAL.-Section 851 is amended 
by adding at the end thereof the following 
new subsection. 

"(q) SPECIAL RULE FOR SERIES FuNDS.-
"( 1> In the case of a regulated investment 

company <within the meaning of subsection 
(a)) having more than one fund, each fund 
of such regulated investment company shall 
be treated as a separate corporation for pur
poses of this title <except with respect to 
the definitional requirement of subsection 
<a». 

"(2) For purposes of paragraph <1> the 
term 'fund' means a segregated portfolio of 
assets, the beneficial interest in which is 
owned by the holders of a class or series of 
stock of the regulated investment company 
that is preferred over all other classes or 
series in respect of such portfolio of assets." 

(b) TREATMENT OF CERTAIN EXISTING 
SERIES FuNDs.-In the case of a regulated 
investment company that has more than 
one fund on the date on which this section 
becomes effective, and has before such ef
fective date been treated for Federal income 
tax purposes as a single corporation-

<1 > the amendment made by this section, 
and the resulting treatment of each fund as 
a separate corporation, shall not give rise to 
the realization or recognition of income or 
loss by such regulated investment company, 
its funds, or its shareholders, and 

<2> the tax attributes of such regulated in
vestment company shall be appropriately al
located among its funds. 
SEC. 1453. EXTENSION OF PERIOD FOR MAILING 

NOTICES TO SHAREHOLDERS. 

The following provisions are each amend
ed by striking out "45 days" each place it 
appears and inserting in lieu thereof "60 
days": 

<1> Paragraph (3) of subsection 852<b>. 
<2> Subparagraph <A> of paragraph 

852(b)(5). 
<3> Subsection <c> of section 853. 
<4> Paragraph <2> of subsection 854(b). 
<5> Subsection <c> of section 855. 
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SEC. 1454. PROTECTION OF MUTUAL FUNDS RECEIV. 

ING THIRD-PARTY SUMMONSES. 
Paragraph <3> of subsection 7609<a> is 

amended-
<l> by striking out "and" at the end of 

subparagraph <F>: 
<2> by striking out the period at the end of 

subparagraph <G> and inserting in lieu 
thereof "; and"; and 

<3> by adding the following new subpara
graph: 

"CH> any regulated investment company 
<as defined in section 851> and any•agent of 
such regulated investment company when 
acting as an agent thereof." 
SEC. 1455. EFFECTIVE DATES. 

<a> The amendments made by sections 
1451, 1452, and 1453 shall apply to taxable 
years of regulated investment companies be
ginning after the date of the enactment of 
this Act. 

Cb> The amendments made by section 1454 
shall apply to summonses served after the 
date of the enactment of this Act. 

DURENBERGER AMENDMENT 
NO. 2162 

Mr. DURENBERGER proposed an 
amendment to the bill <H.R. 3838), 
supra; as follows: 

At the end of subtitle P of title XVI, 
insert the following new section: 
SEC. -. TREATMENT OF CERTAIN ENTITIES AS 

TRUSTS FOR TAX PURPOSES. 
<a> GENERAL RuLE.-For purposes of the 

Internal Revenue Code of 1954, if the entity 
described in subsection Cb> makes an elec
tion under subsection <c>, such entity shall 
be treated as a trust to which subpart E of 
part 1 of subchapter J of chapter 1 of such 
Code applies. 

Cb> ENTITY.-An entity is described in this 
subsection if-

<l> such entity was created in 1906 as a 
common law trust and is governed by the 
trust laws of the State of Minnesota. 

<2> such entity receives royalties from iron 
ore leases, and 

(3) income interests in such entity are 
publicly traded on a national stock ex
change. 

(C) ELECTION.-
(1) IN GENERAL.-An election under this 

subsection to have the provisions of this sec
tion apply-

<A> shall be made by the board of trustees 
of the entity, and 

<B> shall not be valid unless accompanied 
by an agreement described in paragraph <2>. 

<2> AGREEMENT.-The agreement described 
in this paragraph is a written agreement 
signed by the board of trustees of the entity 
which provides that the entity will not-

<A> sell any trust property, 
<B> purchase any additional trust proper

ties, or 
<C> receive any income other than-
<D income from long-term mineral leases, 

or 
<ii> interest or other income attributable 

to ordinary and necessary reserves of the 
entity. 

(3) PERIOD FOR WHICH ELECTION IS IN 
EFFECT.-An election under this subsection 
shall be in effect during the period-

<A> beginning on the first day of the first 
taxable year following the taxable year in 
which the election is made, and 

<B> ending as of the close of the taxable 
year preceding the taxable year in which 
the entity ceases to be described in subsec
tion <b> or violates any term of the agree
ment under paragraph <2>. 

(4) MANNER OF ELECTION.-Any election 
under this subsection shall be made in such 
manner as the Secretary of the Treasury or 
his delegate may prescribe. 

(d) SPECIAL RULES FOR TAXATION OF 
TRUST.-

(1) ELECTION TREATED AS A LIQUIDATION.-If 
an election is made under subsection <c> 
with respect to any entity-

<A> such entity shall be treated as having 
been liquidated into a trust immediately 
before the period described in subsection 
<c><3> in a liquidation to which section 333 
of the Internal Revenue Code of 1954 ap
plies, and 

<B> any person holding an interest in the 
property held by such entity as of such time 
shall be treated as a qualified electing 
shareholder for purposes of section 333 of 
such Code. 

(2) TERMINATION OF ELECTION.-If an entity 
ceases to be described in subsection Cb> or 
violates any term of the agreement de
scribed in subsection <c><2>, then the tax im
posed on such entity for the taxable year in 
which such cessation or violation occurs 
shall be increased by the sum of-

<A> the amount of taxes which would have 
been imposed on such entity during any tax
able year with respect to which an election 
under subsection <c> was in effect if such 
election had not been in effect, plus 

<B> interest determined for the period
(i) beginning on the due date for any such 

taxable year, and 
(ii) ending on the due date for the taxable 

year in which such cessation or violation 
occurs, 
by using the rates and method applicable 
under section 6621 for underpayments of 
tax for such period. 

(3) TRUST CEASING TO EXIST.-Paragraph 
<2> shall not apply if the trust ceases to be 
described in subsection <b> or violates the 
agreement in subsection <c><2> because the 
trust ceases to exist. 

<e> The election described in Subsection 
Cc> shall be effective for taxable years begin
ning after the date of enactment of this leg
islation. The election shall terminate five 
years from the date of enactment of this 
legislation unless the Trust petitions a court 
of competent jurisdiction and the court acts 
to remove from the trust instrument any 
powers deemed by the court to be inconsist
ent with the operation of the entity as a 
trust for tax purposes as described in the In
ternal Revenue Ruling dated November 1, 
1983. 

At the end of title VI, insert: 
SEC. 637. MODIFICATION OF DEFINITION OF RELAT· 

ED PARTY. 
<a> PARTNERSHIPs.-Paragraph <2> of sec

tion 707<b> <relating to gains treated as ordi
nary income> is amended by striking out "80 
percent" each place it appears and insert in 
lieu thereof "50 percent". 

(b) SALE OF DEPRECIATED PROPERTY BE
TWEEN CERTAIN RELATED TAXPAYERS.-

Cl) IN GENERAL.-Paragraph <1> of section 
1239<b> (defining related persons> is amend
ed by striking out "80-percent owned enti
ties" and inserting in lieu thereof "con
trolled entities". 

(2) CONTROLLED ENTITY DEFINED.-
CA) IN GENERAL.-Section 1239(C)(l) <defin

ing 80-percent owned entity) is amended-
(i) by striking out "80 percent or more in 

value" in subparagraph <A> and inserting in 
lieu thereof "more than 50 percent of the 
value", 

(ii) by striking out "80 percent or more" in 
subparagraph <B> and inserting in lieu 
thereof "more than 50 percent", and 

<iii> by striking out "and" at the end of 
subparagraph <A>. by striking out the period 
at the end of subparagraph <B> and insert
ing ", and", and by adding at the end there
of the following new subparagraph: 

"CC> any entity which is a related person 
to such person under paragraph <3>, 00), 
<ll>, or 02) of section 267Cb>." 

<B> CONFORMING AMENDMENT.-Section 
1239<c><l> is amended by striking out "80-
percent owned entity" in the heading there
of and in paragraph < 1 > and inserting in lieu 
thereof "controlled entity". 

(3) CONSTRUCTIVE OWNERSHIP.-Section 
1239<c> is amended by striking out para
graph <2> and inserting in lieu thereof the 
following new paragraph: 

"(2) CONSTRUCTIVE OWNERSHIP.-For pur
poses of this section, ownership shall be de
termined in accordance with rules similar to 
the rules under section 267<0> <other than 
paragraph <3> thereof)." 

(4) CONFORMING AMENDMENT.-Section 
453Cg) is amended by striking out "SO-Per
cent Owned" in the heading thereof and in
serting in lieu thereof "Controlled". 

(C) EFFECTIVE DATE.-
( 1 > IN GENERAL.-Except as provided in 

paragraph (2), the amendments made by 
this section shall apply to sales after June 
20, 1986, in taxable years ending after such 
date. 

(2) TRANSITION RULE FOR BINDING CON
TRACTS.-The amendments made by this sec
tion shall not apply to sales after June 20, 
1986, which are made pursuant to a binding 
contract in effect on June 20, 1986, and at 
all times thereafter. 

CHILES AMENDMENT NO. 2163 
Mr. CHILES proposed an amend

ment to the bill <H.R. 3838), supra; as 
follows: 

At the appropriate place in the amend
ment, insert the following new section: 
SEC. . SENSE OF THE SENATE ON REVENUE FLUC

TUATIONS. 
(a) FINDINGS.-The Senate finds that-
( 1) the Committee on Finance amendment 

to H.R. 3838 <an Act to reform the internal 
revenue laws of the United States) produces 
revenues that-

<A> exceed current-law revenues <the Con
gressional Budget Office < CBO > revenue 
baseline> by-

m $7,000,000,000 in fiscal year 1986, 
<ii> $23,000,000,000 in fiscal year 1987, and 
<iii> $11,000,000 in fiscal year 1991, and 
<B> fall below current-law revenues by
(i) $21,000,000,000 in fiscal year 1988, 
<ii> $21,000,000,000 in fiscal year 1989, and 
<iii> $400,000,000 in fiscal year 1990; 
<2> the Committee amendment satisfies 

revenue neutrality over a six-year period, 
but the revenue shortfalls in fiscal years 
1988 and 1989 will make the attainment of 
the Gramm-Rudman deficit goals more dif
ficult; 

<3> numerous options for restraining 
yearly revenue fluctuations without affect
ing the fundamental fabric of the Commit
tee amendment are available to the commit
tee of conference on H.R. 3838, in the form 
of altering effective dates, phasing-in cer
tain provisions, and resolving the major dif
ferences in the provisions for broadening 
the tax base contained in H.R. 3838 and the 
Committee Amendment; 

<4> in some instances, leveling the revenue 
fluctuations could result in a further reduc
tion in tax burdens on individuals and cor
porations in 1987; and 
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<5> altering the provisions of the Commit

tee amendment to achieve a more stable rev
enue outlook would eliminate the need to 
resort to artificial accounting conventions, 
such as the use of a trust fund that would 
deviate from the actual cash flows to and 
from the Treasury. 

(b) SENSE OF THE SENATE.-lt is the sense 
of the Senate that the committee of confer
ence on H.R. 3838 should report Federal tax 
reform legislation that produces a revenue 
path with minimal revenue fluctuations. 

MOYNIHAN AMENDMENT NO. 
2164 

Mr. MOYNIHAN proposed an 
amendment to the bill <H.R. 3838), 
supra; as follows: 

At the end of title XVII, insert: 
SEC. . EXTENSION OF FICA AND FUTA COMMON 

PAYMASTER RULES. 
<a> FICA.-Section 3121<s> <relating to 

concurrent employment by 2 or more em
ployers> is amended by adding at the end 
thereof the following new sentence: "For 
purposes of the preceding sentence, a part
nership shall be treated as if it were a cor
poration." 

<b> FUTA.-Section 3306(p) <relating to 
concurrent employment by 2 or more em
ployers> is amended by adding at the end 
thereof the following new sentence: "For 
purposes of the precedng sentence, a part
nership shall be treated as if it were a cor
poration.'' 

(C) EFFECTIVE DATE.-The amendment 
made by subsection Ca> shall apply to wages 
paid or incurred after December 31, 1986. 

KENNEDY (AND KERRY> 
AMENDMENT NO. 2165 

Mr. KENNEDY <for himself and Mr. 
KERRY) proposed an amendment to 
the bill <H.R. 3838), supra; as follows: 

On page 2265, after line 25, insert the fol
lowing: 

(3) TRANSITION RULE.-
Ca) IN GENERAL.-with respect to a project 

described in subparagraph <B>-
(i) the amendments made by this section 

Cother than subsections <f><3>, <f><4>, and 
(g)C5><A> of section 43 of the Internal Reve
nue Code of 1954> shall apply, 

<ii> the amendments made by section 201 
shall not apply, and 

Ciil> the amendments made by section 302 
shall not apply. 

<B> PROJECT DESCRIBED.-A project is de
scribed in this subparagraph if-

Ci> an urban development action grant ap
plication with respect to such project was 
submitted on September 13, 1984, 

<ii> a zoning commission map amendment 
was granted on July 17, 1985, and 

Ciil> the number assigned to such project 
by the Federal Housing Administration is 
023-36602. 

(C) ADDITIONAL UNITS ELIGIBLE FOR 
cREDIT.-ln the case of a project described in 
subparagraph <B>, for each residential 
rental unit occupied by individuals whose 
income is 30 percent or less of area median 
gross income <as determined under section 
43Cg><2> of such Code>. 1 additional unit 
with respect to which a credit under section 
43 of such Code is not otherwise claimed 
shall be eligible for a credit determined 
under subsection <a>C2><A><i> of section 43 of 
such Code, if such unit is within a project 
which also meets the following criteria: 

(i) Rents charged for units in such project 
are restricted by State regulations. 

(ii) The annual cash flow of such project 
is restricted by State law. 

<iii> The project is located on land owned 
by or ground leased from a public housing 
authority. 

<iv> Construction of such project begins 
on or before December 31, 1986, and units 
within such project are placed in service on 
or before June 1, 1990. 

<v> For a 20-year period, 20 percent or 
more of the residential rental units in such 
project are occupied by individuals whose 
income is 50 percent or less of area median 
gross income. 
The total credits allowed under this sub
paragraph shall not exceed 25 percent of 
the total basis of such project. 

CD> SECTION 43.-For purposes of this 
paragraph any reference to section 43 of the 
Internal Revenue Code of 1954 is a refer
ence to such section as added by this sec
tion. 

At the appropriate place in title V, insert 
the following new section: 
SEC. . TAX·EXEMPT ORGANIZATIONS WITH UNRE

LATED BUSINESS INCOME SUBJECT TO 
CORPORATE ESTIMATED TAX PAY
MENT RULES. 

<a> IN GENERAL.-Section 6154 <relating to 
installment payments of estimated income 
tax by corporations> is amended by insert
ing at the end thereof the following new 
subsection: 

"(h) CERTAIN TAX-EXEMPT 0RGANIZA· 
TIONs.-This section and section 6655 shall 
apply to any organization subject to the tax 
imposed by section 511, and for purposes of 
this section and section 6655, such tax shall 
be treated as a tax imposed by section 11." 

(b) EFFECTIVE DATE.-The amendments 
made by this section shall apply to taxable 
years beginning after December 31, 1986. 

PACKWOOD <AND LONG> 
AMENDMENT NO. 2166 

Mr. PACKWOD (for himself and 
Mr. LoNG) proposed an amendment to 
the bill <H.R. 3838), supra; as follows: 

On page 1381, line 14, strike "deductions" 
and insert "deduction". 

On page 1386, lines 18 and 19, strike "sec
tion ~ 51" and insert " this section". 

On page 1387, strike lines 10 through 18 
and insert the following: 

"(4) PHASE-OUT OF EXEMPTION AMOUNT.
The dollar amounts contained in paragraph 
Cl> shall be reduced by an amount equal to 5 
percent of the excess of-

"CA> adjusted gross income, over 
"CB> the lowest amount of adjusted gross 

income for the taxable year which results in 
the maximum rate adjustment under sec
tion l(g). 

On page 1393, line 17, strike the single 
quotation mark after "section He>" and 
insert double quotation marks. 

On page 1405, line 6, insert "to the em
ployer <after application of section 274Cj))" 
after "deduction". 

On page 1411, line 9, strike "allowed" and 
insert "allowable". 

On page 1411, line 11, insert "adjusted" 
before "gross". 

On page 1412, line 8, strike "and". 
On page 1412, line 10, strike out the 

period and the end quotation marks and 
insert a comma. 

On page 1412, between lines 10 and 11, 
insert: 

"ClO> section 72Cb>C3> <relating to deduc
tion where annuity payments cease before 
investment recovered), 

"<11> section 171 <relating to deduction for 
amortizable bond premium), and 

"Cl2> section 216 <relating to deductions in 
connection with cooperative housing corpo
rations>. 

"(C) DISALLOWANCE OF INDIRECT DEDUCTION 
THROUGH PAss-THRu ENTITY.-The Secre
tary shall prescribe regulations which pro
hibit the indirect deduction through pass
thru entities of amounts which are not al
lowable as a deduction if paid or incurred di
rectly by an individual." 

On page 1414, line 14, strike "section" and 
insert "subtitle". 

On page 1414, line 19, strike "section 62" 
and insert "section 62Ca)''. 

On page 1414, line 20, insert ", as redesig
nated by paragraph < l)," before "is". 

On page 1416, beginning with line 5, strike 
out all through page 1418, line 12, and 
insert: 

Subtitle E-MISCELLANEOUS PROVISIONS 

SEC. 141. REPEAL OF INCOME AVERAGING FOR 
TAXPAYERS OTHER THAN FARMERS. 

Ca) IN GENERAL.-Subsection <a> of section 
1303 <defining eligible individual> is amend
ed by inserting "and who is a qualified 
farmer" after "United States". 

Cb) QUALIFIED FARMER.-Section 1303 <de
fining eligible individuals> is amended by 
adding at the end thereof the following new 
subsection: 

" (e) QUALIFIED FARMER.-For purposes of 
this section-

"C l> IN GENERAL.-The term 'qualified 
farmer' means a person-

"<A> who is actively engaged in the trade 
or business of farming <within the meaning 
of section 2032A<e><4> and (5)), including 
the trade or business of aquaculture on a 
farm, and 

"CB> 50 percent or more of the average 
annual gross income of whom for the 3 pre
ceding taxable years is attributable to such 
trade or business. 

"(2) ACTIVELY ENGAGED.-A taxpayer shall 
be treated as actively engaged in the trade 
or business of farming only if the taxpayer 
is involved in the operation of such trade or 
business on a regular, continuous, and sub
stantial basis." 

(C) CONFORMING AMENDMENTS.-
Cl) The heading of part I of subchapter Q 

of chapter 1 is amended by inserting "FOR 
FARMERS" after " AVERAGING". 

<2> The table of parts for subchapter Q of 
chapter 1 is amended by inserting "for 
farmers" after "averaging" in the item re
lating to part I . 
SEC. 142. LIMITATIONS ON DEDUCTIONS FOR 

TRAVEL, MEALS, AND ENTERTAIN
MENT. 

On page 1423, line 12, strike "(3)'' and 
insert "(7)" . 

On page 1423, lines 16 and 17, strike 
"Paragraphs Cl> and (2)" and insert "Para
graphs Cl>, (2), <4>. and C5)". 

On page 1436, strike lines 8 through 13, 
and insert: 

"(E) NONRESIDENTIAL REAL PROPERTY.-The 
term 'nonresidential real property' means 
section 1250 class property Cother than 10-
year property> which is not residential 
rental property. 

On page 1437, strike lines 7 through 10, 
and insert: 

"(B) 5-YEAR PROPERTY.-The term '5-year 
property' includes-

"(i) any computer-based telephone central 
office switching equipment, 
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"CU> any over-the-road tractor unit, or 
"<iii> any property described in paragraph 

<3><A><viii), <3><A>Cix), <4>, or <15> of section 
48(1). 

On page 1439, between lines 18 and 19, 
insert: 
Subparagraph CB> shall not apply to any 
property if the amount allowable under this 
section <as in effect before the date of the 
enactment of this paragraph> with respect 
to such property is greater than the amount 
allowable under this section <as in effect on 
or after such date>. 

On page 1441, strike "Ci) IN GENERAL.-" 
and run the matter on lines 1 through 5 up 
to subparagraph CA>. 

On page 1441, line 6, strike "Cii)" and 
insert "CB>". 

On page 1441, lines 8 and 9, strike "which 
is tax-exempt use property, clause Ci> shall 
not apply and". 

On page 1441, line 12, strike "CB>" and 
insert "CC)". 

On page 1441, line 14, insert "which is not 
property described in any other subpara
graph of paragraph Cl)" after "property". 

On page 1441, line 15, strike "paragraph 
C2>'' and insert "applying paragraph (2) 
solely for purposes of this section". 

On page 1442, line 5, strike "CC>" and 
insert "CD)''. 

On page 1442, line 6, strike "over-road" 
and insert "over-the-road". 

On page 1442, line 25, strike "if". 
On page 1443, line 1, strike "part or all of" 

and insert "to the extent". 
On page 1443, line 9, strike "was acquired" 

and insert "is placed in service". 
On page 1461, line 13, insert "For pur

poses of subclause <In, there shall only be 
taken into account dividends which are 
properly allocable to income of the tax
exempt controlled entity which was not sub
ject to tax under this chapter." after 
"entity." 

On page 1463, line 25, insert "and in ap
plying subsection Cg)" after "property". 

On page 1464, line 3, insert a closing pa
renthesis after "truck". 

On page 1471, line 22, strike "(f)(3)" and 
insert "(f)C2)". 

On page 1482, line 19, insert "167," before 
"169". 

On page 1483, line 16, strike "section 
280FCb)" and insert "section 280F<a>". 

On page 1483, strike lines 18 through 22. 
On page 1483, line 23, strike "(ii)" and 

insert "Ci>". 
On page 1484, line 1, strike "(iii)" and 

insert "Cii)''. 
On page 1486, between lines 3 and 4, 

insert: 
CJ) Paragraph <2> of section 280F(b) is 

amended by striking out "the straight line 
method over the earnings and profits life 
for such property" and inserting in lieu 
thereof "section 168(g) <relating to alterna
tive depreciation system>". 

<K> Subsections Ca) and Cb> of section 
280F are amended by striking out "recovery 
deduction" each place it appears and insert
ing in lieu thereof "depreciation deduction". 

On page 1486, strike lines 4 through 6, and 
insert: 

(5) SECTION 291.-
(A) Subparagraph <A> of section 291Ca><l> 

is amended by striking out "or section 1245 
recovery property". 

<B> Subparagraph CB> of section 291Cb)C2> 
is amended to read as follows: 

"(B) MINERAL EXPLORATION AND DEVELOP
MENT cosTs.-In the case of any amount not 
allowable as a deduction under section 
616<a> or 617 for any taxable year by reason 

of paragraph CU, the taxpayer shall be 
treated as having placed in service on the 
first day of such taxable year 5-year proper
ty <within the meaning of section 168(e)) 
with an adjusted basis equal to such 
amount." 

CC> Section 29Hb> is amended by striking 
out paragraph C3) and by redesignating 
paragraphs (4), (5), and (6) as paragraphs 
C3), C4), and <5>. respectively. 

CD> Section 291(b)(3) Cas redesignated by 
subparagraph CC)) is amended by striking 
out subparagraph <C> thereof. 

CE) Paragraph CU of section 29Hc> is 
amended to read as follows: 

"( 1) ACCELERATED COST RECOVERY DEDUC
TION.-Section 168 shall apply with respect 
to that portion of the basis of any property 
not taken into account under section 169 by 
reason of subsection <a><5>." 

On page 1488, line 19, insert "during a tax
able year" after the quotation marks. 

On page 1489, line 22, strike "deprecia
tion" and insert "amortization". 

On page 1490, line 23, insert "or in section 
1412Cd>" after "this section". 

On page 1491, beginning with line 21, 
strike out all through page 1492, line 2, and 
insert: 

(2) REQUIREMENT THAT CERTAIN PROPERTY 
BE PLACED IN SERVICE BEFORE A CERTAIN 
DATE.-Paragraph (1) and subsection Cd> 
Cother than paragraph (8) or <12> thereof) 
shall not apply to any property unless such 
property has a class life of at least 7 years 
or is residential rental or nonresidential real 
property and is placed in service before the 
applicable date determined under the fol
lowing table: 

On page 1492, line 6, insert "Cas added by 
this Act)" after "1954". 

On page 1492, line 7, strike "and". 
On page 1492, line 9, insert", and proper

ty with no class life is treated for purposes 
of this paragraph as being property with a 
class life of 12 years" after "20 years". 

On page 1493, line 15, strike "section" and 
insert "Act". 

On page 1497, line 3, insert "described in 
subparagraph CC> or CD>." before "which". 

On page 1504, strike lines 3 through 6 and 
insert: 

"Ci) the project includes a production line 
which applies a thin coating to glass in the 
manufacture of energy efficient residential 
products, if approved by the management 
committee of the corporation on January 
29, 1986, 

On page 1504, strike lines 18 through 24 
and insert: 

"Civ> the project, which involves the ex
pansion of an existing service facility and 
the addition of new lab facilities needed to 
accommodate topcoat and undercoat pro
duction needs of a nearby automotive as
sembly plant, was approved by the corpora
tion's management committee on March 5, 
1986,or 

On page 1506, line 15, insert "not more 
than" after "involves". 

On page 1506, line 18, strike "supply con
tract for" and insert "sales contract for ap
proximately". 

On page 1506, lines 20 and 21, strike", and 
natural gas for the plant is supplied from 
Canada". 

On page 1509, line 6, strike "$390,000,000" 
and insert "$390,000". 

On page 1509, line 8, strike "$170,000,000" 
and insert "$170,000". 

On page 1509, line 17, insert "up to" 
before "300". 

On page 1509, line 19, strike "$95,000,000" 
and insert "$95,000". 

On page 1509, line 21, insert "up to" 
before "850". 

On page 1509, between lines 21 and 22, 
insert: 

CO> A project is described in this subpara
graph if-

CD the project involves the production and 
transportation of oil or gas from a well lo
cated north of the Arctic Circle, and 

CiD more than $200,000,000 of cost had 
been incurred or committed before Septem
ber 26, 1985. 

On page 1509, line 22, strike "(7)" and 
insert "(6)". 

On page 1510, line 8, strike "C8)" and 
insert "(7)". 

On page 1511, line 3, strike "(9)" and 
insert "(8)". 

On page 1511, line 20, strike "<10)'' and 
insert "(9)". 

On page 1512, line 1, strike "(11)" and 
insert "<10)". 

On page 1512, line 10, strike "<12>" and 
insert "Cll)". 

On page 1512, line 22, strike "<13)" and 
insert "<12>". 

On page 1512, line 24, strike "either". 
On page 1513, line 5, strike "or". 
On page 1513, line 10, strike the period 

and insert ", or". 
On page 1513, line 11, strike "(14)" and 

insert "<13)". 
On page 1513, between lines 10 and 11, 

insert: 
CC> the International Telecommunications 

Satellite Organization or the International 
Maritime Satellite Organization entered 
into written binding contracts before May 1, 
1985. 

On page 1513, line 13, strike "airliner" and 
insert "aircraft". 

On page 1514, line 18, strike "(15)" and 
insert "<14)". 

On page 1515, line l, strike "(16)'' and 
insert "<15)". 

On page 1515, line 3, strike "a project" 
and insert "projects". 

On page 1515, line 4, insert "or other 
forms of thermal energy" after "steam". 

On page 1515, line 6, strike "$250,000" and 
insert "$100,000". 

On page 1515, lines 6 and 11, strike "ex
pended" and insert "paid or incurred". 

On page 1515, line 7, strike "December 31, 
1985" and insert "March 1, 1986" 

On page 1515, line 8, strike "construction 
commenced in December 1985" and insert 
"a memorandum of understanding .vas exe
cuted on September 13, 1985". 

On page 1515, line 10, strike "1988" and 
insert "1989". 

On page 1515, lines 12 and 13, strike 
"project" and insert "projects". 

On page 1515, line 13, strike "involves" 
and insert " involve". 

On page 1515, line 15, strike "an applica
tion" and insert "applications". 

On page 1515, line 16, strike "was" and 
insert "were". 

On page 1516, line 20, strike "either of". 
On page 1516, line 21, insert "<and re

quired transmission facilities>" after "pow
erplants". 

On page 1516, line 24, strike "nuclear 
power stations" and insert "coal-fired 
plants". 

On page 1517, line 1, strike "31" and insert 
"one of three". 

On page 1518, line 16, strike "two-unit" 
and insert "2-unit". 

On page 1519, line 17, strike "approxi
mately $50,000,000 worth of". 

On page 1520, line 20, strike "amendment" 
and insert "amendments". 
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On page 1522, line 13, insert "<including 

525,000 square feet of office space)" after 
"facility". 

On page 1522, line 17, strike "by" and 
insert "on". 

On page 1522, line 21, strike "$35,000,000" 
and insert "$32,000,000". 

On page 1522, beginning with line 24, 
strike all through page 1523, line 4. 

On page 1523, line 5, strike "<E>" and 
insert "(D)". 

On page 1523, line 6, strike "608,000" and 
insert "490,000". 

On page 1523, lines 6 and 7, strike "154 
West 57th Street" and insert "57th Street 
and 7th Avenue". 

On page 1523, line 8, strike "$112,000,000" 
and insert "$100,000,000". 

On page 1523, strike lines 10 and 11 and 
insert "filed in May 1986." 

On page 1526, line 3, strike "subparagraph 
<A>'' and insert "paragraph (1)". 

On page 1526, line 4, strike "subparagraph 
<A>" and insert "paragraph <1>". 

On page 1526, line 10, strike "paragraph" 
and insert "subsection". 

On page 1527, lines 4 and 5, strike "any 
credit allowable under section 38 for any" 
and insert "any current year business credit 
allowable under section 38 which reduces 
tax liability for a current". 

On page 1527, line 19, strike", but for this 
subsection,". 

On page 1528, line 21, strike "do not 
apply, except that" and insert "would not 
apply if". 

On page 1528, between lines 21 and 22, 
insert: 

"<A> section 202<a> of such Act were ap
plied by substituting '1985' for '1986'. 

On page 1528, line 22, strike "<A>" and 
insert "CB>". 

On page 1528, line 22, strike "shall be" 
and insert "were". 

On page 1528, line 24, strike "and". 
On page 1529, line 1, strike "CB>" and 

insert "(C)". 
On page 1529, line 10, strike the period 

and insert", and". 
On page 1529, between lines 10 and 11, 

insert: 
"<D> section 202<b><3> were applied by sub

stituting '1986' for '1987'. 
On page 1530, line 7, strike "disallowed" 

and insert "recaptured". 
On page 1531, line 10, strike "203(b)(l)" 

and insert "202<b><l>". 
On page 1535, lines 5 and 10, strike "sec

tion 804" and insert "section 806(b)". 
On page 1544, line 5, insert "does not" 

after "taxable year". 
On page 1544, lines 11, 16, 20, and 24, 

strike "Subsection <a>" and insert "This sec
tion". 

On page 1544, lines 21 and 22, strike 
"263(c) or 616<a>" and insert "263<c>, 616<a>, 
or 617<a>". 

On page 1545, strike lines 3 and 4, and 
insert: 

"(d) PROPERTY PRODUCED IN FARMING Bus1-
NESS.-This section shall not apply to any 
plant or 

On page 1545, line 6, insert "section" 
before "2032A<e><4>". 

On page 1548, line 24, strike 
"269A<e><4><B>" and insert "263A<e><4><B>". 

On page 1549, between lines 8 and 9, 
insert: 

<4> Section 267<e><5><D> is amended-
<A> by striking out "low-income housing 

<as defined in paragraph <5> of section 
179<e»" and inserting "property described 
in clause m, <ii>. <iiD, or <iv> of section 
1250<a><l><B>", and 

<B> by striking out "low-income housing 
<as so defined)" and inserting "such proper
ty". 

On page 1551, line 5, insert "or" before 
"by". 

On page 1551, line 20, insert "or to proper
ty described in the matter following sub
paragraph <B> of section 207Ce><2> of the 
Tax Equity and Fiscal Responsibility Act of 
1982" after "202(d)(5)(A)". 

On page 1553, line 11, insert "Cother than 
subparagraph <D> thereof)" after "section 
542{C){6)". 

On page 1554, line 6, strike "or". 
On page 1554, strike lines 7 and 8, and 

insert: 
"<ii> which is a loan which is not an eligi

ble loan <within the meaning of section 
585<b><4», or 

"{iii) of any affiliate or of any shareholder 
of the taxpayer who at any time during the 
taxable year held directly or indirectly 10 
percent or more <by value> of the outstand
ing stock of such taxpayer. 

On page 1556, line 15, insert "in the case 
of a taxpayer maintaining a reserve under 
section 166<0," before "be". 

On page 1560, line 18, insert "which is re
quired to include the items from more than 
1 taxable year of the partnership or S cor
poration in any 1 taxable year," after "cor
poration". 

On page 1563, line 17, strike "{5)" and 
insert "{5))". 

On page 1567, strike lines 21 through 25, 
and insert in lieu thereof: 

"<I> a timeshare right to use or a time
share ownership interest in residential real 
property for not more than 6 weeks, or a 
right to use specified campgrounds for rec
reational purposes, or 

On page 1568, strike lines 8 through 17, 
and insert in lieu thereof: "subparagraph 
<A> applies to any installment obligation, in
terest shall be paid on the portion of any 
tax for any taxable year <determined with
out regard to any deduction allowable for 
such interest> which is attributable to the 
receipt of payments on such obligation in 
such year <other than payments received in 
the taxable year of the sale). Such interest 
shall be computed for the period from the 
date of the sale to the date on which the 
payment is received using the Federal short
term rate under section 1274 <compounded 
semiannually> in effect at the time of the 
sale and adjusted annually to the Federal 
short-term rate in effect on each anniversa
ry of the sale. 

On page 1568, line 18, strike "CD)" and 
insert "CC)". 

On page 1568, line 19, insert "payable" 
before "under" and insert "with respect to a 
payment" after "paragraph". 

On page 1568, lines 20 and 21, strike "de
scribed in subparagraph <C><ii>," and insert 
"in which the payment is received". 

On page 1573, strike lines 17 through 21, 
and insert "regulations. 
The Secretary may disallow the use of the 
installment method in whole or in part for 
transactions in which the rules of this sub
section otherwise would be avoided through 
the use of related parties or other interme
diaries." 

On page 1574, strike lines 4 and 5 and 
insert the following: 

"For disallowance of use of installment 
method for certain obligations, see section 
453{j)." 

On page 1576, line 10, strike "methods of 
account" and insert "method of account
ing". 

On page 1577, line 1, insert beginning quo
tation marks before "{1)". 

On page 1579, line 16, insert "in the head
ing thereof and" before "in". 

On page 1579, line 18, strike "and" the 
second place it appears. 

On page 1579, line 20, strike the period 
and insert ", and". 

On page 1579, between lines 20 and 21, 
insert: 

<D> by striking out "under paragraph <4> 
of this subsection or" in paragraph <9> 
thereof. 

On page 1585, line 24, insert "under sec
tion 1 of the Internal Revenue Code of 
1954" after "tax". 

On page 1586, line 5, strike "amendments" 
and insert "amendment". 

On page 1589, strike out lines 6 through 
10, and insert: 

{b) EFFECTIVE DATE.-The amendment 
made by this section shall apply to positions 
established on or after January 1, 1987. 
SEC. 423. EXCEPTION OF CERTAIN DEALERS FROM 

THE HEDGING TRANSACTION EXCEP· 
TION. 

<a> IN GENERAL.-Section 1256{e) <relating 
to mark to market not to apply to hedging 
transactions> is amended by adding at the 
end thereof the following new paragraph: 

"(6) SPECIAL RULE FOR DEALERS.-Paragraph 
< 1 > shall not apply to any transaction en
tered into by a dealer, other than a dealer in 
agricultural or horticultural commodities 
<except trees which bear fruit or nuts>." 

{b) EFFECTIVE DATE.-The amendment 
made by subsection <a> shall apply to posi
tions established after December 31, 1986. 

TITLE V-COMPLIANCE AND TAX 
ADMINISTRATION 

On page 1627, beginning with line 24, 
strike all through page 1628, line 22, and 
insert the following: 

<1> Paragraph <3> of section 3406Cb> <de
fining reportable payment, etc. with respect 
to backup withholding) is amended-

<A> by striking out "or" at the end of sub
paragraph <C>, 

<B> by striking out the period at the end 
of subparagraph <D> and inserting in lieu 
thereof ", or", and 

<C> by adding at the end thereof the fol
lowing new subparagraph: 

"<E> section 6050N (relating to payments 
of royalties)." 

On page 1670, line 3, insert "IN GEN.-"
before "Section". 

On page 1670, strike lines 4 through 7, and 
insert the following: 
, as amended by section 142<a>, is amended 
by redesignating subsection <I> as subsection 
<m> and inserting after subsection <k> the 
following new subsection: 

"(}) STOCK REDEMPTION EXPENSES.-
On page 1679, between lines 3 and 4, 

insert: 
"(6) CHANGES TAKEN INTO ACCOUNT.-ln de

termining whether changes in ownership 
result in a more than 50-percent owner shift 
or a more than 50-percent equity structure 
change, there shall be taken into account 
only owner shifts and equity structure 
changes. 

On page 1679, line 4, strike "(6)" and 
insert "(7)". 

On page 1696, line 13, strike "30(g)(2) or". 
On page 1698, line 11, strike "ownership" 

and insert "owner shift after December 31, 
1986". 

On page 1698, line 24, strike "1987" and 
insert "1986". 

On page 1701, line 9, insert "asset" after 
"applicable". 
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On page 1725, lines 1 and 2, strike 

"amendments made by this section" and 
insert "amendment made by subsection 
<a><2>". 

On page 1736, line 23, strike out "has" and 
insert in lieu thereof "have". 

On page 1738, strike out lines 6 through 
14 and insert in lieu thereof the following: 

<iii> which-
<I> has on the date of enactment of this 

Act, or 
<II> will have at the time such facility is 

placed in service <based on estimates made 
before the date of enactment of this Act>. 
a stated capacity to produce not more than 
42,000,000 gallons of such product per year. 

On page 17 44, between lines 2 and 3, 
insert the following new subsection: 

(C) CONFORMING AMENDMENT.-Subpara
graph <F><ii> of section 2106<a><2> is amend
ed by striking out "section 2055(0" and in
serting in lieu thereof "section 2055(g)". 

On page 1744, line 3, strike "(c)" and 
insert "(d)". 

On page 1750, line 3, insert "by" before 
"a". 

On page 1750, line 17, insert "in the 
United States" after "manufactured". 

On page 1755, line 16, strike "section 
86Ha><2>'' and insert "section 86Ha><2><A>". 

On page 1757, line 3, strike "respect" and 
insert "respect to". 

On page 1757, line 17, strike "(b)" and 
insert "(c)". 

On page 1758, line 16, insert "only" after 
"apply". 

On page 1763, line 9, insert "the" before 
"Ivory". 

On page 1763, line 19, insert "the" before 
"Philippines". 

On page 1784, line 22, strike "1503(b)" and 
insert "1504(b)". 

On page 1790, line 21, strike "section 
86Ha><l><F>'' and insert "section 
86l<a><l><D>. as redesignated by subpara
graph (A),". 

On page 1792, in the matter between lines 
13 and 14, strike "886" and insert "887". 

On page 1792, line 14, strike "886" and 
insert "887". 

On page 1795, in the matter between lines 
12 and 13, strike "provision" and insert 
"provisions". 

On page 1796, line 6, insert end quotation 
marks after the period. 

On page 1796, between lines 6 and 7, 
insert: 

<2> Section 872<b> is amended by adding at 
the end thereof the following new para
graphs: 

On page 1796, line 7, strike "(3)" and 
insert "(5)". 

On page 1796, line 12, strike "( 4>" and 
insert "(6)". 

On page 1796, line 16, strike "(2>'' and 
insert "(3)". 

On page 1796, line 24, strike "in" and 
insert "of". 

On page 1797, line 6, insert end quotation 
marks after the period. 

On page 1797, between lines 6 and 7, 
insert: 

<4> Section 883<a> is amended by adding at 
the end thereof the following new para
graph: 

On page 1797, line 7, strike "(3)" and 
insert "(4)". 

On page 1797, line 8, strike "(3) and (4)" 
and insert "(5) and <6>". 

On page 1797, line 10, strike "<3>" and 
insert "(5)". 

On page 1799, line 10, insert "(2)(B)" after 
"section 863<c>". 

On page 1803, line 8, strike "All" and 
insert: "If an election under subparagraph 
<A> is made by any member of an affiliated 
group, all". 

On page 1803, line 9, strike "the" and 
insert "such". 

On page 1803, line 19, insert "expanded" 
after "same". 

On page 1803, line 22, after the period 
insert: "If a borrowing is not treated as 
qualified indebtedness solely because it is 
guaranteed <or otherwise facilitated) by an
other corporation, then-

"(i) such borrowing shall be treated as the 
borrowing of such other corporation if such 
other corporation is at a higher level in the 
chain of includible corporations than the 
borrowing corporation, or 

"(ii) if such other corporation is in a dif
ferent chain of includible corporations, such 
borrowing shall be treated as the borrowing 
of the first common parent of the borrowing 
corporation and the guaranteeing corpora
tion." 

On page 1812, line 16, strike "$1,000,000" 
and insert "$100,000,000". 

On page 1812, line 20, insert "yen" before 
"notes". 

On page 1821, lines 5 and 6, strike "Except 
as provided in paragraph <2>, the" and 
insert "The". 

On page 1823, line 8, insert "which was es
tablished on December 7, 1979, under the 
laws of a foreign jurisdiction" after "trust". 

On page 1823, lines 12 and 13, strike ", by 
reason of the amendments made by this sec
tion,". 

On page 1828, line 24, insert "In the case 
of a distribution, the deferral period shall 
be that portion of such holding period pre
ceding such distribution." after "taxpayer.". 

On page 1830, line 3, strike "held for more 
than 6 months". 

On page 1830, lines 7 and 8, strike "held 
for more than 6 months". 

On page 1834, lines 6 and 9, strike the 
hyphen after "2". 

On page 1835, line 15, strike "subsection 
<e>" and insert "subsection (g)". 

On page 1836, line 8, strike "for purposes 
of this section". 

On page 1838, line 8, strike "March 16" 
and insert "March l ". 

On page 1838, line 21, insert "and" before 
"by". 

On page 1841, line 11, strike "agrees" and 
insert "and the recipient of the investment 
funds agree". 

On page 1841, line 13, strike "its" and 
insert "their". 

On page 1845, line 25, strike "or" and 
insert "and". 

On page 1853, line 4, insert "or is a recipi
ent of United States source interest or divi
dends <as defined in sections 86l<a><l><D> 
and 861<a><2><B>, respectively)," after the 
comma. 

On page 1853, strike lines 8 through 10, 
and insert "foreign country.". 

On page 1855, line 21, insert", as amended 
by section 50l<d><l><A>," before "is". 

On page 1855, line 22, strike "(g)" and 
insert "(f>". 

On page 1855, line 23, insert "(g)," before 
"(h)". 

On page 1855, line 24, insert "(f)," before 
"(g)". 

On page 1857, line 7, strike "on such" and 
insert "on the". 

On page 1863, line 1, strike "several". 
On page 1878, line 9, strike "noncom

pliances" and insert "noncompliance". 
On page 1884, line 8, strike "(d)" and 

insert "<c>". 

On page 1884, line 10, insert ", as amended 
by section 924," before "is". 

On page 1897, line 23, insert "and" after 
"income". 

On page 1899, line 15, strike "either" and 
insert "any". 

On page 1904, line 11, strike "(b)" and 
insert "(c)". 

On page 1904, line 11, strike "amendment" 
and insert "amendments". 

On page 1912, line 17, strike "DOMESTIC" 
and insert "FOREIGN". 

On page 1914, lines 3 and 6, strike "gross 
income" and insert "earnings and profits". 

On page 1914, line 4, strike "is" and insert 
"are either". 

On page 1914, line 5, strike "bears" and 
insert "or are attributable to dividends re
ceived from an applicable controlled corpo
ration, bear" after "United States". 

On page 1915, line 18, strike "(9)" and 
insert "<10>''. 

On page 1915, line 18, strike "(10)'' and 
insert "(11)". 

On page 1915, line 19, strike "(8)" and 
insert "(9)''. 

On page 1915, line 20, strike "(9)" and 
insert "(10)". 

On page 1926, strike line 19 and insert "Cc> 
EFFECTIVE DATE.-". 

On page 1926, line 20, strike "(c) EFFEC
TIVE DATE.-" and insert "(1) IN GENERAL.-". 

On page 1932, line 13, insert "unpaid 
losses on life insurance contracts plus all" 
after "all". 

On page 1932, line 16, insert "unpaid 
losses on life insurance contracts plus all" 
after "deduct". 

On page 1945, lines 20 and 21, strike "sec
tion 807(C)(2)" and insert "sections 807Cc)(2) 
and 805(a)<l)". 

On page 1945, lines 21 through 23, strike 
"as of the beginning of the 1st taxable year 
beginning after December 31, 1986" and 
insert "at the end of the preceding taxable 
year". 

On page 1946, line 10, strike "1986" and 
insert "1986,". 

On page 1947, line 20, strike "account>" 
and insert "account),". 

On page 1956, line 13, strike "preferences" 
and insert "preference". 

On page 1958, line 1, insert "taxable" 
after "minimum". 

On page 1958, line 4, insert "or (2)" after 
"paragraph <l><A>''. 

On page 1971, line 7, insert "minimum" 
before "taxable". 

On page 1972, line 16, strike "member" 
and insert "other corporation". 

On page 1975, line 8, insert "minimum" 
before "taxable". 

On page 1975, line 9, insert "minimum" 
before "taxable". 

On page 1981, line 7, strike "section 
469<h>" and insert "section 469<D". 

On page 1992, line 11, insert", as amended 
by section 631(a)," before "is". 

On page 1994, strike lines 8 through 13, 
and insert: 

"(1) the sum of-
"<A> the tax imposed by section 11 or 

1201<a>, or subchapter L of chapter 1, 
whichever is applicable, plus 

"<B> the tax imposed by section 55, over". 
On page 1996, line 23, strike "1016(a)(25)" 

and insert "1016<a><24> <as redesignated by 
section 634<b><2»". 

On page 2009, line 23, insert ", as amended 
by section 144," before "is". 

On page 2010, line l, strike "(6)" and 
insert "(7)''. 
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On page 2011, lines 8 and 9, strike "subsec

tion (a)(8)" and insert "subsections <a><8> 
and <h><l><B>". 

On page 2013, line 17, strike "section 
402<h><l><B>" and insert "subsection 
<h><l>CB)". 

On page 2013, lines 20 and 21, strike 
"$7 ,000 amount" and insert "limitation". 

On page 2014, line 6, strike "and deferred" 
and insert "or deferred". 

On page 2014, lines 6 and 7, strike "all par
ticipants" and insert "each participant". 

On page 2014, line 7, strike "at least $2,500 
of elective deferrals" and insert "the lesser 
of $2,500 of elective deferrals or the amount 
of elective deferrals actually contributed". 

On page 2014, line 18, strike "$7,000" and 
insert "the limitation under paragraph < l>". 

On page 2014, beginning with line 23, 
strike all through page 2015, line 2, and 
insert: allocated-

" Ci) during the 3-taxable year period be
ginning with the taxable year in which the 
securities are so allocated, or 

"Cii> if earlier, until the date on which
"(I) the employee separates from service, 

or 
"CID the securities are sold in connection 

with the sale of the employer <or a member 
of the same controlled group>. 

On page 2021, line 24, insert "and without 
regard to the amendment made by section 
1206Cb><l>CA><ii> of the Tax Reform Act of 
1986" before the period. 

On page 2025, line 6, strike ", or" and 
insert a period. 

On page 2026, between lines 4 and 5, 
insert the following: 

(3) APPLICATION OF VESTING RULES TO 
QUALIFIED COST-OF-LIVING ARRANGEMENTS.
Section 4ll<a><3> <relating to certain permit
ted forfeitures, suspensions, etc.> is amend
ed by adding at the end thereof the follow
ing new subparagraph: 

"(Q) SPECIAL RULE RELATING TO QUALIFIED 
COST-OF-LIVING ARRANGEMENTS.-A right to an 
accrued benefit derived from employer con
tributions under a plan which contains a 
qualified cost-of-living arrangement <within 
the meaning of section 415Ck><2><B» shall 
not be treated as forfeitable solely because 
the plan provides that a participant shall 
not be entitled to receive that portion of the 
cost-of-living adjustment derived from em
ployer contributions if the participant 
either-

"(i) fails to contribute the amount re
quired to be paid by the participant under 
the plan for the cost-of-living adjustment; 
or 

"(ii) receives a distribution of the present 
value of the participant's accrued benefit 
derived from employer contributions in the 
form of a lump sum." 

(4) APPLICATION OF BENEFIT ACCRUAL RE
QUIREMENTS TO QUALIFIED COST-OF-LIVING AR
RANGEMENTS.-Section 4ll<d> is amended by 
adding at the end thereof the following new 
paragraph: 

"(7) SPECIAL RULE CONCERNING QUALIFIED 
COST-OF-LIVING ARRANGEMENTS.-A plan 
which contains a qualified cost-of-living ar
rangement <within the meaning of section 
415Ck><2><B» shall not be treated as failing 
to satisfy the requirements of subsection <b> 
merely because the plan provides that a par
ticipant shall not be entitled to receive that 
portion of the cost-of-living adjustment de
rived from employer contributions if the 
participant either-

"(A) fails to contribute the amount re
quired by the participant under the plan for 
the cost-of-living adjustment; or 

"CB> receives a distribution of the present 
value of the participant's accrued benefit 

derived from employer contributions in the 
form of a lump sum." 

On page 2030, line 19, strike "(e)" and 
insert "(f)". 

On page 2031, between lines 22 and 23, 
insert the following: 

(4) EFFECTIVE DATE FOR SUBSECTION (d).
Except as provided in paragraph (2), the 
amendment made by subsection (d) shall 
apply to years beginning after December 31, 
1988, with respect to benefits accrued after 
such date. 

On page 2031, line 23, strike "(4)" and 
insert "(5)". 

On page 2032, line 4, strike "(5)" and 
insert "(6)". 

On page 2034, line 2, strike the colon and 
insert a period. 

On page 2047, line 1, insert", as amended 
by subsection Ce)," before "is". 

On page 2047, line 3, strike "(8)" and 
insert "(9)". 

On page 2055, line 7, strike out the end 
quotation marks. 

On page 2055, between lines 7 and 8, 
insert: 

"(5) SPECIAL RULE FOR PLAN MAINTAINED BY 
RAILROADs.-In determining whether a plan 
which includes employees of a railroad em
ployer who are entitled to benefits under 
the Railroad Retirement Act of 1974 meets 
the requirements of this subsection, the 
benefit percentages of such employees shall 
be computed by taking into account the em
ployees' benefits under the plan, the em
ployees' tier 2 railroad retirement benefits 
and any supplemental annuity under the 
Railroad Retirement Act of 1974." 

On page 2085, between lines 20 and 21, 
insert: 

"(Ill) the date of the sale by a corporation 
of substantially all of the assets <within the 
meaning of section 409(d)(2)) used by such 
corporation in its trade or business if the 
employee continues employment with the 
corporation acquiring such assets, 

On page 2085, line 21, strike out "<III>" 
and insert "CIV)''. 

On page 2086, line 3, strike out "<IV>" and 
insert "CV>". 

On page 2086, line 6, strike "(V)'' and 
insert "CVI>". 

On page 2086, line 10, strike "subpara
graph (C)(ii>" and insert "paragraph 
C3)CC)(ii)". 

On page 2094, after line 21, insert: 
(7) WITHDRAWALS UPON SALE OF ASSETS.

Section 40l<k><2><B>(i)CIII) of the Internal 
Revenue Code of 1954 <as added by subsec
tion <a><l» shall apply to distributions after 
December 31, 1984. 

On page 2096, line 13, strike the comma. 
On page 2097, line 16, strike "participant" 

and insert "employee". 
On page 2103, line 3, insert "a" after "(3)" 

and strike "pensions" and insert "pension". 
On page 2103, line 4, strike "satisfy" and 

insert "satisfies". 
On page 2108, strike lines 21 through 23, 

and insert: 
(d) EFFECTIVE DATES.-
Cl) IN GENERAL.-Except as provided in 

paragraph (2), the amendments made by 
this section shall apply to years beginning 
after December 31, 1986. 

(2) TRANSITION RULE.-The amendments 
made by this section shall not apply with re
spect to any benefits with respect to which 
a designation is in effect under section 
242Cb><2> of the Tax Equity and Fiscal Re
sponsibility Act of 1982. 

On page 2115, between lines 23 and 24, 
insert: 

<2> The second sentence of section 
403(b)(l) <relating to taxability of benefici-

ary under annuity purchased by section 
50l<c)(3) organization or public school> is 
amended to read as follows: "The amount 
actually distributed to any distributee under 
such contract shall be taxable to the distrib
utee <in the year in which so distributed> 
under section 72 <relating to annuities)." 

On page 2115, line 24, strike out "(2)'' and 
insert "(3)". 

On page 2118, line 17, strike "1986" and 
insert "1986,". 

On page 2122, line 2, insert "which" 
before "do". 

On page 2122, line 23, strike "retirement". 
On page 2123, strike line 6, and insert a 

period on line 5 after "years". 
On page 2124, line 15, strike "employee" 

and insert "taxpayer". 
On page 2125, between lines 11 and 12, 

insert: 
(C) TRANSFERS FROM QUALIFIED PLAN TO IN

DIVIDUAL RETIREMENT PLANS OR OTHER 
QUALIFIED PLANS.- . 

( 1) EMPLOYER MUST PROVIDE EMPLOYEE 
WITH TRANSFER OPTION.-Section 402 is 
amended by adding at the end thereof the 
following new subsection: 

"(g) TRANSFER FROM PLANs.-
"(1) GENERAL RULE.-ln the case of an indi

vidual who separates from service, the em
ployer of such individual shall provide such 
individual with an option to elect to have 
the present value of the individual's nonfor
feitable accrued benefit transferred to an el
igible retirement plan <as defined in para
graph <5><E><iv)). 

"(2) OPTION NOT AVAILABLE WHERE EMPLOY
EE'S BENEFIT NOT DISTRIBUTABLE.-Paragraph 
(1) shall not apply to the extent that the 
employee's benefits may not be distributed 
under the terms of the plan. 

"(3) EMPLOYEE MUST PROVIDE INFORMATION 
TO EMPLOYER.-Paragraph Cl> shall not apply 
unless an employee provides any informa
tion necessary to enable the employer to 
make the transfer elected by the employee 
under such paragraph." 

(2) NOTICE OF PENALTY.-Section 402(f)(l) 
<relating to written explanation to recipi
ents of distributions eligible for rollover 
treatment> is amended by striking out "and" 
at the end of subparagraph <A>, by striking 
the period at the end of subparagraph <B> 
and inserting in lieu thereof ", and", and by 
adding at the end thereof the following new 
subparagraph: 

"CC> the tax under section 72<s> if the re
cipient fails to make a qualifying rollover 
distribution." 

On page 2125, line 12, strike "Cc)" and 
insert "Cd)". 

On page 2126, line 3, strike "Cd)" and 
insert "(e)". 

On page 2126, between lines 20 and 21, 
insert: 

(3) TRANSITION RULE.-The amendments 
made by this section shall not apply with re
spect to any benefits with respect to which 
a designation is in effect under section 
242Cb)(2) of the Tax Equity and Fiscal Re
sponsibility Act of 1982. 

On page 2132, line 11, strike "40l<a>." and 
insert "40l<a>, other than a plan maintained 
by an employer if such employer has, at all 
times, been exempt from tax under section 
50l<a>." 

On page 2133, strike lines 4 through 6, and 
insert "requirements of section 409,". 

On page 2133, line 7, insert "within 90 
days after such transfer <or such longer 
period as the Secretary may prescribe)," 
before "such amount". 

On page 2133, line 9, strike "and". 
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On page 2133, between lines 9 and 10, 

insert: 
"<C> that portion of such amount as is not 

allocated under the plan to accounts of par
ticipants in the plan year in which such 
transfer occurs is-

"(i) credited to a suspense account and al
located from such account to accounts of 
participants no less rapidly than ratably 
over a period not to exceed 7 years, and 

"(ii) when allocated to accounts of partici
pants under the plan, is treated as an em
ployer contribution for purposes of section 
415<c>, except that-

"(I) the value of the employer securities 
attributable to each such allocation shall 
not exceed the value of such securities as of 
the time such securities were credited to 
such suspense account, and 

"<II> no additional employer contributions 
shall be permitted to an employee stock 
ownership plan described in subparagraph 
<A> of the employer before the allocation of 
such amount, and 

On page 2133, line 10, strike "(C)" and 
insert "<D>". 

On page 2133, strike lines 15 and 16 and 
insert: 
such amount shall not be includible in the 
gross income of the employer if, under the 
plan, 

On page 2136, line 3, insert", as amended 
by section 1223," before "is". 

On page 2137, line 23, strike "403<a>" and 
insert "403(a), under a program described in 
section 403(b),". 

On page 2138, line 6, insert ", as amended 
by section 1212(b)," before "is". 

On page 2138, line 7, strike "(25)" and 
insert "(26)". 

On page 2138, line 9, strike "(26)" and 
insert "(27)". 

On page 2141, line 21, insert ", and shall 
not later than such date begin issuing opin
ion letters with respect to master and proto
type plans for such arrangements" before 
the period. 

On page 2147, line 10, insert "the require
ments of paragraph (3) and" after "meets". 

On page 2147, line 11, insert "if the plan 
meets" after "(A)". 

On page 2147, line 13, insert "if the plan 
meets" after "<B>". 

On page 2158, between lines 2 and 3, 
insert: 

"(6) SPECIAL RULES FOR CERTAIN DISPOSI
TIONS OR ACQUISITIONS.-

"(A) IN GENERAL.-If a person becomes, or 
ceases to be, a member of a group described 
in subsection <b>, <c>. <m>. or <o> of section 
414, then the requirements of this section 
shall be treated as having been met during 
the transition period with respect to any 
plan covering employees of such person or 
any other member of such group if-

"(i) such requirements were met immedi
ately before such change, and 

"(ii) the coverage under such plan is not 
significantly changed during the transition 
period <other than by reason of the change 
in members of a group>. 

"(B) TRANSITION PERIOD.-For purposes of 
subparagraph <A>. the term 'transition 
period' means the period-

"(i) beginning on the date of the change 
in members of a group, and 

"(ii) ending on the last day of the first 
plan year beginning after the date of such 
change. 

On page 2163, line 5, strike "group-life" 
and insert "group-term life". 

On page 2164, line 21, strike "This subsec
tion" and insert "Subparagraph <B>". 

On page 2166, beginning with line 24, 
strike all through page 2167, line 2, and 
insert: 

(3) SPECIAL RULE FOR CHURCH PLANS.-In 
the case of a church plan <within the mean
ing of section 414(e)(3)) maintaining an in
sured accident and health plan, the amend
ments made by this section shall apply to 
years beginning after December 31, 1988. 

On page 2174, strike lines 23 through 25, 
and insert: 
Subparagraph (B) of section 4l(a)(2) (defin
ing applicable percentage) is amended-

(1) by striking out "1986, or 1987" and in
serting in lieu thereof "or 1986", and 

(2) by striking out "1988" and inserting in 
lieu thereof "1987". 

On page 2176, line 7, strike "issued by a 
domestic corporation". 

On page 2181, line 14, strike "of" and 
insert "if". 

On page 2181, lines 15 and 16, strike", and 
before such date". 

On page 2181, between lines 16 and 17, 
insert: 

<B> Section 133<b><l><A> of the Internal 
Revenue Code of 1954, as added by subsec
tion (b)(2), shall apply to loan refinancings 
after the date of the enactment of this Act. 

On page 2181, line 17, strike "(B) The 
amendments made by" and insert "CC> Sec
tion 133(b)(l)(B) of the Internal Revenue 
Code of 1954, as amended by". 

On page 2184, line 10, strike "<n>" and 
insert "(o)". 

On page 2185, line 23, insert "December 
31, 1986, except that a plan may elect to 
have such amendment apply to all distribu
tions after" before "the". 

On page 2186, line 7, strike "<n>" and 
insert "(o)". 

On page 2194, line 24, insert "in cash" 
after "paid". 

On page 2203, between lines 22 and 23, 
insert: 

<iv> Subparagraph <D> of section 28<b><l> 
is amended by striking out "1985" and in
serting in lieu thereof "1989". 

On page 2209, strike lines 20 through 24. 
On page 2210, line 1, strike "(4)'' and 

insert "(3)". 
On page 2211, line 18, strike "(5)" and 

insert "( 4>''. 
On page 2213, lines 3 and 18, strike "<2>. 

<3>, and (4)" and insert "(2) and (3)". 
On page 2213, line 8, strike "(6)" and 

insert "(5)". 
On page 2215, line 2, insert "which is part 

of an affiliated group which files a consoli
dated Federal income tax return, the 
common parent of which was" before "in
corporated". 

On page 2215, line 6, strike "on" and 
insert "with respect to". 

On page 2215, line 8, strike "or". 
On page 2215, line 9, strike the period and 

insert ", or". 
On page 2215, between lines 9 and 10, 

insert: 
"CC> any financing for a customer secured 

by securities or money market instru
ments." 

On page 2215, lines 12 and 13, strike "the 
5 largest shareholders of which are doctors 
of medicine" and insert "more than 50 per
cent of the stock of which is owned by medi
cal doctors". 

On page 2245, line 1, strike "Pontalba" 
and insert "Pon tabla". 

On page 2246, strike lines 22 through 24. 
On page 2247, strike lines 1 and 2, and 

insert: 

"<N> the rehabilitation of the Federal 
Building and Post Office, 120 Hanover 
Street, Manchester, New Hampshire, and 

"CO> the rehabilitation of the Charleston 
Waterfront project in South Carolina." 

On page 2248, line 1, strike "and <L>" and 
insert "(L), and <O>". 

On page 2253, line 3, insert "only" before 
"if". 

On page 2253, line 11, insert "(other than 
by the taxpayer or a related person to such 
taxpayer, as defined in section 461(0(6))" 
after "service". 

On page 2253, line 11, insert "such 
project" immediately after "if". 

On page 2253, line 12, strike "such 
project". 

On page 2253, line 13, insert "such" after 
"than". 

On page 2253, lines 14 and 15, strike "to 
such taxpayer, as defined in section 
46l(i)(6)". 

On page 2259, line 6, strike the comma. 
On page 2261, line 15, strike "low-income 

housing" and insert "residential rental". 
On page 2264, line 15, strike the end quo

tation marks. 
On page 2264, line 22, strike "(3)" and 

insert "(2)''. 
On page 2264, line 24, strike "(4)" and 

insert "(3)''. 
On page 2265, line 3, strike "(5)" and 

insert "(4)". 
On page 2277, line 1, strike "(b)" and 

insert "(c)". 
On page 2277, line 5, strike "163(d)" and 

insert "163". 
On page 2277, line 9, strike "section 

163(d)" and insert "subsections (d) and <h> 
of section 163". 

On page 2277, line 11, strike "(c)" and 
insert "(d)". 

On page 2277, line 14, strike "(d)" and 
insert "(e)". 

On page 2292, line 8, strike "section 
857<b><6>" and insert "section 857(b)(6)(B)". 

On page 2311, line 8, insert", as amended 
by section 983<a>." before "is". 

On page 2311, line 10, strike "(8)" and 
insert "(9)". 

On page 2314, strike lines 12 through 15 
and insert: 

Section 7701 <relating to definitions>. as 
amended by sections 20l<d> and 558(b), is 
amended by redesignating subsection (j) as 
subsection (k) and by inserting after subsec
tion (i) the following new subsection: 

"(j) TREATMENT OF OWNERS' DEBT POOLS.
On page 2317, line 1, strike "subsection 

<a>" and insert "subparagraph <A>". 
On page 2320, strike lines 7 through 9 and 

insert: 
"(i) the acquisition <by a governmental 

unit having the power to exercise eminent 
domain> of real property located in such 
area, if such property meets the standards 
under local law for property acquired 
through the exercise of the power of emi
nent domain, 

On page 2323, line 21, strike "(E)" and 
insert "<F>". 

On page 2328, line l, insert beginning quo
tation marks before "(ii>". 

On page 2331, line 10, strike "title XIII of 
this Act" and insert "sections 50l<d><l><A> 
and 952<c><2><B>". 

On page 2331, line 11, strike "(j)" and 
insert "(i)". 

On page 2331, line 12, strike "<k>" and 
insert "(j)". 

On page 2331, line 12, strike "(i)'' and 
insert "Ch>". 

On page 2331, line 14, strike "(j)" and 
insert "Ci>". 
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On page 2331, line 19, strike "neglect" and 

insert "disregard". 
On page 2333, line 23, strike "subpara

graph <B><D" and insert "subparagraph 
<B><ii>". 

On page 2336, lines 23 and 24, strike "to 
which section 108 applied" and insert ", to 
the extent section 108 applied,". 

On page 2339, line 16, insert a closing par
enthetical after "(b)(3)". 

On page 2341, line 12, insert", as in effect 
on the date of the enactment of the Tax 
Reform Act of 1986," before "which". 

On page 2341, line 24, strike "(a) IN GEN
ERAL.-". 

On page 2344, line 22, strike the beginning 
quotation marks before "( 1)". 

On page 2345, line 21, strike "the obliga
tion" and insert "obligations". 

On page 2346, line 7, insert "the interest 
on which is" before "exempt". 

On page 2347, line l, insert "of such pro
ceeds" after "5 percent". 

On page 2351, line 7, strike "subpara
graphs" and insert subparagraph". 

On page 2352, beginning with line 20, 
strike all matter through page 2353, line 3, 
and insert the following: 

"CD> the initial temporary period under 
subsection <e><4><A> ends with respect to the 
refunding obligation not later than 30 days 
after the date of issue of such obligation, 

"<E> all temporary periods under subsec
tion <e><4><A> end with respect to the re
funded obligation on the date of issue of the 
refunding obligation, and 

On page 2353, line 4, strike "<E>" and 
insert "CF)". 

On page 2353, line 4, strike "sets" and 
insert "issues". 

On page 2358, line 10, insert "mortgage" 
after "veterans' ". 

On page 2358, line 18, strike "underwrit
ers' commissions" and insert "any direct or 
indirect fees for underwriters". 

On page 2360, line 1, strike out "The" and 
insert "For purposes of this subsection, 
the". 

On page 2360, lines 4 and 5, strike "the fa
cility" and insert "all the property". 

On page 2360, line 17, insert ''(including a 
management contract or similar type of op
erating agreement>" after "lease". 

On page 2360, line 24, insert "for all facili
ties described in clause <D. other than solid 
waste disposal facilities described in sub
paragraph <C>," after "<II>". 

On page 2360, line 25, strike "useful" and 
insert "reasonably expected economic". 

On page 2361, line 1, insert "(as deter
mined under subsection <b><14))" after "fa
cility". 

On page 2361, line 16, strike "clause (i) of 
paragraph OO><C> is amended". 

On page 2361, line 19, strike ", and" and 
insert "in clause (i) of paragraph OO><C>,". 

On page 2361, line 21, ·strike the period 
and insert ", and". 

On page 2361, between lines 21 and 22, 
insert: 

<5> by striking out "subparagraph <E>. <G>, 
or <H>'' in paragraph <13><B> and insert in 
lieu thereof "subparagraph <C>. <D>. or <F>". 

On page 2363, line 12, strike "626" and 
insert "626(b)". 

On page 2364, strike lines 13 through 15, 
and insert: 

(b) TREATMENT OF LIMITED EQUITY Coop
ERATIVES.-Section 103A(l) <relating to 

On page 2364, line 19, strike "CORPORA
TIONS". 

On page 2372, at the end of line 2, insert 
"and". 

On page 2372, line 11, insert "otherwise 
described in such subsections" after "obliga
tion". 

On page 2373, line 12, insert before the 
period the following: "and section 
103<n><13><B> of such Code shall apply to 
such obligation". 

On page 2373, strike lines 16 through 20 
and insert: 
shall not exceed $750,000,000, not more 
than $350,000,000 of which may be issued 
before January 1, 1992. 

On page 2375, line 3, strike "and". 
On page 2375, between lines 3 and 4, 

insert: 
<B> by inserting "or multiple of acres" 

after "(or lesser amount>" in subparagraph 
<B> thereof, and 

On page 2375, line 4, strike "(B)" and 
insert "CC>". 

On page 2378, strike lines 4 through 9 and 
insert the following: 

(f) EXPANSION OF EXCEPTION FOR RIVER 
PLACE PROJECT.-Section 1104 of the Mort
gage Subsidy Bond Tax Act of 1980, as 
added by the Tax Reform Act of 1984, is 
amended-

<1> by striking out "December 31, 1984," in 
subsection (p) and inserting in lieu thereof 
"December 31, 1984 <other than obligations 
described in subsection <r)(l)),", and 

<2> by striking out "$55,000,000," in sub
section <r><l><B> and inserting in lieu there
of "$110,000,000, of which $55,000,000 must 
be redeemed no later than November 1, 
1987," 

On page 2378, line 24, strike "(22)" and 
insert "<21>. as redesignated by section 
634(b)(2),". 

On page 2378, line 24, strike "(23)" and 
insert "(22)". 

On page 2379, line 1, strike "(27)", "(22)", 
and "(26)" and insert "(26>", "(21)", and 
"(25)", respectively. 

On page 2380, line 6, strike "section 626<b> 
of". 

On page 2380, line 14, strike "if". 
On page 2380, line 18, strike "1986" and 

insert "1986,". 
On page 2380, line 18, strike "on or". 
On page 2381, line 19, strike "and". 
On page 2381, line 20, insert "and section 

103A(l)< 11 > <relating to treatment of limited 
equity cooperative housing)," before "as". 

On page 2382, line 2, strike "or amend
ments". 

On page 2382, line 9, strike "in subpara
graph <D> thereof" and insert "therein". 

On page 2382, strike lines 14 through 20 
and insert: 

<3> The volume limitation requirement of 
section 103<n> of such Code <without regard 
to the amendments to the definition of gov
ernmental ownership contained in para
graph <7><C><ii> thereof in the case of obli
gations with respect to facilities described in 
section 103<b><4><B> of such Code>. 

On page 2383, between lines 4 and 5, 
insert the following: 

(8) The requirements of section 
103A<c><3><C> of such Code. 

On page 2383, line 5, insert "of paragraphs 
<2> through (8)'' after "purposes". 

On page 2384, line 5, strike "(B)" and 
insert "<C>". 

On page 2385, line 5, strike "(f)(l)(A)" and 
insert "(f)(l)". 

On page 2385, line 15, strike "<E>" and 
insert "CF>". 

On page 2385, line 24, strike "sections 1706 
and 1711<c>" and insert "sections 1506 and 
1512(c)". 

On page 2390, beginning with "and" on 
line 24, strike all through "Act" on page 
2391, line 1. 

On page 2391, line 3, insert "as an obliga
tion" before "described". 

On page 2391, line 5, insert an end paren
thesis after "section". 

On page 2392, line 13, strike the period 
and insert ", and superseded by a resolution 
adopted by such governing body on May 27, 
1986." 

On page 2406, line 13, strike "1984" and 
insert "1974". 

On page 2406, line 18, insert after the 
period the following: For purposes of this 
subparagraph, a pollution control facility 
includes a sewage or solid waste disposal fa
cility <within the meaning of section 
103<b><4><E». 

On page 2414, beginning with "Arrow
head" in line 13, strike through the period 
in line 16, and insert "Arrowhead Springs, 
within the county of San Bernardino, Cali
fornia, and a portion of the site of which 
currently is owned by the Campus Crusade 
for Christ." 

On page 2417, line 23, strike "13" and 
insert "14". 

On page 2418, line 3, strike "4" and insert 
"5". 

On page 2418, line 14, strike "1869<c><5>" 
and insert "1869<c><3>". 

On page 2418, line 19, strike "103" and 
insert "103(b)". 

On page 2419, line 5, strike "1869<c><5>" 
and insert "1869<c><3>". 

On page 2420, line 2, insert "<relating to 
bonds for a convention center and resource 
recovery project>" after "1984". 

On page 2420, lines 4 and 5, strike "<relat
ing to bonds for a convention center and re
source recovery project>". 

On page 2420, line 8, strike "paragraphs 
(1)," and insert "section 631(d)(5), para
graphs". 

On page 2420, line 9, strike "section 
632<a>" and insert "section 632<a>,". 

On page 2420, between lines 13 and 14, 
insert the following new paragraph: 

(5) The amendments made by this title 
shall not apply to any obligation issued to 
finance property described in section 
216(b)(3) of the Tax Equity and Fiscal Re
sponsibility Act of 1982. 

On page 2430, line 12, strike "1986" and 
insert "1986,". 

On page 2432, line 1, insert ", or for which 
the period during which a claim for credit 
or refund may be timely filed has expired, 
whichever is later" after "expired". 

On page 2462, line 20, insert "For pur
poses of subclause <II>, there shall only be 
taken into account dividends which are 
properly allocable to income of the tax
exempt controlled entity which was not sub
ject to tax under this chapter." after 
"entity." 

On page 2502, strike lines 19 and 20, and 
insert: adjusted basis thereof-

"( 1) the earnings and profits of the corpo
ration shall be increased by the amount of 
such excess, and 

"(2) subsection <a><3> shall be applied by 
substituting 'fair market value' for 'adjusted 
basis'. 

On page 2503, line 9, strike "(C)" and 
insert "(D)". 

On page 2528, lines 12 and 13, strike "If 
the taxpayer elects the application of this 
section" and insert "For purposes of section 
461(h)". 

On page 2528, line 19, insert "designated 
settlement" before "fund". 
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On page 2528, line 20, strike "a" and insert 

"the". 
On page 2529, lines 1 and 9, insert "desig

nated settlement" before "fund". 
On page 2529, strike lines 2 and 3, and 

insert: 
accounting, and actuarial expenses>-

"<A> which are incurred in connection 
with the operation of the fund, and 

"<B> which would be deductible under this 
chapter for purposes of determining the 
taxable income of the corporation, 
no other deduction shall be allowed to the 
fund. 

On page 2529, strike lines 4 through 6 and 
insert: 

"(3) TRANSFERS TO THE FUND.-In the 
On page 2529, line 8, strike "(i)" and insert 

"CA)''. 
On page 2529, line 10, strike "(ii)" and 

insert "CB)''. 
On page 2529, line 14, strike "(iii)" and 

insert "CC>". 
On page 2529, strike lines 17 through 19 

and insert: 
"(4) TAX IN LIEU OF OTHER TAXATION.-The 

tax imposed by paragraph < 1 > shall be in 
lieu of any other taxation under this sub
title of income from assets in the designated 
settlement fund. 

"C5) COORDINATION WITH SUBTITLE F.-For 
purposes of subtitle F-

"(A) a designated settlement fund shall be 
treated as a corporation, and 

"CB) any tax imposed by this subsection 
shall be treated as a tax imposed by section 
11. 

On page 2529, line 24, strike "excludible" 
and insert "excluded". 

On page 2530, line 4, insert "designated 
settlement" before "fund". 

On page 2530, lines 18 and 19, strike "not 
related or subordinate parties to" and insert 
"independent". 

On page 2530, line 24, strike "and". 
On page 2531, line 3, strike the period and 

insert ", and". 
On page 2531, between lines 3 and 4, 

insert: 
"CF> with respect to which an election is 

made under this section by the taxpayer. 
An election under this section shall be made 
at such time and in such manner as the Sec
retary shall by regulation prescribe. Such 
an election, once made, may be revoked only 
with the consent of the Secretary. 

On page 2531, strike lines 4 and 5. 
On page 2531, line 6, strike "(4)'' and 

insert "C3)". 
On page 2531, line 15, insert "in respect of 

a liability described in subsection Cd><2>CD> 
<and not described in subsection Ce))" before 
"to". 

On page 2531, lines 16 and 17, strike 
"deemed to constitute" and insert "treated 
as constituting". 

On page 2532, line 7, insert "subpara
graphs <A>. <C>. <D>. and <F> of" before "sec
tion". 

On page 2532, line 12, insert "Cor any suc
cessor thereof)" after "corporation". 

On page 2532, line 14, insert "Cand the 
fund shall not be liable for such tax>" after 
"fund". 

On page 2532, lines 19 and 21, strike "sale 
or distribution" and insert "transaction". 

On page 2534, line 1, insert "TRANSITION 
RULE.-" after "Cc)". 

On page 2579, line 10, strike "Certain". 
On page 2579, line 20, strike "1985" and 

insert "1984". 
On page 2607, line 20, strike "Paragraph 

Cl>" and insert "Paragraphs <1> and C2)(B)". 

On page 2614, line 1, strike "CF)" and 
insert "CE>". 

On page 2615, lines 12 and 13, strike "by 
an organization described in section 
170Cb><l><A><D to an employee of such orga
nization." and insert "under a church plan 
defined in section 414Ce)." 

On page 2621, line 18, insert "or decrease" 
before "under". 

On page 2623, between lines 14 and 15, 
insert: 
SEC. 1833. AMENDMENT RELATED TO SECTION 305 

OF THE ACT. 
Section 6214<c> is amended by striking out 

"section 4962(b)" and inserting in lieu there
of "section 4963(b)". 

On page 2623, line 15, strike "1833" and 
insert "1834". 

On page 2640, strike lines 14 through 16, 
and insert: 

"<ID the only amounts to which the em
ployer or employees are entitled <directly or 
indirectly) at the time the premiums are 
paid as experience rated re-". 

On page 2641, line 25, strike "of para
graph C3)". 

On page 2664, line 11, strike "section 
4150)" and insert "section 416(1)". 

On page 2671, strike lines 18 through 20, 
and insert: 

CA) such plan would have met the require
ments of such section <as amended by this 
section but without regard to the lack of 
evidence that benefits under such plan were 
the subject of good faith bargaining) on the 
day on which eligibility to participate in the 
plan was closed, 

On page 2672, line 2, insert "June 30, 
1974," after "June 30, 1972,". 

On page 2672, lines 4 and 5, strike "tuition 
reductions" and insert "tuition reduction 
plans". 

On page 2672, line 7, strike "not" the 
second place it appears. 

On page 2672, line 11, insert ", other than 
plans described in paragraph Cl>," after "if". 

On page 2673, line 12, insert "Cother than 
stock described in section 1504(a)(4))" after 
"corporation". 

On page 2673, strike lines 17 and 18. 
On page 2673, line 22, insert "or coopera

tive" after "plan". 
On page 2677. line 18, strike "CONFORMING 

AMENDMENT.-''. 
On page 2677, line 21, strike "EFFECTIVE 

DATE.-". 
On page 2678, line 24, strike "section 

409(1)(4)" and insert "section 1563Ca)Cl)". 
On page 2682, line 2, insert "preliminary" 

before "commitment". 
On page 2682, line 3, strike "April 12, 

1985," and insert "April 10, 1985, and with 
respect to which a commitment letter was 
issued by a bank on June 28, 1985,". 

On page 2685, line 12, strike "EFFECTIVE 
DATE.-". 

On page 2686, line 12, insert "or benefici
ary" after "participant". 

On page 2688, strike lines 1 through 11 
and insert: 

"(iv) SPECIAL RULES FOR OBLIGATIONS TO 
WHICH SECTION 133 APPLIES.-In the case of 
an obligation to which section 133 applies, 
interest on such obligation shall not be 
treated as exempt from taxes for purposes 
of this subparagraph.". 

On page 2689, lines 4 and 5, strike "or 
which meets the requirements of section 
409". 

On page 2689, lines 21 and 22, strike 
"adding at the end thereof" and insert "re
designating paragraph C3) as paragraph C4> 
and by adding after paragraph (2)". 

On page 2690, lines 9 and 10, strike "which 
are so similar, except that" and insert "pro
viding for". 

On page 2690, line 11, strike "is permit
ted". 

On page 2696, line 24, insert ", section 
409(0)," before "and". 

On page 2697, between lines 2 and 3, 
insert: 

<C> Section 409Ch)(2) is amended by strik
ing out "in cash" and inserting in lieu there
of "in cash, except that such plan may dis
tribute employer securities subject to a re
quirement that such securities be resold to 
the employer." 

On page 2708, line 7, strike "103<1>" and 
insert "103(1)". 

On page 2720, line 4, insert "the original 
use of which commences with the taxpayer 
and" after "(ii)". 

On page 2762, line 23, strike "2523(f)" and 
insert "2523Cf><4>". 

On page 2763, line 20, strike "recovered" 
and insert "removed". 

On page 2773, line 7, strike "CA>'' and 
insert "CA>>". 

On page 2775, line 23, strike "nongover
mental" and insert "nongovernmental". 

On page 2798, line 10, strike "OADSI" and 
insert "OASDI''. 

On page 2798, line 14, strike "to" and 
insert "to the". 

On page 2801, line 7, strike "Cb)" and 
insert "(C)". 

On page 2840, line 23, strike "40l<k>" and 
insert "404Ck)". 

WILSON AMENDMENT NO. 2167 
Mr. PACKWOOD (for Mr. WILSON) 

proposed an amendment to the bill 
<H.R. 3838), supra; as follows: 

At the appropriate place in the amend
ment, add the following new section: 
"SEC. IRREVOCABLE ESTATE ELECTIONS. 

"(a) Section 2056Cb)(5) is amended by 
adding the following at the end of such 
paragraph: 

'Should the Commissioner determine that 
property does not qualify under this para
graph as claimed by an executor, with a rea
sonable basis therefore and in good faith, on 
a return filed under section 2001, upon re
ceipt of written notice of such a determina
tion by the Commissioner, the executor 
shall have 90 days to make an irrevocable 
election under section 2056Cb><7><v> as to 
any such property which qualifies under 
such section.'. 

"(b) The provisions of this section shall 
not apply to the estate of any decedent if 
the statute of limitations with respect to 
the return of tax imposed by section 2001 of 
the Internal Revenue Code of 1954 has ex
pired before the date of enactment of this 
Act.". 

MOYNIHAN <AND DOLE> 
AMENDMENT NO. 2168 

Mr. MOYNIHAN (for himself and 
Mr. DoLE) proposed an amendment to 
the bill <H.R. 3838), supra; as follows: 

On page 1589, before line 9, insert: 
SEC. 424. REPEAL OF DEALERS EXCEPTION. 

Notwithstanding any other provision of 
this Act-

( 1) section 423 of this Act is null and void, 
and 

C2> section 1256Ce) is amended by striking 
out paragraph <6> thereof. 
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On page 1665, line 13, strike "80 percent" 

and insert "78 percent". 

BYRD AMENDMENT NO. 2169 
Mr. BYRD proposed an amendment 

to the bill <H.R. 3838), supra; as fol
lows: 

At the end of title XVII, insert: 
SEC. . SPECIAL RELIEF FOR FLOOD DISASTER 

VICTIMS. 
<a> IN GENERAL.-ln the case of a disaster 

described in subsection <b>-
<1> section 165<h><2> of the Internal Reve

nue Code of 1954 shall be applied with re
spect to any loss of an individual arising 
from such disaster by substituting "1 per
cent" for "10 percent", and 

<2> at the election of the taxpayer, the 
amendments made by section 201 of this Act 
(i) shall not apply to any property placed in 
service during 1987 or 1988 or <ii> shall 
apply to any property placed in service 
during 1985 or 1986, which is property to re
place property lost, damaged, or destroyed 
in such disaster. 

(b) DISASTER TO WHICH SECTION APPLIES.
This section shall apply to a flood which oc
curred on November 3 through 7, 1985, and 
which was declared a natural disaster area 
by the President of the United States. 

At the appropriate place insert the follow
ing: 

<C><l> Section 171 <relating to amortizable 
bond premium> is amended by redesignating 
subsection "(e)" as "(f)" and inserting after 
subsection <d> the following: 

"Ce> Treatment as interest. 
"Except as otherwise provided by regula

tions, the deduction allowed under subsec
tion <a>< 1) shall be treated as interest for 
purposes of this title." 

(2) EFFECTIVE DATE.-The amendment 
made by <A> shall apply to obligations ac
quired after date of enactment. 

DECONCINI AMENDMENT NO. 
2170 

<Ordered to lie on the table.> 
Mr. DECONCINI submitted an 

amendment intended to be proposed 
by him to the bill <H.R. 3838), supra; 
as follows: 

On page 1561, line 8, strike "section" and 
insert "sections". 

On page 1566, strike lines 4 through 13. 
On page 1566, line 14, strike "(iii)" and 

insert "<A> which arises from the disposition 
after February 28, 1986, of". 

On page 1567, beginning with line 13, 
strike all through page 1568, line 25. 

On page 1569, line 1, strike "(5)" and 
insert "(4}". 

On page 1569, line 7, strike "(6}" and 
insert "(5}". 

On page 1569, line 13, strike the end quo
tation marks. 

On page 1569, between lines 13 and 14, 
insert: 
"SEC. 4530. INSTALLMENT OBLIGATIONS OF DEAL

ERS OR UNDER REVOLVING CREDIT 
PLANS. 

"<a> IN GENERAL.-For purposes of sections 
453 and 453A, in the case of an installment 
obligation in connection with a disposition 
of property to which this section applies, 30 
percent of the gross profit <realized or to be 
realized when payment is completed> shall 
be incluclible in gross income in the taxable 
year in which such property is disposed of. 

"(b} DISPOSITIONS TO WHICH SECTION AP
PLIES.-This section shall apply to any dis
position under the installment method of-

"<l > personal property by a person who 
regularly sells or otherwise disposes of per
sonal property on the installment plan <in
cluding under a revolving credit plan), and 

"(2} real property which is held by the 
taxpayer for sale to customers in the ordi
nary course of the taxpayer's trade or busi
ness. 

"(c} TREATMENT OF ACTUAL PAYMENTS.-ln 
applying sections 453 and 453A to any in
stallment obligation described in subsection 
<a>. the gross profit ratio with respect to 
any payments received in connection with 
such obligation shall be computed without 
regard to the portion of the gross profit to 
which subsection <a> applies. 

"(d) EXCEPTION FOR SALES OF TIMESHARES 
AND RESIDENTIAL LoTS.-

"(1} IN GENERAL.-If a taxpayer elects the 
application of this subsection, this section 
shall not apply to any installment obliga
tion which-

"<A> arises from a sale in the ordinary 
course of the taxpayer's trade or business to 
an individual of-

"(i) a timeshare right to use or a time
share ownership interest in residential real 
property for not more than 6 weeks, or a 
right to use specified campgrounds for rec
reational purposes, or 

"(ii) any residential lot but only if the tax
payer (for any related person> is not to 
make any improvements with respect to 
such lot, and 

"<B> which is not guaranteed by any 
person other than an individual. 

"(2) INTEREST ON DEFERRED TAX.-If para
graph < 1 > applies to any installment obliga
tion, interest shall be paid on the portion of 
any tax for any taxable year <determined 
without regard to any deduction allowable 
for such interest> which is attributable to 
the receipt of payments on such obligation 
in such year <other than payments received 
in the taxable year of the sale>. Such inter
est shall be computed for the period from 
the date of the sale to the date on which 
the payment is received using the Federal 
short-term rate under section 1274 <com
pounded semiannually) in effect at the time 
of the sale and adjusted annually to the 
Federal short-term rate in effect on each 
anniversary of the sale. 

"(3} TIME FOR PAYMENT.-Any interest 
under this paragraph shall be treated as an 
addition to tax for the taxable year de
scribed in paragraph <2>, except that the 
amount of such interest shall be taken into 
account in computing the amount of any de
duction allowable to the taxpayer for inter
est paid or accrued during such taxable 
year." 

On page 1569, line 17, strike "item" and 
insert "items". 

On page 1569, in the matter between lines 
17 and 18, strike the end quotation marks 
and insert at the end: 
"SEC. 453D. Installment obligations of deal

ers or under revolving credit 
plans." 

On page 1572, after line 23, insert: 
(4) SPECIAL RULE FOR SECTION 453D.-
(A} IN GENERAL.-Section 453D of the In

ternal Revenue Code of 1954 <as added by 
this section> shall apply to-

(i) taxable years beginning after Decem
ber 31, 1985, with respect to dispositions 
after December 31, 1985, and 

(ii} taxable years beginning after Decem
ber 31, 1989, with respect to dispositions 
before January l, 1986, to the extent of the 

gross profit not included in gross income in 
taxable years of the taxpayer beginning 
before January 1, 1990. 

<B> RATABLE INCLUSION.-Any amount re
quired to be included in gross income under 
section 453D of such Code <as so added) for 
the taxpayer's first taxable year beginning 
in 1986 shall be taken into account ratably 
over a period not to exceed 5 years. 

On page 1573, strike line 6 through 11, 
and insert: 

"(j} SECTION NOT TO APPLY.-This section 
shall not apply to any installment obliga
tion arising out of a sale of-

On page 1573, line 12, strike "<A>" and 
insert "Cl>". 

On page 1573, line 14, strike "CB)" and 
insert "(2)". 

On page 1573, beginning with line 22, 
strike out all through page 1574, line 24, 
and insert: 

{b) EFFECTIVE DATE.-The amendment 
made by subsection <a> shall apply to dispo
sitions after December 31, 1986. 

On page 1960, strike lines 3 through 10. 
On page 1960, line 11, strike "(6}" and 

insert "(5)". 
On page 1999, strike lines 9 through 14. 
On page 1999, line 15, strike "(4)'' and 

insert "(3}". 

BANK BRIBERY ACT 
AMENDMENT 

METZENBAUM <AND OTHERS> 
AMENDMENT NO. 2171 

Mr. METZENBAUM (for himself, 
Mr. THURMOND, and Mr. DECONCINI) 
proposed an amendment to the 
amendment of the House to the 
amendment of the Senate to the bill 
(H.R. 3511) to amend title 18, United 
States Code, with respect to certain 
bribery and related offenses; as fol
lows: 

In lieu of the matter proposed to be in
serted by the House amendment, insert the 
following: 

"(d) Federal agencies with responsibility 
for regulating a financial institution shall 
jointly establish such guidelines as are ap
propriate to assist an officer, director, em
ployee, agent, or attorney of a financial in
stitution to comply with this section. Such 
agencies shall make such guidelines avail
able to the public.". 

NOTICES OF HEARINGS 

COMMITTEE ON SMALL BUSINESS 
Mr. WEICKER. Mr. President, I 

would like to announce that the 
Senate Small Business Committee's 
markup on an original resolution · to 
urge the President to submit to the 
Senate a nominee for the position of 
Administrator of the Small Business 
Administration has been rescheduled 
from Tuesday, June 24, 1986 to 
Wednesday, June 25, 1986. The 
markup will commence at 9:30 a.m. 
and will be held in room 428A of the 
Russell Senate Office Building. For 
further information, please call Bob 
Dotchin, staff director of the commit
tee at 224-5175. 
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SUBCOMMITTEE ON NATURAL RESOURCES 

DEVELOPMENT AND PRODUCTION 

Mr. WARNER. Mr. President, I 
would like to announce for the inf or
mation of the Senate and the public, 
the postponement of the public hear
ing previously scheduled before the 
Natural Resources Development and 
Production Subcommittee of the 
Senate Energy and Natural Resources 
Committee on Thursday, June 26, 
1986. This hearing will be rescheduled 
on Tuesday, August 5, 1986 at 10 a.m. 
in room SD-366 of the Dirksen Senate 
Office Building in Washington, DC. 
Testimony is invited regarding the 
prospects for exporting American coal. 

For further information regarding 
this hearing, you may wish to contact 
Ms. Ellen Rowan on the subcommittee 
staff at <202) 224-5205. Those wishing 
to testify or who wish to submit a writ
ten statement for the hearing record 
should write to the Natural Resources 
Development and Production Subcom
mittee, Committee on Energy and Nat
ural Resources, Dirksen Senate Office 
Building, Washington, DC 20510. 

AUTHORITY FOR COMMITTEES 
TO MEET 

SUBCOMMITTEE ON PUBLIC LANDS, RESERVED 
WATER, AND RESOURCE CONSERVATION 

Mr. PACKWOOD. Mr. President, I 
ask unanimous consent that the Sub
committee on Public Lands, Reserved 
Water and Resource Conservation, of 
the Committee on Energy and Natural 
Resources be authorized to meet 
during the session of the Senate on 
Tuesday, June 24, to conduct a hear
ing on S. 2522, to provide standards for 
placement of commemorative works 
on certain Federal lands in the Dis
trict of Columbia and its environs; and 
H.R. 4378, to provide standards for 
placement of commemorative works 
on lands administered by the National 
Park Service in the District of Colum
bia, and for other purposes. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 
SUBCOMMITTEE ON GOVERNMENTAL EFFICIENCY 

AND THE DISTRICT OF COLUMBIA 

Mr. PACKWOOD. Mr. President, I 
ask unanimous consent that the Sub
committee on Governmental Efficien
cy and the District of Columbia, of the 
Committee on Governmental Affairs 
be authorized to meet during the ses
sion of the Senate on Tuesday, June 
24, to hold a hearing on the Chesa
peake Bay cleanup program. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

COMMITTEE ON COMMERCE, SCIENCE, AND 
TRANSPORTATION 

Mr. PACKWOOD. Mr. President, I 
ask unanimous consent that the Com
mittee on Commerce, Science, and 
Transportation be authorized to meet 
during the session of the Senate on 
Tuesday, June 24 until noon to con-

duct an executive session on pending 
legislative business. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

ADDITIONAL STATEMENTS 

KELSEY ORESTIS: CHAMPION OF 
RIGHTS FOR THE MENTALLY 
ILL 

•Mr. COHEN. Mr. President, a recent 
State-by-State evaluation of our Na
tion's mental health system has con
cluded that, with a few exceptions, the 
care provided by States to our Nation's 
seriously mentally ill is at best, medio
cre, and sorely in need of improve
ment. The evaluation, which was done 
by the Public Citizen Health Research 
Group, concluded that the problem is 
not so much lack of money, as a lack 
of commitment and a lack of caring. 

The State of Maine scored very well 
in the "Public Citizen" survey, ranking 
fourth in the Nation in terms of the 
quality of care available for the men
tally ill. If it is true that commitment 
and caring are the keys to such suc
cess, Kelly Orestis of Lewiston, ME, 
should certainly serve as an inspira
tion to the rest of the Nation. 

An active member of several mental 
health organizations and founder of 
the region IV Mental Health Services 
Coalition, Kelly Orestis has proven an 
extremely effective advocate for the 
mentally ill. She has fought, and won, 
battles for increased State funding for 
community-based programs in the 
Lewiston-Auburn and tri-county areas. 
She also continues to work to put an 
end to discrimination against the men
tally ill, and to improve public aware
ness about mental illness and its ef -
f ects on patients and their families. In 
recognition of her efforts, she was rec
ognized earlier this year as one of 
three recipients of the Commissioner's 
Award from the Maine Department of 
Mental Health and Retardation. 

Mr. President, I would like to take 
this opportunity to commend the at
tention of my colleagues to an article 
from the Lewiston Daily Sun which 
further describes the accomplishments 
of this remarkable woman. 

The article follows: 
CFrom the Lewiston <ME> Daily Sun, June 

11, 1986] 
KELSEY OR.ESTIS: CHAMPION OF RIGHTS FOR 

THE MENTALLY ILL 

<By Joe O'Connor) 
If anyone doubts that mentally ill people 

are the victims of discrimination, says 
Kelsey Orestis, they should consider the 
terms used to describe them. 

"These are terms that are used for crimi
nals rather than ill people," she says. For 
example, we speak of mental "institutions" 
rather than hospitals, that are occupied by 
"inmates"· rather than patients; who are 
committed," rather than hospitalized. 

"For centuries, I think since the beginning 
of mankind, those people who were differ-

ent were shoved into a closet and had the 
door closed behind them," Mrs. Orestis says. 

Changing that situation has been Mrs. 
Orestis's goal for the past several years. As 
a member of several mental-health organi
zations, and the founder of the Region IV 
Mental Health Services Coalition, she has 
fought for increased funding for additional 
community-based programs in this area, as 
well as for greater public awareness about 
mental illness and its effects on patients 
and their families. 

In the short time that she has been in
volved in advocating for mental health pro
grams in the Lewiston-Auburn and Tri
County Areas, Mrs. Orestis has scored some 
remarkable victories, including winning 
major funding for community services from 
the Legislature. 

Those efforts were recognized this month, 
when she was one of three recipients of the 
Commissioner's Award from the Depart
ment of Mental Health and Retardation. 

In presenting her with the award, Com
missioner Kevin Concannon said Mrs. dres
tis "has been a strong advocate for her com
munity and its needs and has shown what 
we all are taught: that one person, for sure, 
can make a difference." 

The wife of attorney and former Lewiston 
mayor John C. Orestis and the mother of 
three children, ages 13, 17, and 20, and an 
accomplished photographer and pilot, Mrs. 
Orestis was involved in several community 
organizations before 1984, when she was ap
pointed to the Governor's Advisory Commit
tee on Mental Health. 

It was at a meeting of that committee in 
late 1984 that a member from Waterville 
mentioned that the newly-formed crisis 
intervention program there was doing very 
well. 

"Right away, I said, 'What program is 
that?' " Mrs. Orestis recalls. 

What the Waterville woman was referring 
to was a three-part community program ap
proved that year for Augusta-Waterville, 
Portland, and York County. The programs 
included social clubs, long- and short-term 
housing, and a crisis outreach program that 
sends mental health workers to visit people 
who are having a crisis, rather than waiting 
until the crisis is so severe that hospitaliza
tion is required. 

When Mrs. Orestis heard about that pro
gram, her immediate reaction was: "Why 
can't we have something like that here?" 

In early 1985, she held a meeting at her 
home, which resulted in the formation of 
the Region IV Mental Health Services Coa
lition. 

The coalition is composed of representa
tives of the Governor's Advisory Council for 
Mental Health, St. Mary's Hospital, Tri
County Mental Health Services, Androscog
gin Home Health Services, Relatives and 
Friends Together for Support, and the 
Lewiston Housing Authority. 

Contending that the need for such serv
ices is equally great in Region IV <which ba
sically consists of Franklin, Oxford, and An
droscoggin counties) as in those other areas, 
the coalition approached the Legislature 
with a request for about $275,000 to estab
lish similar programs. 

The bill "came within two votes in the Ap
propriations Committee," Ms. Orestis said, 
but failed to win a majority. However, 
Bureau of Mental Health Director Michael 
Desisto, who had supported the coalition's 
request, managed to locate funds elsewhere 
in his budget to fund the social club and res
idential program. 
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In February, the coalition opened the 

social club at 100 Pine St., Lewiston, where 
short-term housing for as many as four 
people can also be provided. With the same 
BMH grant, the coalition also rented a su
pervised long-term apartment for one 
person, also in Lewiston. 

This year, the coalition won legislative ap
proval of $200,000 for a crisis intervention 
team will provide around-the-clock, on-the
scene services to mentally-ill people who are 
experiencing increased symptoms that, 
without treatment, could result in their 
being hospitalized. 

Throughout the struggle to improve com
munity services in Lewiston-Auburn and the 
surrounding area, Mrs. Orestis has been 
active in other mental-health organizations. 
She is a board member of the Advocates for 
the Developmentally Disabled and repre
sented the Maine State Alliance for the 
Mentally Ill at a legislative seminar in 
Washington, D.C., in March, during which 
she met with the state's four-member con
gressional delegation. 

This summer, Mrs. Orestis is running for a 
seat on the national board of the Alliance 
for the Mentally Ill. 

Mrs. Orestis has high praise for the pro
fessionals in the Bureau of Mental Health 
and in community organizations such as Tri
County Mental Health Services. 

"They are very dedicated people, I'd say 
that 95 percent of them work beyond what 
they're supposed to do, and put in extra 
hours, because they want to do a good job," 
she said. "What is available is very, very 
good; there just isn't enough of it." 

Following the success in getting improved 
community services, Mrs. Orestis said the 
Region IV Coalition is now turning its 
sights on education. 

That type of situation is typical, she says. 
Quoting a mother whose son is mentally ill, 
she says, "When someone in a family has a 
broken leg, flowers come, cards come, casse
roles come. When you have mental illness in 
the family, nothing comes. People are em
barrassed by it-they don't know how to 
talk about it, to the family or to the mental
ly-ill person." 

The worst part about this, she says, is 
that the thing most needed by the mentally 
ill and their immediate families is support 
from other family members and friends
"and when you need it the most, you get it 
the least." 

"You really become isolated, and this has 
to change," she says.e 

MAINE'S MAN IN WASHINGTON-
DON LARRABEE 

e Mr. COHEN. Mr. President, I would 
like to share an article with my col
leagues about a goodwill ambassador 
for my State and good friend of mine, 
Don Larrabee. 

Al; many of my colleagues know, 
Don was a reporter covering Maine for 
nearly 30 years. During that time, he 
developed a richly deserved reputation 
for fairness and thorough reporting 
exceeded by few. 

Since he left daily journalism in 
1978, Don has served as the represent
ative for two Maine Governors in 
Washington. Don has approached this 
important post with the same dili
gence, professionalism, and good 
humor which characterized his years 
in journalism. 

Recently, the magazine Maine 
Today published a profile of Don Lar
rabee, and I ask that the article be en
tered in the RECORD. 

The article follows: 
[From Maine Today, June 19861 

MAINE'S MAN IN WASHINGTON 

<By Betty Mills> 
A few years ago, a small businessman 

from Scarborough wanted to get a Navy 
contract. He didn't know where to start, so 
he called Don Larrabee, who heads the state 
of Maine office in Washington, D.C. 

It so happened that the secretary of the 
Navy was an old friend of Larrabee. The 40-
year veteran of Washington journalism and 
politics fired off a letter, and the Maine 
businessman received some Navy work. 

Larrabee, 62, is the eyes and ears of the 
state of Maine in Washington. His principal 
job is to monitor the federal government 
and send frequent reports to the governor 
and various state agencies. 

But he also is an advocate for Maine busi
ness interests when they need help and is an 
enthusiastic booster of the state. 

"The big companies-Bath Iron Works 
and Pratt Whitney-don't need to come to 
me. They have their own lobbyists. But the 
individual businessman who comes to me 
and needs advice or guidance . . . I try to 
steer him around," Larrabee says. 

Larrabee cites the case of the head of the 
Penobscot Marine Museum in Searsport 
who was angling for federal funds from the 
National Endowment for the Humanities. 

"I advised him to see Rep. Olympia 
Snowe, his representative." The congress
woman made inquiries with the Endowment 
on behalf of the Maine museum. 

Larrabee is a native of Portland who 
served 29 years as a Washington correspond
ent for daily newspapers, radio and televi
sion stations in Maine. In 1978, he sold the 
Griffin-Larrabee News Bureau, and signed a 
contract with then Governor James B. 
Longley to represent the state's interest in 
Washington. 

The contract has been renewed through 
the administration of Gov. Joseph E. Bren
nan and has been funded by the legislature 
annually. The budget for the office is now 
$80,000, which covers the salaries of Larra
bee and his wife, Mary Beth, who assists 
him, and all expenses. 

"I am an arm of the governor. This office 
is here to serve the state government. But 
when anyone calls from private business 
and has questions, I am happy to help. I get 
quite a few people who pop in on me or 
write," Larrabee said. 

He also serves as a salesman and a good
will ambassador for Maine, a part of the job 
that is easy. 

"It is an environment that appeals to a lot 
of people. You don't have to sell Maine too 
hard," Larrabee said. 

His office receives a steady stream of calls 
from people who want information on the 
best camping area or lake site for their vaca
tion. 

"It is a billion dollar business in Maine
tourism," Larrabee said. "It means a lot to 
the economy of our state. Mary Beth and I 
give sympathetic attention to everyone who 
calls. We send out maps and brochures." 

Larrabee is active with the Maine State 
Society, a group of former state residents 
who live in Washington. He has organized 
several Maine lobster dinners at the Nation
al Press Club. At the affairs, Larrabee usu
ally cajoles a Maine politician to perform 
tricks with a crustacean to amuse the crowd. 

This spring Larrabee is arranging the 
annual presentation of the first salmon 
caught in Maine to the White House. One 
year, President Reagan accepted the fish, 
while Vice President Bush did the honors 
another year. 

Larrabee easily made the transition from 
the independent, business-oriented Longley 
to the Democratic regime of Brennan by 
adopting a non-partisan approach to the 
job. 

"I don't play politics. Neither Brennan or 
Longley has ever asked me to do anything 
that would embarrass me. It's better if I am 
not here trying to grind an axe for Bren
nan," he said. 

Larrabee is less of a lobbyist than many 
state representatives and as a result, he has 
a good working relationship with the four
member delegation. 

"Some state representatives get more 
active in lobbying and duplicate the work of 
the delegation," he said. "I don't bother the 
delegation unless I have to. I would have a 
hard time operating if I was seen as a politi
cal animal. This is a more pleasant way to 
work and I get a lot more done." 

Sen. William S. Cohen, R-Maine, a long
time friend, said, "Don Larrabee handles 
the vital and difficult role of representing 
the interests of the governor of Maine in 
Washington, D.C., with good humor and 
professionalism. His efforts in behalf of 
Maine people and Maine projects reflect his 
love of Maine and what it stands for. 

"Those of us fighting for Maine in Con
gress welcome Don's able and steady counsel 
and assistance." Cohen added. "He brings to 
his job an abundance of intelligence, candor 
and good will, along with a deep love for our 
state." 

The newest member of the delegation, 
Rep. John R. McKernan, R-Maine, is equal
ly laudatory. 

"Don is an able representative of the state 
who has the advantage of having a long as
sociation with both the state of Maine and 
the workings of Congress," McKernan said. 
"The contacts he has made in Washington 
over the years have reaped important bene
fits for the state. His counsel has been in
valuable to both me and my staff in dealing 
with a myriad of legislative issues over the 
past three and one-half years." 

McKernan, a gubernatorial candidate, 
may have a role in Larrabee's future if he 
succeeds Brennan in the Blaine House. 

Larrabee's current contract expires in 
June 1987, six months after the new gover
nor takes over. 

"If the newly elected governor came and 
asked me to do it, "I'm sure I would consider 
it," said Larrabee. 

Larrabee also expressed a desire to teach. 
With his vast list of contacts and his 

wealth of experience, Larrabee is not wor
ried about finding something to do. His 
future certainly includes a continuing inter
est in Maine.e 

RICARDO BOFILL PAGES: 
CONFINEMENT WITHOUT WALLS 
e Mr. CRANSTON. Mr. President, I'd 
like to talk about Ricardo Bofill Pages, 
whose well-being has concerned me for 
some time. When I first learned of Mr. 
Bofill's plight, he was in prison in 
Cuba. 

Ricardo Bofill Pages has been sen
tenced three times over the la.st 19 
years for ideological deviationism. He 
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is a professor of philosophy and 
former vice rector of the University of 
Havana. 

Mr. Bofill was sentenced to 12 years 
in 1967 for his alleged involvement in 
a dissident group. He was released in 
1972 and jailed again in 1980 because 
of his efforts to emigrate. Released 
after serving 2 years, he was denied 
work, ostracized and placed under 
greater surveillance because of his ex
pressed intention of leaving the coun
try. 

This situation led Mr. Bofill to seek 
refuge in the French Embassy in 1983. 
The Cuban police surrounded the em
bassy. Mr. Bofill left after Cuban Vice
President Carlos Rafael Rodriguez as
sured the French Ambassador that he 
would not be harassed and would be 
allowed to leave Cuba without delay. 
Mr. Bofill was not permitted to leave 
Cuba. Five months later, he was ar
rested for having spoken to two 
French journalists in Havana. 

This last time, he served 2 years in 
Combinado del Este prison. He report
edly spent 63 days in solitary confine
ment and staged a hunger strike after 
prison authorities confiscated two let
ters in which he described the plight 
of other prisoners. 

Cuban prisons are harsh. Former 
prisoners have told stories of beatings 
and solitary confinement in dark, win
dowless rooms. The prisons are filthy, 
food and plumbing are inadequate. 

Ricardo Bofill is out of prison now. 
He would like very much to leave 
Cuba and join his wife and son who 
are living in the United States. Accord
ing to his wife, Maria Elena Bo fill, two 
countries have expressed a willingness 
to grant him visas. As a U.S. citizen, 
Mrs. Bofill is seeking an immigrant 
visa for her husband. And as the 
spouse of a U.S. citizen, Mr. Bofill is 
entitled to pursue an immigrant visa. 
But, according to his wife, Mr. Bo fill 
does not dare approach an embassy. 
He is said to be under close serveil
lance and has been forbidden to ap
proach any foreign embassy in 
Havana. 

Ricardo Bofill is in his early forties 
and he suffers from cardiovascular dif
ficulties. The stress of his situation 
can only aggravate this condition. 

In essence, Ricardo Bofill Pages re
mains a prisoner. True, he is no longer 
behind bars. But he cannot work. If he 
expresses himself he runs the risk of 
being thrown into prison again. And, 
he cannot leave his country-a coun
try which has rejected and ostracized 
him and which has refused to allow 
him to rejoin his family. 

I urge the Cuban Government to 
allow Mr. Bofill to leave Cuba in order 
that he may rejoin his family and 
pursue a productive life.e 

NAUM AND INNA MEIMAN: 
SUFFERING IN MOSCOW 

•Mr. SIMON. Mr. President, Naum 
and Inna Meiman are Jews who want 
desperately to leave the Soviet Union. 
They are a lovely, warm couple and 
good friends of mine whose only wish 
is to emigrate to their homeland, 
Israel. 

Naum, 74, is a physicist who last 
worked on classified material for the 
Soviet Government in 1955. Since he 
applied to emigrate over 10 years ago, 
he has been harassed. He has been iso
lated from the scientific community. 
In additon, his phone has been cut off 
and much of his mail is confiscated. 

Inna also suffers. She is seriously ill 
with cancer and quite frankly does not 
have much time left. Soviet doctors 
have told Inna that there is nothing 
more they can do for her. American, 
Israeli, and Swiss doctors have offered 
the necessary medical treatment, but 
the Soviets will not allow her to go 
abroad. She is at home in pain without 
even a phone to call an ambulance in 
case of emergency. 

By refusing to allow Inna and Naum 
to leave, the Soviets are slowly and 
painfully torturing a kind, good 
woman and her husband whose only 
"crime" is their desire to live in Israel. 

I strongly urge the Soviets to allow 
the Meimans to emigrate to Israel.e 

RASPBERRY AND DE TOCQUE-
VILLE ON THE WELFARE 
STATE 

•Mr. HELMS. Mr. President, on June 
11 and June 13, the Washington Post 
published columns by William Rasp
berry, both of which were remarkable 
in their breadth of understanding of 
the existing welfare system in the 
United States. 

Mr. Raspberry had run across an ob
scure essay by the brilliant 19th-centu
ry philosopher, economist, and states
man, Alexis de Tocqueville, which 
argued convincingly against the Euro
pean welfare state. Mr. de Tocque
ville's thesis rested on an intriguing 
premise: that the more industrialized 
and civilized the society, the greater 
the prevalence of pauperism. 

England, the most advanced country 
in Europe at the time [18351, particu
larly fascinated de Tocqueville because 
it also had a disproportionately high 
poverty rate: one in six Britons lived 
on the public dole. Spain and Portu
gal, significantly less advanced than 
England, had much lower percentages 
of indigents. This seemed an obvious 
paradox. 

Mr. President, de Tocqueville's ex
planation was simple: charity, previ
ously the domain of the monasteries, 
had given way to state supervision. 
"Overseers" in each parish had been 
endowed with the power to tax citi
zens for the good of society. Predict
ably, this was a horrendous failure; de 

Tocqueville understood why. He put it 
this way: 

Man, like all socially organized beings, has 
a natural passion for idleness. There are, 
however, two incentives to work: the need to 
live and the desire to improve the conditions 
of life. Experience has proven that the ma
jority of men can be sufficiently motivated 
to work only by the first of these incentives. 
The second is only effective with a small mi
nority. Well, a charitable institution indis
criminately open to all those in need, or a 
law which gives all the poor a right to 
public aid, whatever the origin of their pov
erty, weakens or destroys the first stimulant 
and leaves only the second intact. The Eng
lish peasant, like the Spanish peasant, if he 
does not feel the deep desire to better the 
position into which he has been born, and to 
raise himself out of his misery <a feeble 
desire which is easily crushed in the majori
ty of men>-the peasant of both countries, I 
maintain, has no interest in working, or, if 
he works, has no interest in saving. He 
therefore remains idle or thoughtlessly 
squanders the fruits of his labors ... 

Any measure that establishes legal charity 
on a permanent basis and gives it an admin
istrative form thereby creates an idle and 
lazy class, living at the expense of the indus
trial and working class. 

Mr. President, de Tocqueville recog
nized that government welfare would 
inherently fail-not because it was too 
little or too poorly administered, but 
because it was notoriously bad policy. 
His observation remains valid of U.S. 
welfare policy today. 

The failure of Great Society-style 
welfarism was and is inevitable. It is 
inevitable because such largesse serves 
to perpetuate laziness and sap incen
tive. After all, goes the reasoning, why 
work and pay taxes when being on the 
Federal dole is just as profitable? 

Mr. President, the question also 
occurs: how much is enough? By 1970 
welfare spending by Federal, State, 
and local governments was $145.8 bil
lion. The total for 1983, the latest 
figure available, was $641. 7 billion-a 
440-percent increase. If all the money 
spent on modern welf arism was dis
bursed per capita to recipients, each 
would be vaulted instantly above the 
official poverty line. This would be ter
rible policy, of course, but then it is 
never going to happen anyway because 
the multiplicity of Federal welfare 
"professionals" would be left without 
a constituency. The self-interested bu
reaucracy siphons off a large chunk of 
the cash intended for the poor in in
flated salaries and administrative ex
penses. The welfare establishment will 
not support meaningful reform be
cause it has a vested political interest 
in preserving the status quo. 

Alexis de Tocqueville did not favor 
an absolute end to all government wel
fare; nor was he satisfied with merely 
decentralizing government. He was a 
great believer in private charity, vol
untarism of the sort associated with 
families, neighborhoods, and churches. 

Such privatism is not only cheaper 
to the taxpayers than public welfare, 
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but radically cliff erent in practice. As 
de Tocqueville pointed out, pre-wel
fare state English charity "established 
valuable ties between the rich and 
poor." Class differences could be over
come, he argued, by the demonstrable 
sharing of conflict and adversity. 

Mr. President, there is a clear simi
larity between de Tocqueville's priva
tism and much of President Reagan's 
"New Federalism." Experience teaches 
us that private charity is always pref
erable to public welfare-in theory and 
practice-and this has not been lost on 
the great intellects and leaders of our 
time. I certainly hope that the admin
istration officials who are studying the 
reform of our welfare system will also 
bear in mind these remarkable in
sights. 

Mr. President, I ask consent to have 
printed in the RECORD William Rasp
berry's columns along with the essay, 
"Memoir on Pauperism," by Alexis de 
Tocqueville. It will be well worth the 
time of Senators to read this material. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

TOCQUEVILLE AND TODAY'S "UNDERCLASS" 
(By William Raspberry) 

State welfare exacerbates the very pover
ty it attempts to relieve-not because it is 
inadequate or badly administered, but be
cause its failure is built in. "The inevitable 
result of public charity [isl to perpetuate 
idleness among the majority of the poor and 
to provide for their leisure at the expense of 
those who work." 

That's the French author-statesman 
Alexis de Tocqueville, in a fascinating and 
frustrating paper, "Memoir on Pauperism." 
The obscure document is fascinating be
cause it provides a dispassionate look at a 
problem we tend to view as unique to Amer
ica, and does so in a time and place-the 
England of 150 years ago-that avoids the 
complications of race and ethnicity. 

It is frustrating because Tocqueville ends 
his devastating critique of welfare <not in
cluded in the collected works of Tocqueville 
published after his death> with the promise 
of a second paper in which he will tell us 
how to prevent pauperism. According to 
Seymour Drescher, the University of Pitts
burgh professor who translated "Memoir" 
for his out-of-print book, "Tocqueville and 
Beaumont on Social Reform," Tocqueville 
shortly afterward ran for the French cham
ber of deputies and never wrote the second 
paper. 

"He did leave some notes hinting at the di
rection of his thinking," Drescher said in a 
telephone interview. The notes, he said, un
derscore Tocqueville's "almost pathological 
fear of bureaucracy" and suggest that his 
preference was for worker organizations, 
self-help groups and voluntary associations. 

It may be stretching a point, but the 
things Tocqueville seems to have had in 
mind sound very much like what Peter 
Berger and others have described as "medi
ating structures," defined as those institu
tions standing between the individual in his 
private life and the large institutions of 
public life." 

Clearly Tocqueville shared, their prefer
ence for private charity and joint undertak
ings involving families, neighborhoods, 
churches, and voluntary associations-not 

because they are cheaper but because they 
work as public welfare cannot. 

Private charity of the sort that preceded 
England's turn to state welfare "established 
valuable ties between the rich and the 
poor," Tocqueville said. "The deed itself in
volves the giver in the fate of the one whose 
poverty he has undertaken to alleviate. . . a 
moral tie is established between those two 
classes whose int~rests and passions so often 
conspire to separate them from each other, 
and although divided by circumstance, they 
are willingly reconciled." 

The present-day theorists who speak of 
"mediating structures" do not prescribe an 
end of public aid; neither did Tocqueville. 
Nor do they merely urge the decentraliza
tion of government. As Berger and Richard 
John Neuhaus put it in their paper "To Em
power People": 

"Decentralization is limited to what can 
be done within governmental structure; we 
are concerned with the structures that 
stand between government and the individ
ual. Nor again, are we calling for a devolu
tion of governmental responsibilities that 
would be tantamount to dismantling the 
welfare state. We aim rather at rethinking 
the institutional means by which govern
ment exercises its responsibilities. The idea 
is not to revoke the New Deal but to pursue 
its vision in ways more compatible with 
democratic governance." 

If the new emphasis on private effort 
sounds a lot like President Reagan's push 
for voluntarism <for budgetary reasons), it 
also sounds very much like what the black 
leadership is saying more and more these 
days. 

Both the civil right traditionalists and the 
new black conservatives have begun to 
stress that the salvation of the inner-city 
underclass is up to the black middle class: 
not because government won't do it, or 
hasn't the means to do it, but because gov
ernment can't do it. 

Tocqueville, that perceptive observer of 
19th century social democracy, might 
wonder what took us so long. 

THE "UNDERCLASS"-IN 1835 
<By William Raspberry) 

Perhaps the toughest social problem 
facing America today is the persistence and 
growth of the so-called "underclass" in our 
affluent society. We don't know how to 
solve it, and we still debate its causes: alien
ation, racism, official meanness, isolation, 
joblessness, loss of moral compass. 

I have just seen, in an old issue of the 
Public Interest, an obscure paper of Alexis 
de Tocqueville, suggesting that the debate is 
a good deal older and more universal than I 
had thought. 

Tocqueville, looking at the Europe of 150 
years ago, found himself intrigued by a curi
ous phenomenon. The more industrially ad
vanced, the more progressive, the more "civ
ilized" the society, the greater the incidence 
of pauperism. 

The Frenchman was particularly fascinat
ed by England, which in 1835, when he de
livered his "Memoir on Pauperism," was the 
most advanced country on the continent. 

For all the wealth and graciousness of 
living that caught the Frenchman's eye, he 
was struck by something else: one-sixth of 
the population lived on the public dole. In 
Spain and Portugal, poorer and less cultivat
ed by far than England, only between 1 and 
4 percent of the inhabitants were indigent. 

What lay behind this striking paradox? 
Two things, Tocqueville told the Royal Aca
demic Society of Cherbourg. First, the more 

highly developed a society, the more things 
there are to want and, subsequently, to 
"need." Indoor plumbing and central heat, 
once beyond the dreams of kings, are 
modem-day necessities whose absence con
stitutes serious misfortune. In primitive so
cieties, "poverty consists only in not finding 
enough to eat." 

But according to historian Seymour 
Drescher of the University of Pittsburgh, 
who discovered the "Memoir," Tocqueville 
had another explanation for the paradox
ical association of progress and pauperism: 
public welfare. 

By the time of his observations, charity, 
which earlier had been the province of the 
monasteries, had been taken over by the 
state, with overseers in each parish given 
the right to tax inhabitants in order to feed 
the disabled and find work for the able
bodied. 

It sounds like an eminently reasonable 
plan-as reasonable as our own welfare 
system must have seemed to those who de
vised it-and it worked out about as poorly 
as our own. Tocqueville thought he under
stood why. 

"Man, like all socially organized beings, 
has a natural passion for idleness. There 
are, however, two incentives to work: the 
need to live and the desire to improve the 
conditions of life. Experience has proven 
that the majority of men can be sufficiently 
motivated to work only by the first of these 
incentives. The second is only effective with 
a small minority. Well, a charitable institu· 
tion indiscriminately open to all those in 
need, or a law which gives all the poor a 
right to public aid, whatever the origin of 
their poverty, weakens or destroys the first 
stimulant and leaves only the second intact. 
The English peasant, like the Spanish peas
ant, if he does not feel the deep desire to 
better the position into which he has been 
born, and to raise himself out of his misery 
<a feeble desire which is easily crushed in 
the majority of men)-the peasant of both 
countries, I maintain, has no interest in 
working, or, if he works, has no interest in 
saving. He therefore remains idle or 
thoughtlessly squanders the fruits of his 
labors .... 

"Any measure that establishes legal char
ity on a permanent basis and gives it an ad
ministrative form thereby creates an idle 
and lazy class, living at the expense of the 
industrial and working class." 

Charles Murray couldn't hav.., said it more 
harshly: our efforts to alleviate poverty 
only makes it worse. 

But since a decent society cannot simply 
ignore poverty, what is to be done? Tocque
ville thought he knew, but he never got 
around to saying. 

The measures by which pauperism may be 
combatted preventively will be the object of 
a second work which I hope respectfully to 
submit next year to the Academic Society of 
Cherbourg," he said at the end of his 
"Memoir." 

Is it possible to guess what he had in 
mind? Its's worth a subsequent column to 
try. 

[From the Public Interest, Winter, 19831 
MEMOIR ON PAUPERISM 

<By Alexis de Tocqueville> 
The "Memoir on Pauperism," delivered to 

the Royal Academic Society of Cherbourg 
in 1835 and printed in the proceedings of 
the Academy, was not included in the col
lected edition of Tocqueville's works pub
lished soon after his death. Reprinted in a 
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French academic journal in 1911, it was 
little known until its translation into Eng
lish by the American scholar Seymour 
Drescher.• 

The "Memoir" is a critique of the system 
of poor relief which earned England the dis
tinction of being, as Tocqueville said, "the 
only country in Europe which has systema
tized and applied the theories of public 

' charity on a grand scale." That system had 
its origins in the sixteenth century when 
rising prices and land enclosures <the con
version of arable land to pasturage) created 
much distress and unemployment, a situa
tion aggravated by the dissolution of the 
monasteries which had traditionally played 
a large part in the distribution of charity. 
After several attempts to control vagrancy 
and provide some measure of relief, an act 
passed in 1601 consolidated earlier legisla
tion and became the basis of the system of 
relief that prevailed <with much modifica
tion and variation> until it was superseded 
by the welfare state in 1945. These Elizabe
than poor laws provided for relief for the 
aged and infirm, apprenticeship for the chil
dren of the poor, employment of the "able
bodied" poor, and punishment or confine
ment in "houses of correction" for the 
"sturdy beggars" who persisted in seeking 
alms. Although the parish was the unit of 
administration, the system was national and 
compulsory; each parish was required by 
law to levy taxes on property <the "poor 
rates," as they were known> to be used for 
the sole purpose of discharging its obliga
tions to the poor who had a "settlement" <a 
legal residence> within its boundaries. 

In the course of the following two centur
ies, the poor laws were repeatedly modified, 
sometimes made more harsh and restrictive 
<an act of 1662, for example, permitting the 
parish to evict any newcomer who might 
become a charge on the parish>. sometimes 
more generous and expansive, but always 
within the framework of the original laws. 
The most dramatic expansion of relief came 
with the "Speenhamland policy" in 1795, 
which pegged relief to the price of bread 
and the size of the family, thus supporting 
those who were employed but whose earn
ings of below a minimum standard. This 
policy, coming in the wake of a series of bad 
harvests, the French Revolutionary wars, 
the rapid increase of population, and the 
dislocations caused by the agricultural and 
industrial "revolutions," had the effect of 
vastly increasing the number of people de
pendent, entirely or partially, on relief <not, 
it is now thought, the one-sixth of the popu
lation cited by Tocqueville, although at 
times, it almost reached that point>. By the 
same token it also considerably increased 
the poor rates, which at one point amount
ed to one-fifth of the total national expendi
ture. Mathus's "Essay on Population," pub
lished in 1799, was not the first but it was 
the most influential critique of the poor 
laws. In subsequent decades criticism 
mounted as relief was held responsible for a 
vicious cycle of evils: the decrease of wages 
<because wages could be supplemented out 
of the poor rates), the decline of productivi
ty (pauper labor being less efficient than in
dependent labor>. and the increased depend
ency and demoralization of the poor <the 
"pauperization of the poor," as it was 
called>. 

1 Reprinted here with Mr. Drescher's permission 
from "Tocqueville and Beaumont on Social 
Reform," Seymour Drescher, ed. and trans., <New 
York: Harper & Row, Harper Torchbooks, 1968>, 
pp. 1-27. 

In 1832 a Royal Commission was set up to 
inquire into the problem, and two years 
later the Poor Law Amendment Act was 
passed. The "New Poor Law," as it was com
monly called, made no essential change in 
relief for the aged and sick who would con
tinue to receive relief in money or kind 
while living in their own homes ("outdoor 
relief"). The red change came in the relief 
for the able-bodied, who were to be assisted 
only in the workhouse and only under the 
principle of " less-eligibility"-under condi
tions that were less "eligible," less desirable, 
than those of the laboring poor. By these 
means the reformers hoped to prevent the 
laborer from being tempted to join the 
ranks of the pauper. And by these means 
they thought it possible to reform the poor 
laws rather than, as Malthus would have 
liked, to abolish them, thus retaining relief 
for the needy while making it so onerous for 
those capable of working as to discourage 
them from applying for relief. 

I was against this background that Toc
queville wrote his "Memoir." What is inter
esting is his resistence to the prevailing sen
timent in England, where both the critics 
and the defenders of the New Poor Law
with the notable exception of Malthus
thought that it had brought about a radical 
change in the system of relief. Tocqueville, 
focussing on the principal rather than the 
mechanism, saw the new law as prone to all 
the evils of the old because it was still com
mitted to the idea of a legal right to public 
relief. That principle, like the principle of 
democracy <Tocqueville had just completed 
his "Democracy in America", had its own 
imperatives and its internal logic, which no 
such "reform" could alter.-Gertrude Him
melfarb. 
PART I-THE PROGRESSIVE DEVELOPMENT OF 

PAUPERISM AMONG CONTEMPORARIES AND THE 
METHODS USED TO COMBAT IT 

When one crosses the various countries of 
Europe, one is struck by a very extraordi
nary and apparently inexplicable sight. The 
countries appearing to be most impover
ished are those which in reality account for 
the fewest indigents, and among the peoples 
most admired for their opulence, one part of 
the population is obliged to rely on the gifts 
of the other in order to live. 

Cross the English countryside and you 
will think yourself transported into the 
Eden of modern civilization-magnificently 
maintained roads, clean new houses, well
fed cattle roaming rich meadows, strong and 
healthy farmers, more dazzling wealth than 
in any country of the world, the most re
fined and &racious standard of the basis 
amenities of life to be found anywhere. 
There is a pervasive concern for well-being 
and leisure, and impression of universal 
propserity which seems part of the very air 
you breathe. At every step in England there 
is something to make the tourist's heart 
leap. 

Now look more closely at the villages; ex
amine the parish registers, and you will dis
cover with indescribable astonishment that 
one-sixth of the inhabitants of this flourish
ing kingdom live at the expense of public 
charity. Now, if you turn to Spain or even 
more to Portugal, you will be struck by a 
very different sight. You will see at every 
step an ignorant and coarse population; ill
fed, ill-clothed, living in the midst of a half
uncultivated countryside and in miserable 
dwellings. In Portugal, however, the number 
of indigents is insignificant. M. de Ville
neuve estimates that this kingdom contains 
one pauper for every 25 inhabitants. Previ
ously, the celebrated geographer Balbi gave 

the figure as one indigent to every ninety
eight inhabitants. 

Instead of comparing foreign countries 
among themselves, contrast the different 
parts of the same realm with each other, 
and you will arrive at an analogous result; 
you will see on the one hand the number of 
those living in comfort, and, on the other, 
the number of those who need public funds 
in order to live, growing proportionate
ly .... 

I think that it is not impossible to give a 
reasonable explanation for this phenome
non. The effect that I have just pointed out 
is due to several general causes which it 
would take too long to examine thoroughly, 
but they can at least be indicated .... 

At this point, I want to examine only a 
corner of that immense tableau of the 
feudal centuries. In the twelfth century, 
what has since been called the "third 
estate" did not yet exist. The population 
was divided into only two categories. On the 
one hand were those who cultivated the soil 
without possessing it; on the other, those 
who possessed the soil without cultivating 
it. 

As for the first group of the population, I 
imagine that in certain regards its fate was 
less deserving of pity than that of the 
common people of our era. These men were 
in a situation like that of our colonial slaves, 
although they played their role with more 
liberty, dignity, and morality. Their means 
of subsistence was almost always assured; 
the interest of the master coincided with 
their own on this point. Limited in their de
sires as well as in their power, without anxi
ety about a present or a future which was 
not theirs to choose, they enjoyed a kind of 
vegetative happiness. It is as difficult for 
the very civilized man to understand its 
charm as it is to deny its existence. 

The other class presented the opposite 
picture. Among these men heredity leisure 
was combined with continuous and assured 
abundance. I am far from believing, howev
er, that even within this privileged class the 
pursuit of pleasure was as preponderant as 
is generally supposed. Luxury without com
fort can easily exist in a still half-barbarous 
nation. Comfort presupposes a numerous 
class all of whose members work together to 
render life milder and easier. But, in the 
period under dicussion, the number of those 
not totally absorbed in self-preservation was 
extremely small. Their life was brilliant, os
tentatious, but not comfortable. One ate 
with one's fingers on silver or engraved steel 
plates, clothes were lined with ermine and 
gold, and linen was unknown; the walls of 
their dwellings dripped with moisture, and 
they sat in richly sculptured wooden chairs 
before immense hearths where entire trees 
were consumed without diffusing sufficient 
heat around them. I am convinced that 
there is not a provincial town today whose 
more fortunate inhabitants do not have 
more true comforts of life in their homes 
and do not find it easier to satisfy the thou
sands needs created by civilization than the 
proudest medieval baron. If we look careful
ly at the feudal centuries, we will discover in 
fact that the great majority of the popula
tion lived almost without needs and that the 
remainder felt only a small number of them. 
The land was enough for all needs. Subsist
ence was universal; comfort unheard of. 

It was necessary to establish this point of 
departure in order to make clear what fol
lows. 

As time passes, the population which cul
tivates the soil acquires new tastes. The sati
faction of the basic necessities is no longer 
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sufficient. The peasant, without leaving his 
fields, wants to be better housed and 
clothed. He has seen life's comforts and he 
wants them. On the other hand, the class 
which lived off the land without cultivating 
the soil extends the range of its pleasures; 
these become less ostentatious, but more 
complex, more varied. Thousands of needs 
unknown to the medieval nobles stimuate 
their descendants. A great number of men 
who lived on the land and from the land 
leave their fields and find their livelihood 
by working to satisfy these newly discovered 
needs. Agriculture which was everyone's oc
cupation is now only that of the majority. 
Alongside those who live in leisure from the 
productivity of the soil arises a numerous 
class who live by working at a trade but 
without cultivating the soil. 

Each century, as it emerges from the hand 
of the Creator, extends the range of 
thought, increases the desires and the 
power of man. The poor and the rich, each 
in his sphere, conceive of new enjoyments 
which were unknown to their ancestors. In 
order to satisfy these new needs, which the 
cultivation of the soil cannot meet, a por
tion of the population leaves agricultural 
labor each year for industry. 

If one carefully considers what has hap
pened in Europe over several centuries, it is 
certain that proportionately as civilization 
progressed, a large population displacement 
occurred. Men left the plow for the shuttle 
and the hammer; they moved from the 
thatched cottage to the factory. In doing so, 
they were obeying the immutable laws 
which govern the growth of organized soci
eties. One can no more assign an end to this 
movement than impose limits on human 
perfectibility. The limits of both are known 
only by God. 

What has been, what is the consequence 
of this gradual and irresistible movement 
that we have just described? An immense 
number of new commodities have been in
troduced into the world; the class which had 
remained in agriculture found at its disposal 
a multitude of luxuries previously unknown. 
The life of the farmer became more pleas
ant and comfortable; the life of the great 
proprietor more varied and more ornate; 
comfort was available to the majority. But 
these happy results have not been obtained 
without a necessary cost. 

I have stated that in the Middle Ages com
fort could be found nowhere, but life every
where. This sentence sums up what follows. 
When almost the entire population lived off 
the soil great poverty and rude manners 
could exist, but man's most pressing needs 
were satisfied. It is only rarely that the 
earth cannot provide enough to appease the 
pangs of hunger for anyone who will sweat 
for it. The population was therefore impov
erished but it lived. Today the majority is 
happier but it would always be on the verge 
of dying of hunger if public support were 
lacking. 

Such a result is easy to understand. The 
farmer produces basic necessities. The 
market may be better or worse, but it is 
almost guaranteed; and if an accidental 
cause prevents the disposal of agricultural 
produce, this produce at least gives its har
vester something to live on and permits him 
to wait for better times. 

The worker, on the contrary, speculates 
on secondary needs which a thousand 
causes can restrict and important events 
completely eliminate. However bad the 
times or the market, each man must have a 
certain minimum of nourishment or he lan
guishes and dies, and he is always ready to 

make extraordinary sacrifices in order to 
obtain this. But unfortunate circumstances 
can lead the population to deny itself cer
tain pleasures to which it would ordinarily 
be attracted. It is the taste and demand for 
these pleasures which the worker counts on 
for a living. If they are lacking, no other re
source remains to him. His own harvest is 
consumed, his fields are barren; should such 
a condition continue his prospect is only 
misery and death. 

I have spoken only of the case where the 
population restricts its needs. Many other 
causes can lead to the same effect: domestic 
overproduction, foreign competition, etc. 

The industrial class which gives so much 
impetus to the well-being of others is thus 
much more exposed to sudden and irremedi
able evils. In the total fabric of human soci
eties, I consider the industrial class as 
having received from God the special and 
dangerous mission of securing the material 
well-being of all others by its risks and dan
gers. The natural and irresistible movement 
of civilization continuously tends to increase 
the comparative size of this class. Each year 
needs multiply and diversify, and with them 
grows the numbers of individuals who hope 
to achieve greater comfort by working to 
satisfy those new needs rather than by re
maining occupied in agriculture. Contempo
rary statesmen would do well to consider 
this fact. 

To this must be attributed what is hap
pening within wealthy societies where com
fort and indigence are more closely connect
ed than elsewhere. The industrial class, 
which provides for the pleasures of the 
greatest number, is itself exposed to mis
eries that would be almost unknown if this 
class did not exist. 

However, still other causes contribute to 
the gradual development of pauperism. Man 
is born with needs, and he creates needs for 
himself. The first class belongs to his physi
cal constitution, the second to habit and 
education. I have shown that at the outset 
men had scarcely anything but natural 
needs, seeking only to live; but in proportion 
as life's pleasures have become more numer
ous, they have become habits. These in tum 
have finally become almost as necessary as 
life itself .... The more prosperous a socie
ty is, the more diversified and more durable 
become the enjoyments of the greatest 
number, the more they simulate true neces
sity through habit and imitation. Civilized 
man is therefore infinitely more exposed to 
the vicissitudes of destiny than savage man. 
What happens to the second only from time 
to time and in particular circumstances, 
occurs regularly to the first. Along with the 
range of his pleasures he has expanded the 
range of his needs and leaves himself more 
open to the hazard of fortune. Thus the 
English poor appear almost rich to the 
French poor; and the latter are so regarded 
by the Spanish poor. What the Englishman 
lacks has never been possessed by the 
Frenchman. And so it goes as one descends 
the social scale. Among very civilized peo
ples, the lack of a multitude of things 
causes poverty; in the savage state, poverty 
consists only in not finding something to 
eat. 

The progress of civilization not only ex
poses men to many new misfortunes; it even 
brings society to alleviate miseries which 
are not even thought about in less civilized 
societies. In a country where the majority is 
ill-clothed, ill-housed, ill-fed, who thinks of 
giving clean clothes, healthy food, comforta
ble quarters to the poor? The majority of 
the English, having all these things, regard 

their absence as a frightful misfortune; soci
ety believes itself bound to come to the aid 
of those who lack them, and cures evils 
which are not even recognized elsewhere. In 
England, the average standard of living a 
man can hope for in the course of this life is 
higher than in any other country of the 
world. This greatly facilitates the extension 
of pauperism in that kingdom. 

If all these reflections are correct it is 
easy to see that the richer a nation is, the 
more the number of those who appeal to 
public charity must multiply, since two very 
powerful causes tend to that result. On the 
one hand, among these nations, the most in
secure class continuously grows. On the 
other hand, needs infinitely expand and di
versify, and the chance of being exposed to 
some of them becomes more frequent each 
day. 

We should not delude ourselves. Let us 
look calmly and quietly on the future of 
modem societies. We must not be intoxicat
ed by the spectacle of its greatness; let us 
not be discouraged by the sight of its mis
eries. As long as the present movement of 
civilization continues, the standard of living 
of the greatest number will rise; society will 
become more perfected, better informed; ex
istence will be easier, milder, more embel
lished, and longer. But at the same time we 
must look forward to an increase of those 
who will need to resort to the support of all 
their fellow men to obtain a small part of 
these benefits. It will be possible to moder
ate this double movement; special national 
circumstances will precipitate or suspend its 
course; but no one can stop it. We must dis
cover the means of attenuating those inevi
table evils which are already apparent. 

PART II 

There are two kinds of welfare. One leads 
each individual, according to his means, to 
alleviate the evils he sees around him. This 
type is as old as the world; it began with 
human misfortune, Christianity made a 
divine virtue of it, and called it charity. The 
other, less instinctive, more reasoned, less 
emotional, and often more powerful, leads 
society to concern itself with the misfor
tunes of its members and is ready systemati
cally to alleviate their sufferings. This type 
is born of Protestantism and has developed 
only in modern societies. The first type is a 
private virtue; it escapes social action; the 
second on the contrary is produced and reg
ulated by society. It is therefore with the 
second that we must be especially con
cerned. 

At first glance there is no idea which 
seems more beautiful and grander than that 
of public charity. Society is continually ex
amining itself, probing its wounds, and un
dertaking to cure them. At the same time 
that it assures the rich the enjoyment of 
their wealth, society guarantees the poor 
against excessive misery. It asks some to 
give of their surplus in order to allow others 
the basic necessities. This is certainly a 
moving and elevating sight. 

How does it happen that experience de
stroys some of these beautiful illusions? The 
only country in Europe which has systema
tized and applied the theories of public 
charity on a grand scale is England. At the 
time of the religious revolution under 
Henry VIII, which changed the face of Eng
land, almost all the charitable foundations 
of the kingdom were suppressed; and since 
their wealth became the possession of the 
nobles and was not at all distributed among 
the common people, the poor remained as 
numerous as before while the means of pro-
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viding for them were partly destroyed. The 
numbers of the poor therefore grew beyond 
measure, and Elizabeth, Henry's daughter, 
struck by the appalling miseries of the 
people, wished to substitute an annual levy 
furnished by the local governments for the 
sharply reduced alms-giving caused by the 
suppression of the convents. 

A law promulgated in the forty-third year 
of that ruler's reign declared that in each 
parish, overseers of the poor would be 
chosen, and that these overseers would have 
the right to tax the inhabitants in order to 
feed disabled indigents, and to furnish work 
for the others. 

As time passed, England was increasingly 
led to adopt the principle of legal charity. 
Pauperism grew more rapidly in Great Brit
ain than anywhere else. Some general and 
some special causes produced this unfortu
nate result. The English have surpassed the 
other nations of Europe in civilized living. 
All the observations that I made before are 
applicable to them; but there are others 
which relate to that country alone. 

The English industrial class not only pro
vides for the necessities and pleasures of the 
English people, but of a large part of hu
manity. Its prosperity or its miseries there
fore depend not only on what happens in 
Great Britain but in a way on every event 
under the sun. When an inhabitant of the 
Indies reduces his expenditure or cuts back 
on his consumption, it is an English manu
facturer who suffers. England is therefore 
the country in the world where the agricul
tural laborer is most forcefully attracted to
wards industrial labor and finds himself 
most exposed to the vicissitudes of fortune. 
In the past century an event has occurred 
which, looking at the rest of the world's de
velopment, can be viewed as phenomenal. 
For a hundred years landed property has 
been breaking up throughout the known 
world; in England it continues to concen
trate. Medium-sized holdings disappear into 
vast domains. Large-scale agriculture suc
ceeds small-scale cultivation. One could 
offer some interesting observations on this 
subject, but it would divert me from my 
chosen topic: the fact must suffice-it is a 
constant. The result is that while the agri
cultural worker is moved by his interest to 
abandon the plow and to move into indus
try, he is in a way thrust in the same direc
tion in spite of himself by the agglomer
ation of landed property. Comparatively 
speaking, infinitely fewer workers are re
quired to work a large estate than a small 
field. The land fails him and industry beck
ons in this double movement. Of the 25 mil
lion people of Great Britain, no more than 9 
million are involved in agriculture. Fourteen 
million, or close to two-thirds, make their 
perilous way in collllI"erce and industry. 
Thus pauperism was bound to grow more 
quickly in England than in countries whose 
civilization might have been equal to that of 
the English. Once having admitted the prin
ciple of legal charity, England has not been 
able to dispense with it. For two hundered 
years English legislation for the poor has re
vealed itself as nothing more than an ex
tended development of the Elizabethan 
laws. Almost two and a half centuries have 
passed since the principle of legal charity 
was fully embraced by our neighbors and 
one may now judge the fatal consequences 
which flowed from the adoption of this 
principle. Let us examine them successively. 

Since the poor have an absolute right to 
the help of society, and have a public ad
ministration organized to provide it every
where, one can observe in a Protestant 
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country the immediate rebirth and general
ization of all the abuses with which its re
formers rightly reproached some Catholic 
countries. Man, like all socially organized 
beings, has a natural passion of idleness. 
There are, however, two incentives to work: 
the need to live and the desire to improve 
the conditions of life. Experience has 
proven that the majority of men can be suf
ficiently motivated to work only by the first 
of these incentives. The second is only effec
tive with a small minority. Well, a charita
ble institution indiscriminately open to all 
those in need, or a law which gives all the 
poor a right to public aid, whatever the 
origin of the poverty, weakens or destroys 
the first stimulant and leaves only the 
second intact. The English peasant, like the 
Spanish peasant, if he does not feel the 
deep desire to better the position into which 
he has been born, and to raise himself out 
of his misery Ca feeble desire which is easily 
crushed in the majority of men>-the peas
ant of both countries, I maintain has no in
terest in working, or, if he works, has no in
terest in saving. He therefore remains idle 
or thoughtlessly squanders the fruits of his 
labors. Both these countries, by different 
causal patterns, arrive at the same result: 
the most generous, the most active, the 
most industrious part of the nation, which 
devotes its resources to furnishing the 
means of existence for those who do noth
ing or who make bad use of their labor. 

We are certainly far from that beautiful 
and seductive theory that I expounded 
above. Is it possible to escape the fatal con
sequences of a good principle? For myself I 
consider them inevitable. Here I might be 
interrupted by a rejoinder: You assume that 
whatever its cause misery will be alleviated; 
you add that public assistance will relieve 
the poor of the obligation to work. This 
states as a fact something questionable. 
What is to prevent society from inquiring 
into the causes of the need before giving as
sistance? Why could work not be imposed as 
a condition on the able-bodied indigent who 
asks for public pity? I reply that some Eng
lish laws have used the idea of these pallia
tives; but they have failed, and understand
ably so. 

Nothing is so difficult to distinguish as 
the nuances which separate unmerited mis
fortune from an adversity produced by vice. 
How many miseries are simultaneously the 
result of both these causes! What profound 
knowledge must be presumed about the 
character of each man and of the circum
stances in which he has lived, what knowl
edge, what sharp discernment, what cold 
and inexorable reason! Where will you find 
the magistrate who will have the concience, 
the time, the talent, the means of devoting 
himself to such an examination? Who would 
dare to let a poor man die of hunger be
cause it's his own fault that he is dying? 
Who will hear his cries and reason about his 
vices? Even personal interest is restrained 
when confronted by the sight of other 
men's misery. Would the interest of the 
public treasury really prove to be more suc
cessful? And if the overseer's heart were un
concerned with such emotions, which are 
appealing even when misguided, would he 
remain indifferent to fear? Who, being 
judge of the joy or suffering, life or death, 
of a large segment of his fellow men, of its 
most dissolute, its most turbulent, its crud
est segment, who would not shrink before 
the exercise of such terrible power? And if 
any of these intrepid beings can be found, 
how many will there be? In any event such 
functions can only be exercised with a re-

stricted territory. A large number must be 
delegated to do so. The English have been 
obliged to put overseers in every parish. 
What inevitably follows from all this? Pov
erty is verified, the causes of poverty remain 
uncertain: the first is a patent fact, the 
second is proved by an always debatable 
process of reasoning. Since public aid is only 
indirectly harmful to society, while the re
fusal of aid is only indirectly harmful to so
ciety, while the refusal of aid instantly 
hurts the poor and the overseer himself, the 
overseer's choice cannot be in doubt. The 
laws may declare that only innocent poverty 
will be relieved; practice will alleviate all 
poverty. I will present plausible arguments 
for the second point, equally based on expe
rience. 

We would like work to be the price of 
relief. But, first, is there always public work 
to be done? Is it equally spread over the 
whole country in such a way that you never 
see a good deal of work to be done with few 
people to do it in one district and in another 
many indigents to be helped but little work 
to be undertaken? If this difficulty is 
present at all times, doesn't it become insur
mountable when, as a consequence of the 
progressive development of civilization, of 
population growth, of the effect of the Poor 
Law itself, the proportion of indigents, as in 
England, reaches a sixth, some say a quar
ter, of the total population? 

But even supposing that there would 
always be work to do, who will take respon
sibility for determining its urgency, super
vising its execution, setting the price? That 
man, the overseer, aside from the qualities 
of a great magistrate, will therefore also 
possess the talents, the energy, the special 
knowledge of a good industrial entrepre
neur. He will find in the feeling of duty 
alone what self-interest itself would be pow
erless to create-the courage to force the 
most inactive and vicious part of the popula
tion in sustained and productive effort. 
Would it be wise to delude ourselves? Pres
sured by the needs of the poor, the overseer 
will impose make-work, or even-as is 
almost always the case in England-pay 
wages without demanding labor. Laws must 
be made for men and not in terms of a per
fect world which cannot be sustained by 
human nature, nor of models which it offers 
only very occasionally. 

Any measure which establishes legal char
ity on a permanent basis and gives it an ad
ministrative form thereby creates an idle 
and lazy class, living at the expense of the 
industrial and working class. This, at least, 
is its inevitable consequence, if not the im
mediate result. It reproduces all the vices of 
the monastic system, minus the high ideals 
of morality and religion which often went 
along with it. Such a law is a bad seed plant
ed in the legal structure. Circumstances, as 
in America, can prevent the seed from devel
oping rapidly, but they cannot destroy it, 
and if the present generation escapes its in
fluence, it will devour the well-being of gen
erations to come. 

If you closely observe the condition of 
populations among whom such legislation 
has long been in force you will easily discov
er that the effects are not less unfortunate 
for morality than for public prosperity, and 
that it depraves men even more than it im
poverishes them. 

There is nothing which, generally speak
ing, elevates and sustains the human spirit 
more than the idea of rights. There is some
thing great and virile in the idea of right 
which removes from any request its suppli
ant character, and places the one who 
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claims it on the same level as the one who 
grants it. But the right of the poor to obtain 
society's help is unique in that instead of 
elevating the heart of the man who exer
cises it, it lowers him. In countries where 
legislation does not allow for such an oppor
tunity, the poor man, while turning to indi
vidual charity, recognizes, it is true, his con
dition of inferiority in relation to the rest of 
his fellow men; but he recognizes it secretly 
and temporarily. From the moment that an 
indigent is inscribed on the poor list of his 
parish, he can certainly demand relief, but 
what is the achievement of this right if not 
a notarized manifestation of misery, of 
weakness, of misconduct on the part of its 
recipient? Ordinary rights are conferred on 
men by reason of some personal advantage 
acquired by them over their fellow men. 
This other kind is accorded by reason of a 
recognized inferiority. The first is a clear 
statement of superiority; the second publi
cizes inferiority and legalizes it. The more 
extensive and the more secure ordinary 
rights are, the more honor they confer; the 
more permanent and extended the right to 
relief is, the more it degrades. 

The poor man who demands alms in the 
name of the law is, therefore, in a still more 
humiliating position than the indigent who 
asks pity of his fellow men in the name of 
He who regards all men from the same 
point of view and who subjects rich and 
poor to equal laws. 

But this is still not all: individual alms
giving established valuable ties between the 
rich and the poor. The deed itself involves 
the giver in the fate of the one whose pover
ty he has undertaken to alleviate. The 
latter, supported by aid which he had no 
right to demand and which he may have 
had no hope of getting, feels inspired by 
gratitude. A moral tie is established between 
those two classes whose interests and pas
sions so often conspire to separate them 
from each other, and although divided by 
circumstance they are willingly reconciled. 
This is not the case with legal charity. The 
latter allows the alms to persist, but re
moves its morality. The law strips the man 
of wealth of a part of his surplus without 
consulting him and he sees the poor man 
only as a greedy stranger invited by the leg
islator to share his wealth. The poor man, 
on the other hand, feels no gratitude for a 
benefit which no one can refuse him and 
which could not satisfy him in any case. 
Public alms guarantee life, but do not make 
it happier or more comfortable than individ
ual alms-giving; legal charity does not there
by eliminate wealth or poverty on society. 
One class still views the world with fear and 
loathing while the other regards its misfor
tune with despair and envy. Far from unit
ing these two rival nations, who have exist
ed since the beginning of the world and who 
are called the rich and the poor, into a 
single people, it breaks the only link which 
could be established between them. It 
ranges each one under a banner, tallies 
them, and, bringing them face to face, pre
pares them for combat. 

I have said that the inevitable result of 
public charity was to perpetuate idleness 
among the majority of the poor and to pro
vide for their leisure at the expense of those 
who work. 

If the idleness of the rich, an hereditary 
idleness, merited by work or by services, an 
idleness immersed in public consideration, 
supported by psychological complacency, in
spired by intellectual pleasures, moralized 
by mental exercise-if this idleness, I say, 
has produced so many vices, what will come 

of a degraded idleness obtained by baseness, 
merited by misconduct, enjoyed in igno
miny? It becomes tolerable only in propor
tion to the extent that the soul subjects 
itself to all this corrupting and degrading. 

What can be expected from a man whose 
position cannot improve, since he has lost 
the respect of his fellow men which is the 
precondition of all progress, whose lot could 
not become worse, since, being reduced to 
the satisfaction of his most pressing needs, 
he is assured that they will always be satis
fied? What course of action is left to the 
conscience or to human activity in a being 
so limited, who lives without hope and with
out fear? He looks at the future as an 
animal does. Absorbed in the present and 
the ignoble and transient pleasures it af
fords, his brutalized nature is unaware of 
the determinants of its destiny. 

Read all the books on pauperism written 
in England, study the inquiries ordered by 
the British Parliament, look at the discus
sions which have taken place in the Lords 
and Commons on this difficult question. 
Then boil down to a single deafening cry
the degraded condition into which the lower 
classes have fallen! The number of illegit
imate children and criminals grows rapidly 
and continuously, the indigent population is 
limitless, the spirit of foresight and of 
saving becomes more and more alien to the 
poor. While throughout the rest of nation 
education spreads, morals improve, tastes 
become more refined, manners more pol
ished-the indigent remains motionless, or 
rather he goes backwards. He Cl)uld be de
scribed as reverting to barbarism. Amidst 
the marvels of civilization, he seems to emu
late savage man in his ideas and his inclina
tions. 

Legal charity affects the pauper's freedom 
as much as his morality. This is easily 
proved. When local governments are rigor
ously obligated to aid the indigent, they 
necessarily owe relief only to the poor who 
reside in their jurisdiction. This is the only 
fair way of equalizing the public burden 
which results from the law, and of propor
tioning it to the means of those who must 
bear it. Since individual charity is almost 
unknown in a country of organized public 
charity, anyone whose misfortunes or vices 
have made him incapable of earning a living 
is condemned, under pain of death, to 
remain in the place of his birth. If he leaves, 
he moves through enemy country. The pri
vate interest within the parish, infinitely 
more active and powerful than the best or
ganized nation police could be, notes his ar
rival, dogs his every step, and, if he wants to 
establish a new residence, informs the 
public authority who takes him to the 
boundary line. Through their Poor Laws, 
the English have immobilized a sixth of 
their population. They have bound it to the 
earth like the medieval peasantry. Then, 
man was forced against his will to stay on 
the land where he was born. Legal charity 
keeps him from even wishing to move. That 
is the only difference between the systems. 
The English have gone further. They have 
reaped even more disastrous consequences 
from the principle of public welfare. The 
English parishes are so dominated by the 
fear that an indigent person might be 
placed on their rolls and acquire residency, 
that when a stranger whose clothes do not 
clearly indicate weath temporarily settles 
among them, or when an unexpected mis
fortune suddenly strikes him, the municipal 
authorities immediately ask him to post 
bond against possible indigence, and if the 
stranger cannot furnish this security, he 
must leave. 

This legal charity has not only taken free
dom of movement from the English poor, 
but also from those who are threatened by 
poverty. 

I know of no better way to complete this 
sad picture than by reproducing the follow
ing fragment from my notes on England. I 
traveled through Great Britain in 1833. 
Others were struck by the imposing pros
perity of the country. I myself pondered the 
secret unrest which was visibly at work 
among all its inhabitants. I thought that 
great misery must be hidden beneath that 
brilliant mask of prosperity which Europe 
admires. The idea led me to pay particular 
attention to pauperism, that hideous and 
enoromous sore which is attached to a 
healthy and vigorous body. 

I was staying at the house of a great pro
prietor in the south of England at the time 
when the justices of the peace assemble to 
pass judgment on the suits brought to court 
by the poor against the parish, or by the 
parishes against the poor. My host was a 
justice of the peace, and I regularly accom
panied him to court. I find in my travel 
notes this portrait of the first sitting that I 
attended. It gives a short concise summary 
and clarifies everything said before. I am re
producing it with scrupulous exactness in 
order to render a true picture. 

"The first individual who comes before 
the justices of the peace is an old man. His 
face is honest and ruddy, he wears a wig and 
is dressed in excellent black clothes. He 
seems like a man of property. However, he 
approaches the bar and passionately pro
tests against the parish administration's in
justice. This man is a pauper, and his share 
of public charity has just been unjustly di
minished. The case is adjourned in order to 
hear the parish administrators. 

"After this hale and petulant old man 
comes a pregnant young woman whose 
clothes bear witness to recent poverty and 
who bears the marks of suffering on her 
withered features. She explains that some 
time ago her husband set out on a sea 
voyage, that since then she has received nei
ther assistance nor news from him. She 
claims public charity but the overseer of the 
poor hesitates to give it to her. This 
woman's father-in-law is a well-to-do mer
chant. He lives in the very city where the 
court is sitting, and it is hoped too, that in 
the absence of his son, he will certainly 
want to take responsibility for the mainte
nance of his daughter-in-law. The justices of 
the peace summon this man; but he refuses 
to fulfill the duties imposed on him by 
nature and not by law. The judges insist. 
They try to create remorse or compassion in 
this man's egoistic soul. Their efforts fail, 
and the parish is sentenced to pay the re
quested relief. 

"After this poor abandoned woman come 
five or six big and vigorous men. They are in 
the bloom of youth, their bearing is resolute 
and almost insulting. They lodge a com
plaint against their village . administrators 
who refuse to give them work, or, for lack of 
work, relief. 

"The administrators reply that at the 
moment the parish is not carrying out any 
public work; and gratuitous relief is not re
quired, they say, because the plaintiffs 
could easily find jobs with private individ
uals if they wanted to. 

"Lord X [Radnor], with whom I had 
come, tells me, "you have just seen in micro
cosm part of the numerous abuses which 
the Poor Law produces. That old man who 
came first quite probably has the means to 
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live, but he thinks that he has the right to 
demand that he be supported in comfort, 
and he does not blush to claim public char
ity, which has lost all of its afflicting and 
humiliating character in the people's eyes. 
That young woman, who seems honest and 
unfortunate, would certainly be helped by 
her father-in-law if the Poor Law did not 
exist; but interest silences the cry of shame 
within him and he unloads a debt on the 
public that he alone ought to discharge. As 
for those young people who appeared last, I 
know them, they live in my village. They 
are very dangerous citizens and indeed bad 
subjects. They quickly squander the money 
they earn in taverns because they know 
they will be given relief. As you see, they 
appeal to us at the first difficulty caused by 
their own shortcomings." 

"The sitting continues. A young woman 
comes before the bar, followed by the over
seer of the poor of her parish. She ap
proaches without showing the slightest sign 
of hesitation, her gaze not at all lowered by 
a sense of shame. The overseer accuses her 
of having had the baby she is carrying 
through unlawful intercourse. 

"She freely admits this. As she is indigent 
and if the father remained unknown the il
legitimate child would become a public 
charge along with its mother, the overseer 
calls on her to name the father; the court 
puts her under oath. She names a neighbor
hood peasant. The latter, who is present 
among the audience, very obligingly admits 
the accuracy of the fact, and the justices of 
the peace sentence him to support the child. 
The father and the mother retire and the 
incident does not excite the least emotion in 
an audience accustomed to such scenes. 

"After this young woman comes another. 
She comes willingly. She approaches the 
judges with the same shameless indifference 
shown by the first. She declares herself 
pregnant and names the father of the 
unborn child. This man is absent. The court 
adjourns the case in order to have him sum
moned. 

"Lord X tells me: 'Here again are the 
harmful effects produced by the same laws. 
The most direct consequence of the Poor 
Laws is to make the public responsible for 
the support of the deserted children who 
are the neediest of all indigents. Out of this 
comes the parish's desire to free themselves 
of the duty to support illegitimate children 
whose parents would be in a position to nur
ture them. Out of this also comes the pa
terntiy suits instigated by the parishes, 
proof of which is left to the woman. For 
what other kind of proof can one delude 
oneself into expecting in such a case? By 
obliging the parishes to become responsible 
for illegitimate children and permitting the 
paternity suits in order to ease this crushing 
weight, we have facilitated the misconduct 
of lower-class women as much as we could. 
Illegitimate pregnancy must almost always 
improve their material condition. If the 
father of the child is rich, they can unload 
the responsibility of raising the fruit of 
their common blunder on him; if he is poor, 
they entrust this responsibility to society. 
The relief granted to them in either way ex
ceeds the expenses caused by the infant. So 
they thrive from their very vices, and it 
often happens that a woman who has 
become a mother several times over con
cludes a more advantageous marriage than 
the young virgin who has only her virtues to 
offer. They have a dowry of infamy.' " 

I repeat that I wanted to change nothing 
from this passage in my diary. I have repro
duced it exactly, because it seemed to me 

that it rendered the impressions that I 
would have the reader share with truth and 
simplicity. 

Since the time of my English journey the 
Poor Law has been modified. Many English
men flatter themselves that these changes 
will exercise great influence on the indi
gents' future, on their morality, and on 
their number. I would like to be able to 
share these hopes, but I cannot do so. In the 
new law the present-day English have again 
reaffirmed the principle introduced two 
hundred years ago by Elizabeth. Like that 
ruler, they have imposed on society the obli
gation of feeding the poor. That is quite 
enough. All the abuses that I have tried to 
describe are contained in it, just as the big
gest oak is contained in the acorn that a 
child can hide in its hand. It needs only 
time to develop and grow. To want to create 
a law which regularly, permanently, and 
uniformly relieves indigency without also 
incresing the indigent population, without 
increasing their laziness along with their 
needs, and their idleness with their vices, is 
to plant an acorn and to be stunned when a 
stem appears, followed by leaves, flowers, 
and fruits, which in turn will one day 
produce a whole forest from the bowels of 
the earth. 

I am certainly far from wanting to put the 
most natural, the most beautiful, and the 
most holy of virtues on trial. But I think 
that there is no principle, however good, 
whose every consequence can be regarded as 
good. I think that beneficence must be a 
manly and reasoned virtue, not a weak and 
unreflecting inclination. It is necessary to 
do what is most useful to the receiver, not 
what pleases the giver, to do what best 
serves the welfare of the majority, not what 
rescues the few. I can conceive of benefi
cence only in this way. Any other way it is 
still a sublime instinct, but it no longer 
seems to me worthy of the name of virtue. 

I recognize that individual charity almost 
always produces useful results. It devotes 
itself to the greatest miseries, it seeks out 
misfortune without publicity, and it silently 
and spontaneously repairs the damage. It 
can be observed wherever there are unfor
tunates to be helped. It grows with suffer
ing. And yet, it cannot be unthinkingly 
relied on, because a thousand accidents can 
delay or halt its operation. One cannot be 
sure of finding it, and it is not aroused by 
every cry of pain. 

I admit that by regulating relief, charita
ble persons in association could infuse indi
vidual philanthropy with more activity and 
power. I recognize not only the utility but 
the necessity of public charity applied to in
evitable evils such as the helplessness of in
fancy, the decrepitude of old age, sickness, 
insanity. I even admit its temporary useful
ness in times of public calamities which God 
sometimes allows to slip from his hand, pro
claiming his anger to the nations. State 
alms are then as spontaneous as unforeseen, 
as temporary as the evil itself. 

I even understand that public charity 
which opens free schools for the children of 
the poor and gives intelligence the means of 
acquiring the basic physical necessities 
through labor. 

But I am deeply convinced that any per
manent, regular, administrative system 
whose aim will be to provide for the needs 
of the poor, will breed more miseries than it 
can cure, will deprave the population that it 
wants to help and comfort, will in time 
reduce the rich to being no more than the 
tenant-farmers of the poor, will dry up the 
sources of savings, will stop the accum.ula-

tion of capital, will retard the development 
of trade, will benumb human industry an ac
tivity, and will culminate by bringing about 
a violent revolution in the state when the 
number of those who receive alms will have 
become as large as those who give it, and 
the indigent, no longer being able to take 
from the impoverished rich the means of 
providing for his needs, will find it easier to 
plunder them of all their property at one 
stroke than to ask for their help. 

Let us summarize in a few words. The pro
gressive movement of modern civilization 
will gradually and in a roughly increasing 
proportion raise the number of those who 
are forced to turn to charity. What remedy 
can be applied to such evils? Legal alms 
comes to mind first-legal alms in all 
forms-sometimes unconditional, sometimes 
hidden in the disguise of a wage. Sometimes 
it is accidental and temporary, at other 
times regular and permanent. But intensive 
investigation quickly demonstrates that this 
remedy, which seems both so natural and so 
effective is a very dangerous expedient. It 
affords only a false and momentary stop to 
individual suffering, and however used it in
flames society's sores. We are left with indi
vidual charity. It can produce only useful 
results. Its very weakness is a guarantee 
against dangerous consequence. It alleviates 
many miseries and breeds none. But individ
ual charity seems quite weak when faced 
with the progressive development of the in
dustiral classes and all the evils which civili
zation joins to the inestimable good it pro
duces. It was sufficient for the Middle Ages, 
when religious enthusiasm gave it enormous 
energy and when its task was less difficult; 
could it be sufficient today when the burden 
is heavy and when it forces are so weak
ened? Individual charity is a powerful 
agency that must not be despised, but. it 
would be imprudent to rely on it. It is but a 
single means and cannot be the only one. 
Then what is to be done? In what direction 
can we look? How can we mitigate what we 
can forsee, but not cure? 

Up to this point I have examined the fi
nancial approach to poverty. But is this the 
oniy approach? After having considered al
leviating evils, wouldn't it be useful to try to 
forestall them? Is there a way to prevent 
the rapid displacement of population, so 
that men do not leave the land and move 
into industry before the latter can easily re
spond to their needs? Can the total national 
wealth continue to increase without a part 
of those who produce this wealth having to 
curse the prosperity that they produce? Is it 
impossible to establish a more constant and 
exact relation between the production and 
consumption of manufactured goods? Can 
the working classes be helped to accumulate 
savings which would allow them to await a 
reversal of fortune in times of industrial ca
lamity, without dying? 

At this point my horizon widens on all 
sides. My subject grows. I see a path open
ing up, which I cannot follow at this 
moment. The present Memoir, too short for 
my subject, already exceeds the limits that I 
had thought it necessary to set for myself. 
The measures by which pauperism may be 
combatted preventively will be the object of 
a second work which I hope respectfully to 
submit next year to the Academic Society of 
Cherbourg.e2 

2 The promised sequel to the Memoir never ap. 
peared and was apparently never written. It seems 
to have suffered the same fate as the continuation 
of his essay on the "Political and Social Condition 
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A NEW ERA FOR THE CENTRAL 

STATES PENSION FUND 
e Mr. KENNEDY. Mr. President, I 
want to call the attention of my col
leagues to an important recent article 
in Forbes magazine on the remarkable 
turnaround of the Teamsters Union's 
Central States Pension Fund. A 
decade ago, the fund was wracked with 
scandal, mismanagement, conflicts of 
interest, and ties to organized crime. 

Today, according to the article, the 
fund has "cleaned up its tarnished 
reputation" and its assets are being 
well managed by distinguished outside 
fiduciaries and auditors. 

Although prodding by the Depart
ment of Labor and the Internal Reve
nue Service produced the original im
petus for reform, much of the credit 
for the revitalization of the fund goes 
to George Lehr, its executive director 
since 1981, and to the trustees who 
have supported his efforts to restore 
the integrity of the fund for the bene
fit of all its members. 

Mr. President, I ask unanimous con
sent that the article from Forbes on 
Mr. Lehr's accomplishments be print
ed in the RECORD. 

The article follows: 
[From Forbes, May 19, 19861 

GOING STRAIGHT 

<By James Cook) 
Five years ago the Teamsters Union's Cen

tral States Pension Fund ranked as the 
most abused, misused pension fund in the 
U.S. <Forbes, Nov. 10, 1980). But all that has 
changed. Today its executive director, 
former Kansas City banker George Lehr, 
claims that Central States is the best-man
aged multiemployer fund in America. And 
he may well be right. 

Last year CSPF earned a neat 26.3 percent 
return on its pension fund assets, roughly 
what IBM did, vs. the 10 percent it once 
averaged. Those assets-$7 .2 billion current
ly, up $700 million since Jan. 1-are now di
vided between equities <56 percent> and 
bonds <42 percent), with only 2 percent in 
real estate <vs. 75 percent or so a decade 
ago). 

With 250,000 active members and 130,000 
retirees, CSPF pays out $60 million a month 
in pensions and $40 million to $50 million in 
health and welfare benefits, and takes in 
almost the same amount. "The trustees," 
Lehr says, "are committed to the 100 per
cent profession management of every dollar, 
period. They don't want any dollar managed 
in-house"-an oblique reference to the way 
Teamster officers and trustees like James R. 
Hoffa used to manage the fund for their 
personal advantage. 

If CSPF has become a model fund, it had 
done so almost literally over the dead bodies 
of its trustees and the Labor Department's 
doubts. As recently as three years ago the 
union was controlled by Teamsters Presi
dent Roy Williams, who in turn, it is not 
abundantly clear, was controlled by Kansas 
City mobster Nick Civella, who backed Wil
liams' 1981 bid for the Teamsters presiden-

of France," written for the London and Westmin
ster Review in 1836. Both projects were pushed 
aside in deference to the task of writing the second 
part of Democracy in America, which took years 
longer than originally anticipated. 

cy, supposedly in the hope of regaining con
trol of the fund. How dominant was Civel
la's control? In 1979, when Williams got into 
a dispute over investment policy with the 
fund's de facto investment adviser, Allen M. 
Dorfman, it was Civella who tipped the bal
ance in Williams' favor. 

Civella and Dorfman are dead, and Wil
liams has gone to jail. Williams' banker and 
longtime personal friend, George Lehr, now 
49, came to the fund in 1981 and since then 
has cleaned up its tarnished reputation. 

Yet if you drop in at the fund's 11-story 
International Towers headquarters in Des 
Plaines, ILL., CSPF officials, with a sort of 
bedazzled pride, will show you Dorfman's 
old second-floor office with its walnut pan
eling and rooftop putting green. Celebrity, 
even when earned in wicked ways, is much 
prized by Americans. 

The tranformation of the pension fund 
began a decade ago when the IRS forced 
the trustees to appoint outside fiduciaries 
for the first time. That's now a permanent 
situation. Under a 1982 consent decree with 
the Labor Department, the fund is required 
to choose its fiduciary from among the U.S:' 
25 largest banks, insurance companies and 
investment advisers. 

The original fiduciaries-Equitable Life 
and Victor Palmieri-have since been sup
planted by Morgan Stanley. And it has been 
joined by other top-ranking outfits-Milli
man & Robertson <actuaries), Coopers & 
Lybrand <auditors) and Bear, Stearns <wel
fare fund fiduciaries)-and by an independ
ent special counsel, former U.S. Attorney 
General William Saxbe, who monitors the 
fund's activities and its compliance with the 
consent decree at a $20,000-a-month fee. 

The trustees, completely reconstituted a 
few years ago, still retain a great deal of 
power. They can fire the fiduciary without 
cause and help set the fund's broad invest
ment strategy to advance the Teamsters' in
terests, which means no foreign investment, 
no venture capital and avoiding investment 
in nonunion companies. 

They also control the Benefits & Adminis
tration Account, through which all employ
er contributions are funneled. A few years 
ago, in a move Lehr labels mistaken, they 
tried to pay some $6.5 million in legal and 
other expenses piled up by Roy Williams 
and other former trustees who had been 
charged with attempting to bribe Senator 
Howard Cannon <D-Nev.). The government 
forced the trustees' insurance company to 
pay back the legal fees to the fund, and 
these days the B&A Account is kept as low 
as possible-by agreement with the Labor 
Department, at no more than 2.5 times 
monthly expenses, or $150 million current
ly. 

Lehr has been working hard to get costs 
down. As against perhaps 9 percent to 10 
percent a few years ago, administrative costs 
as a percentage of contributions now run 
less than 6 percent for the pension fund, 6.5 
percent for the health and welfare fund. 
Overall performance looks so good that 
Teamsters locals that once shunned Central 
States are trying to climb aboard. 

In an effort to cut costs even further, the 
CSPF is changing its health programs in a 
way Lehr expects will save $25 million to 
$40 million a year once they get rolling. In
stead of using their own doctors and hospi
tals, Teamster members are given incentives 
to use CSPF's Pref erred Provider Organiza
tion-the 547 hosptials and 70,000 physi
cians associated with Dallas' Voluntary Hos
pitals of America. As an incentive for cost 
control, CSPF withholds 10 percent of its 

payment, releasing it only in proportion 
whether certain cost objectives are met. 

The links with the Kansas City and Chi 
go mobs appear to have been broken wit 
the death of Dorfman and the deposition 
Wiliams. But Lehr himself concedes the n 
cessity for vigilance. Says he: "N obod 
should ever take their eyes off a $7 billio 
block of money, whether it be here, in 
bank, an insurance company or anywher 
else."• 

THE AMERICARES FOUNDATION 
•Mr. DODD. Mr. President, I woul 
like to call the attention of my col 
leagues to the splendid work of th 
AMERICARES Foundation located · 
New Canaan, CT. 

AMERICARES is a private relie 
agency founded by Robert Macaule 
who serves as its president. Among i 
officers and advisors are such distin 
guished Americans as Dr. Zbignie 
Brzezinski, Sol Linowitz, Prescot 
Bush, Jr., and William E. Simon. 

The hallmark of AMERICARES 
work is swiftness and effectiveness. T 
date it has distributed well over $7 
million worth of relief supplies in 19 
countries around the globe. The desti 
nations of these shipments could form 
a map of the major natural and indus
trial disasters as well as armed con
flicts of the past decade. The declara
tion of martial law in Poland resulted 
in a major medical airlift by AMERI
CARES. Beirut, Lebanon, has also re
ceived medical supplies as did the 
people of Afghanistan. Several coun
tries in Latin America and Africa ben
efited from nutritional programs run 
by AMERICARES. 

The foundation responds to major 
natural disasters virtually within 
hours. Many of its airlifts were sent to 
ease the disastrous famine in Africa. 
Medicine, blankets, and food supplies 
were dispatched to Mexico City after 
last year's earthqu-ake, Similar cargo 
was sent to Colombia to help to cope 
with the giant mudslide. AMERI
CARES' latest action sent powdered 
milk, vitamins, and medical supplies to 
Poland in the wake of the Chernobyl 
nuclear accident. These goods were 
distributed in Poland by the Catholic 
Church. 

AMERICARES epitomizes the be
nevolence of the American people, our 
acknowledged obligation to help those 
who are less fortunate, who are victim
ized by unforeseen disasters. It helps 
not only people in other countries but 
has run several effective programs in 
our own country. President Reagan 
has recognized the excellent work of 
AMERICARES by awarding its presi
dent, Robert C. Macauley the 1984 
President's Voluntary Action Award. 

Mr. President, I am proud to have 
AMERICARES as constituent in the 
State I represent in the U.S. Senate. I 
hope my colleagues will continue to 
follow its missions with interest. It de
serves our gratitude as well as our sup-
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port and best wishes for its future un
dertakings.• 

BRISTOL COLLEGE BULLDOGS, 
1986 NLCAA CHAMPIONS 

•Mr. GORE. Mr. President, I am very 
pleased to bring to the attention of my 
colleagues the NLCAA champions, the 
Bristol College Bulldogs from Bristol 
College, Bristol, TN. I submit for the 
RECORD at this time a certificate of 
recognition signed by the mayor of 
Bristol, TN, citing this achievement. 

The certificate of recognition fol
lows: 

CERTIFICATE OF RECOGNITION, BRISTOL 
COLLEGE BULLDOGS, 1986 NLCAA CHAMPIONS 

Whereas, Bristol College established a 
basketball program for the 1985-86 season, 
the first such program to be implemented at 
the College since 1978; and 

Whereas, the City of Bristol, Tennessee is 
extremely pleased to have been selected as 
the site of the National Little College At h 
letic Association Tournament, which was 
held at Viking Hall on March 8-13, 1986; 
and 

Whereas, Bristol College was host team in 
this Tournament and exemplified a fine 
spirit of good sportsmanship and inspired 
team play; and 

Whereas, the hard work and dedication of 
Coach Brien Crowder, Assistant Coach Bill 
Arnold, Trainer /Manager Marvin Sewell, 
Honorary Coach Curtis Burnett, Cheerlead
ers and Ball Boys, and all team members; 
Wayne Andrews, Granville Arnold, Kenny 
Baxter, Steve Crowder, Tim Hale, Dean 
Heywood, George Howard, Jaymie Jenkins, 
Jake Keys, Roger Lowrence, Derrick 
McGlothlin, Baron Minor, David Statzer, 
Michael Thomas, and John Weiner, have 
earned the respect and support of the entire 
community; 

Now therefore, I, by the authority vested 
in me as Mayor of Bristol, Tennessee and on 
behalf of City Council and all of the citizens 
of Bristol, do hereby extend this Certificate 
of Recognition to the Bristol College Bull
dogs for their first place finish in the 
NLCAA Tournament, and also express our 
pride in their accomplishment of winning a 
national title and our appreciation of the 
fine publicity they have brought to our 
community. 

This 18th day of March, 1986. 
EWELL L. EASLEY, Mayor .• 

EXEMPTING CERTAIN VETER
ANS' BENEFITS FROM SEQUES
TRATION 

e Mr. D'AMATO. Mr. President, I rise 
today to cosponsor broad legislation 
affecting veterans and their families. I 
am pleased that my good friend and 
colleague, Mr. DECONCINI, has intro
duced a bill to recognize those who 
have fought so bravely for liberty 
around the world. 

S. 2187 expands upon Senator MuR
xowsx1's legislation, S. 2186, which I 
have also cosponsored. This legislation 
exempts certain benefits affecting dis
abled veterans from future Gramm
Rudman-Hollings automatic across
the-board spending cuts. Senator 
DECONCINI'S bill exempts additional 
categories of veterans' funding from 

potential cuts. In addition to excluding 
vocational rehabilitation, housing, and 
automobile grants, and incentive work 
therapy programs from future cuts, S. 
2187 adds the Veterans Home Loan 
Program and survivors education ben
efits to the exempt category. These 
additional exemptions would ensure 
that loans would remain accessible for 
veterans who desperately need to pur
chase or renovate a home. In addition, 
the legislation would insure that the 
families of those individuals who have 
fought for this country would be ;tble 
to fully take advantage of the educa
tional opportunities Congress has pro
vided them. 

S. 2187 also would retroactively re
store funds that were unfairly taken 
away from Veterans insurance pro
grams as a result of the 1986 Gramm
Rudman-Hollings cuts. I fully support 
this restoration, and I am pleased that 
Senator DECONCINI has targeted key 
areas of assistance for veterans to 
ensure that these benefits are not 
again used to reduce the Federal defi
cit. S. 2187 would protect at least $17 
million of veterans' benefits. 

I am pleased that my colleague from 
Arizona has introduced legislation to 
maintain the commitment that this 
Nation has to its veterans, and I am 
proud to be its cosponsor.e 

EXEMPTING DISABLED VETER
ANS' BENEFITS FROM SEQUES
TRATION 

•Mr. D'AMATO. Mr. President, I rise 
today to cosponsor legislation intro
duced by my distinguished colleague 
from Alaska, the chairman of the 
Senate Veterans' Affairs Committee. 
S. 2186 will relieve disabled veterans 
from the unjust burden of any future 
sequestration. Under the Gramm
Rudman-Hollings Deficit-Reduction 
Act, I am pleased to support funding 
for those individuals who have given 
of themselves so selfless in service to 
this Nation. 

Veterans were seriously affected by 
the Gramm-Rudman-Hollings deficit
reduction legislation. Although 
COLA's for veterans' benefits re
mained exempt from the 1986 manda
tory across-the-board cuts, other parts 
of the VA budget suffered significant 
reductions. 

Although I believe that the Federal 
deficit must be reduced, I do not be
lieve that this reduction should be at 
the expense of the veterans of this 
country. This Nation owes a great deal 
to our veterans. They have borne the 
burden of maintaining freedom for 
Americans and for citizens of other na
tions around the world. These devoted 
men and women must not be asked to 
bear an unfair share of the burden of 
reducing this Nation's Federal deficit. 

S. 2186 ensures that veterans are not 
again forced to shoulder Gramm.
Rudman-Hollings cuts. This legislation 

exempts from any future Gramm
Rudman-Hollings cuts those benefits 
which are based upon the service-con
nected disability or death of a veteran. 
Specifically, S. 2186 provides that serv
ices including vocational rehabilita
tion, housing and automobile grants, 
and incentive work therapy programs 
would be exempt from cuts. 

I am pleased that the chairman has 
addressed this serious issue in this 
way, and I fully support his efforts to 
assist the service-connected disabled 
veterans.e 

PRESIDENTIAL CITATION OF 
AARP TAX-AIDE PROGRAM 

• Mr. ABDNOR. Mr. President, the 
American Association of Retired Per
sons' Tax-Aide Program received the 
Nation's highest honor for private 
sector initiatives from President 
Reagan at a White House ceremony 
on June 18. 

Tax-Aide was one of 30 top award 
winners selected from among 1,500 or
ganizations registered in the 1986 
President's Citation Program for pri
vate sector initiatives. 

The President's Citation Program 
was established in 1984 to recognize 
and encourage public service by busi
nesses, trade associations, and profes
sional societies to enrich the lives of 
people in their communities. 

AARP's Tax-Aide Program provides 
free tax preparation and counseling 
services to older persons throughout 
the Nation. During the past tax 
season, more than 21,000 Tax-Aide 
counselors either prepared or helped 
to prepare 1.3 million tax returns for 
older Americans, including 30,000 
shut-ins and 42,000 persons at hospi
tals, nursing homes, and other special 
sites. 

As chairman of the Treasury, Postal 
Service, and General Government Ap
propriations Subcommittee, I have 
been keenly impressed by the Tax
Aide Program. I have personally seen 
the effectiveness of this successful 
program in my home State of South 
Dakota. An article in the Sioux Falls, 
SD, Argus-Leader describes the valua
ble services provided by the Tax-Aide 
Program. 

Mr. President, I ask that this arti
cle-entitled "Tax help is at hand for 
seniors" -be printed in the RECORD. 

The article follows: 
CFrom the Sioux Falls <SD> Argus-Leader, 

Feb.9, 19861 
TAX HELP Is AT HAND FOR SENIORS 

<By Jack Smith> 
Seniors need not suffer nervous tremors 

from tax filing. Relief is close at hand in 
more than 9,000 centers around the United 
States. 

These centers are staffed with Internal 
Revenue Service-trained volunteers of the 
American Association of Retired Persons. 
The service is known as AARP Tax-Aide. It 
is in its 18th year. It is free. 



15176 CONGRESSIONAL RECORD-SENATE June 24, 1986 
A moderate- or low-income senior who 

needs tax filing help bundles up his receipts, 
accounts and other papers and makes a date 
with a counselor at an AARP Tax Aide 
center. The most convenient center is avail
able through the local AARP Tax Aide Co
ordinator, whose name and number may be 
on file at the newspaper, the chamber of 
commerce, the AARP chapters <clubs) in 
the locality, and/or through the IRS office. 

If a senior is shut in, arrangements usual
ly can be made to have a Tax Aide counselor 
visit the residence. In 1985, the AARP pro
gram performed 11,000 such home service 
consultations. 

Older adults experience special problems 
in regard to tax reporting. When does a pen
sion become taxable and how should pay
ments be reported in the meantime? What 
determines whether a portion of Social Se
curity income is taxable and how does one 
figure it? What deductions of health care 
expenses are allowable? What's the require
ment if I sold the family home and moved 
into a condo? Or rented an apartment? Is 
there any advantage in taking tax credit for 
the elderly and how do I compute it? Do I 
have to file an estimated tax return for next 
year? 

AARP Tax-Aide counselors are prepared 
to help older people understand the provi
sions of the tax code that affect them. They 
also are trained to make sure seniors do not 
overpay, which surveys have shown that 
many do. AARP volunteers have spotted 
costly errors in tax returns. A retired gov
ernment employee received a $1,500 refund 
because he had forgotten to set aside his 
own contributions to his pension fund. A 
woman on a small income had donated more 
than $300 to political campaigns, mistakenly 
thinking that appeals for such funds were 
bills that needed to be paid. 

The Tax-Aide program has won great re
spect from civic and government leaders. In 
Broward County, Fla., the volunteers were 
inducted into the senior Hall of Fame. 

In 1984, about 18,000 volunteers helped 
prepare 1.3 million returns. This includes 
state and local returns in areas where such 
requirements apply. In New York State, 
124,000 senior returns were prepared; in 
Texas, 36,000; in Florida, 95,000; in Califor
nia, 155,000; in Minnesota, 76,000; in Wis
consin, 31,000; in Michigan, 63,000; in Ohio, 
61,000; in Nevada, 3,000. 

The Tax-Aide volunteers must like the 
work. About 90 percent of them have served 
for two or more years in a row. They have 
to go through a new training school each 
year to brush up on all the new wrinkles in 
the tax laws and regulations. But the joy of 
truly helping others is tonic, apparently. I 
have never met a Tax Aide volunteer who 
wasn't enthused about this period of the 
year.e 

TRIBUTE TO HAROLD LEV ANDER 
e Mr. DURENBERGER. Mr. Presi
dent, one of the great traditions of 
politics in Minnesota is the willingness 
of outstanding community leaders to 
devote a period of time to public serv
ice in elective office. 

Too often, in today's world of high 
powered political consultants, 30-
second television commercials, and 
professional politicians, we lose sight 
of the essential role which true citizen 
politicians must play in public life. 

I am fortunate to have served my po
litical apprenticeship in the company 

of one such citizen politician-former 
Minnesota Gov. Harold Levander. 

Twenty years ago, Harold Levander 
combined a broad understanding of 
public issues, great wit and a com
manding knowledge of the people and 
concerns of Minnesota to rise from a 
successful South St. Paul law practice 
to statewide office. 

In his 4 years as Governor, Harold 
Le V ander used his varied experience 
and common sense to iniate a number 
of legislative proposals which helped 
give Minnesota the reputation it has 
today as a State which offers high 
quality services and humane and inno
vative government. 

Recently, I had the pleasure of join
ing a large group of Levander admin
istration officials and supporters in a 
20th anniversary reunion. The spirit 
of that reunion-and the legacy of 
Harold Levander-were captured in 
the following article written by former 
Minnesota Independent-Republican 
Party Chairman Chuck Slocum. Be
cause of the important contributions 
made by this outstanding citizen poli
tician, I ask that the article be printed 
in the RECORD. 

The article follows: 
THE CANDIDATE FOR GOVERNOR WHO WORKED 

A MIRACLE 

<By Chuck Slocum) 
Twenty years, ago, at the end of a political 

era in Minnesota, the unexpected happened. 
A 56-year-old South St. Paul attorney who 
had never before sought public office put 
together a grass-roots campaign that took 
advantage of divisions in the opposition 
party and swept to office on the theme, "Be 
proud of Minnesota again." His name was 
Harold Levander. 

The Swedish son of a Lutheran minister, 
Levander won by 72,650 votes over incum
bent Gov. Karl Rolvaag, who had to survive 
a primary challenge by endorsed DFLer 
A.M. <Sandy) Keith. 

By today's standards. Levander pulled off 
a miracle. A 1932 Gustavus Adolphus gradu
ate and young lay preacher who once 
coached the debate team at Macalester Col
lege, Levander had successfully built a coa
lition of backers new to politics and unde
terred by long odds. For the Republican 
nomination, Levander challenged the likes 
of former Gov. Elmer L. Andersen, business
man John Pillsbury and William Randall, 
the popular Ramsey County attorney. To 
most political experts, Levander was the 
least electable of the four. 

Levander reflected on this experience at a 
20-year reunion this month attended by 400 
former workers and friends. To many in at
tendance, the 1966 campaign was the first 
and last time they had actually had fun in 
politics. 

The campaign message was amplified by 
his son, Harold <Hap) LeVander Jr., debater
daughter Jean, and his wife of 28 years, 
Iantha. Thirteen-year-old daughter Diane 
also helped. So did lawyer-partners Fallon 
Kelly, Dave Durenberger, Paul Magnuson 
and Art Gillen. His brother, former Repub
lican State Chairman Bernard Levander, an 
unsuccessful candidate for attorney general 
in 1954, was the "real politician" of the 
group. Mary Kelly of South St. Paul and 
Fred Hughes of St. Cloud headed the origi
nal volunteer committee. The candidate 

drew rural support from his years represent
ing the Rural Electrical Administration. 

Durenberger, now a U.S. senator, recalled 
the black-rimmed "campaign glasses" Le
vander reluctantly wore. Advisers told the 
candidate to quit wearing his ice-cream 
white shoes, seersucker suits and straw hats, 
LeVander's cigar-stained teeth had to be 
capped after he won party endorsement on 
the 16th ballot. But efforts to change the 
appearance of the candidate did not change 
the character of the man, Durenberger re
called. 

Levander said he hired youthful state 
Rep. Paul Overgaard of Albert Lea to 
manage his pre-endorsement contest effort 
"because it didn't cost us much money." 
General election manager Jerry Olson re
membered his candidate's insistence that a 
small "e" be used when spelling his name. 
"Otherwise, they'll think you are trying to 
elect a Frenchman. I'm a Swede, you know." 

It was a time when political teamwork 
meant something. The more moderate Hen
nepin County party activists worked hard 
for LeVander's election. Their own stalking 
horse, Douglas Head, also successfully won 
the attorney general's office that year. Jim 
Goetz, a young Winona radio-station owner 
who exuded confidence and charisma, 
became LeVander's running mate. Veterans 
Val Bjornson and Stafford King each had 
long records of public service as state treas
urer and auditor and were easily reelected 
that year. 

Bob Forsythe's 10-week campaign for U.S. 
senator against the 38-year-old appointed 
incumbent, Walter Mondale, demonstrated 
the highest order of party service and politi
cal sacifice "I knew who the real head of the 
ticket was when I went to Rolvaag on a Sat
urday and could only count about 60 people 
in the rain and round out Levander went 
there on Sunday and spoke to 20,000," For
sythe remembered. 

Levander put his campaign together with
out expensive advertising, survey research, 
big-name consultants or a long record of 
inside political fence-building. 

As governor, LeVander demonstrated he 
could get things done. He increased the 
state's investment in education and added 
millions for highways. The Metropolitan 
Council, Pollution Control Agency and 
State Department of Human Rights were 
established. Through the passage of Minne
sota's controversial sales tax, the property
tax system was dramatically altered, provid
ing tax relief for homeowners, renters, the 
elderly and business owners and operators. 
The political newcomer adopted his party's 
1966 platform as his own. When his term 
ended, Levander could claim that the vast 
majority of ideas contained in that thought
fully drafted party document had become 
Minnesota law. 

LeVander had something special from 
which candidates and party activists of 
today could learn. He and his family had 
confidence that they could win. They start
ed early, worked hard, played it straight and 
earned a big victory for themselves, their 
party and the state. In 1971, Harold Le
vander returned to his law office, where he 
maintains his practice today.e 

CONGRESSIONAL CALL TO 
CONSCIENCE 

e Mr. WILSON. Mr. President, I 
would like to take the opportunity of
fered by the call to conscience spon
sored by my colleague from Maine, 
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Senator MITCHELL, to express my con
cern. I believe I share with a large 
number of my colleagues the plight of 
today's Soviet Jews. The Helsinki ac
cords, signed by the Soviet Union in 
1975, were intended to guarantee cer
tain basic rights, including the free
dom for all to practice their religion, 
to maintain contacts with foreigners, 
and to travel uninhibited. 

Sadly, however, the Soviet Union 
has failed to respect the agreement to 
which it is explicitly committed. 
Jewish emigration from the U.S.S.R. 
has declined to an average of fewer 
than 1,000 per year, compared with 
51,300 in 1979. A total of 400,000 
Soviet Jews have taken the risky step 
of applying for permission to leave the 
U.S.S.R. 50,000 have been refused per
mission to leave the Soviet Union for 
up to 20 years, earning the name "re
fuseniks," and consequently living as 
pariahs in Soviet society. 

But not only do the Soviet authori
ties restrict individuals' ability to be 
reunited with their family members in 
Israel or other Western countries, 
they also take active steps to discour
age Jews from applying for exit visas. 

With heavy-handed methods includ
ing beatings, show trials of religious 
Jews and Hebrew teachers, and long 
labor camp sentences on charges rang
ing from " anti-Soviet propaganda" to 
"illegal possession of narcotics," the 
KGB is orchestrating a campaign to 
intimidate those families who still 
hope to be reunited with their parents, 
siblings, or even spouses abroad. 

The example of Mikhail Elman, a 
Leningrad refusenik whose brother 
and sister-in-law live in California, 
provides a gruesome illustration of 
these basic human rights violations. 
Elman, an Orthodox Jew, has been re
peatedly harassed by the KGB in con
nection with his Jewish activities. 

Elman first applied for an exit visa 
in 1980. He immediately lost his job as 
a computer engineer and had to begin 
working as a bathhouse attendant to 
support his family. In 1981, he and a 
friend were arrested and detained for 
10 days for attempting to lay a wreath 
at Babi Yar, site of the World War II 
massacre of thousands of Jews. In 
April 1982, Elman was brought before 
a court and charged with disobeying 
police orders. 

In November 1984, while his wife 
was giving birth to their baby son, he 
was detained and made to sign a docu
ment saying he would cooperate with 
the KGB. Two days later, he was in
terrogated, badly beaten, and threat
ened by KGB agents. Soviet authori
ties, he was told, would put an end to 
all Jewish religious activity in Lenin
grad. 

Elman sent a complaint to the Len
ingrad district attorney about the 
KGB's violations of his rights. Instead 
of investigating the officers involved, 
however, the district attorney warned 

Elman that his complaint could be source for the industrial revolution. And 
used against him with charges of "de- some here may remember when coal-burn
faming the State." ing stoves and fireplaces were as common in 

These abuses have increased in private residences as gas and oil furnaces 
are today. 

recent months, betraying a deliberate After World war 11, however, the develop-
campaign by the Soviet Government ment of other fuels-natural gas and oil in 
to eradicate hopes for free Jewish cul- particular-sent coal into a temporary de
tural and religious expression and for cline. 
open emigration. When refuseniks But the oil embargoes of the 1970's 
appeal through appropriate legal spurred renewed interest in coal. With this 
channels to protest their visa refusal new demand created by the energy crisis, 
or harsh treatment by the KGB, they coal seemed on the verge of a second boom, 
often receive new threats. This prac- for a while. 
tice contradicts not only the interna- More recently, however, ecological and en-

vironmental concerns have panicked some 
tional agreements signed at Helsinki, people, and have led to sometimes irrespon
but also the Soviet Constitution itself, sible attacks against the use of coal. Porten
which guarantees citizens' right to tious clouds have gathered on the horizon
appeal mistreatment by officials. clouds that signal rough days ahead for the 

For these reasons, I ask my col- coal and electric utility industries, especially 
leagues to join me in demanding the if those of us who believe in coal's potential 
safe release of Mikhail Elman and his do not respond with intelligence and 
entire family, so they may repatriate · wisdom. 
to Israel or reunite with their relatives Principal among the ill omens is the 

recent progress of acid rain legislation in 
in California. In October 1985, I ad- the House of Representatives. On May 20, 
dressed the Senate in anticipation of the House Subcommittee on Health and En
the Geneva summit, to recommend vironment reported H.R. 4567 by a vote of 
that we insist upon the historic link- 16 to 9. The bill has about 160 cosponsors, 
age between arms control and Helsinki 21 of whom are members of the 42-member 
violations. full Committee on Energy and Commerce. 

Now, once again, I will emphasize My opposition to the enactment of acid 
that there can be no genuine peace, no rain legislation remains undiminished. Leg
real trust between the superpowers islation such as H.R. 4567 would have a dev-

astating impact on the economy of West 
until the human rights violations I Virginia and other coal-producing and coal
have described come to an end. I en- consuming states. 
courage the Soviet Government to For example, the United Mine Workers 
demonstrate its respect for interna- has estimated that H.R. 4567 could cost over 
tional agreements by opening up the 38,000 jobs in the coal mining industry, of 
gates for Mikhail Elman and thou- which 7,200 jobs would be lost in the West 
sands like him, by ceasing persecution Virginia coal mining industry. Total annual 

f 1. · 1 d" ·d ts d · h · economic losses are estimated to be over $4 
o PO it1ca ISSI en an Jewis activ- billion, about $1.3 billion of which would be 
ists, and by complying with all the lost in West Virginia. 
provisions of the Helsinki accords.e such estimates have been disputed by sup-

SENATOR BYRD FIGHTS FOR 
CLEAN COAL AND CLEAN AIR 

•Mr. GORE. Mr. President, I should 
like to call attention to a provocative 
address the minority leader gave last 
Friday before the annual convention 
of the National Coal Association. 

The distinguished Senator from 
West Virginia is an expert on coal and 
energy policy. He has been a strong 
advocate of efforts to develop "clean 
coal technology" that would improve 
efficiency and reduce pollution at coal
fired plants. 

I share the minority leader's support 
for the Clean Air Act and his convic
tion that coal's future must be a clean 
one. I urge my colleagues to read his 
address. 

I ask that the minority leader's re
marks be printed in the RECORD. 

The material follows: 
REMARKS OF SENATOR ROBERT C. BYRD, NA

TIONAL COAL AsSOCIATION 69TH ANNIVER
SARY CONVENTION, JUNE 20, 1986 
Coal has been an energy source for man

kind for millenia. The ancient Babylonians 
knew about coal. The ancient Greeks are 
said to have used coal. And Solomon and 
others in the Old Testament spoke of coal. 

But coal did not come into its own until 
the modern era-as the primary energy 

porters of acid rain legislation, and others. 
They suggest that West Virginia would ex
perience "net employment gains" as new 
demand materializes for low sulfur coal in 
the southern part of the State. 

Yet that argument fails to take into con
sideration two important factors. First, if 
coal production increases in southern West 
Virginia, the jobs will go to miners in that 
region who had previously been laid off. 
Second, such a shift in production would 
create ghost towns and devastated commu
nities in northern West Virginia. 

Others have suggested that the employ
ment impacts of acid rain legislation will be 
much smaller than the estimates of the 
United Mine Workers. However, the jobs of 
those who work in the coal industry, and 
the livelihood of the communities which 
depend upon coal mining, are not chips to 
be gambled away in the acid rain debate. 

The disagreements within the coal indus
try itself about the economic implications of 
acid rain legislation provide adequate testi
mony to the divisiveness of the issue. Coal 
producers and others have to realize that if 
acid rain legislation is enacted, whether it 
be H.R. 4567 or S. 2203, there would be very 
serious implications for the use of all coal. 
Indeed, the acid rain debate involves a 
debate over a fundamental energy policy 
issue-what policy is this Nation going to 
pursue regarding the use of coal? 

Without a doubt, coal can play an increas
ingly prominent role in meeting this Na
tion's energy needs for the foreseeable 
future. For example, in 1985, the domestic 
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electric utility industry consumed about 693 
million tons of coal in generating 56 percent 
of all electricity in the United States. Ac
cording to the Energy Information Adminis
tration, about 40 percent of all the new gen
erating capacity added between 1985 and 
1995-almost 46 gigawatts-1.E., 46 billion 
watts-will be coal-fired. By the year 2010, 
the EIA estimates, coal-fired plants could 
account for about 60 percent of all electrici
ty generated, and coal consumption by utili
ties could be nearly double what it is today. 

Increased utility coal use does not neces
sarily mean that powerplant emissions will 
increase dramatically between now and the 
turn of the century. The Clean Air Act is 
working! For example, according to EPA, be
tween 1973 and 1983, emissions of sulfur di
oxide decreased 28 percent while the use of 
coal increased 68 percent over the same 
period. 

However, within the last 10 or 15 years, a 
number of economic, regulatory, and other 
developments created significant disincen
tives for electric utilities to commit financial 
resources to the construction of new gener
ating capacity. Indeed, according to the 
Electric Power Research Institute CEPRil, a 
new, large, conventional coal-fired power
plant will cost as much as $1.5 billion. Envi
ronmental controls account for about 30 
percent of that cost. 

Uncertainties regarding such issues as 
future economic growth, changes in the 
structure of the economy, levels of electric 
power demand, future emissions reduction 
and other environmental requirements have 
encouraged electric utilities to consider the 
economic merits of extending the service 
life of existing generating facilities beyond 
their original design lifetimes, which are 
usually 30 to 40 years. 

According to the Energy Information Ad
ministration, by 1995 over 60 percent of all 
coal-fired powerplants-accounting for 
about one-quarter of total coal-fired gener
ating capacity-will be more than 30 years 
old. By comparison, in 1985, approximately 
10 percent of such facilities were more than 
30 years old. 

Clearly, there is a significant opportunity 
for the adoption of new, advanced coal tech
nologies for retrofit applications. In 1983, I 
introduced the first legislation to promote 
the development of "clean coal technol
ogies." In 1984, the Congress enacted the 
Clean Coal Technology Program as Public 
Law 98-473, authorizing $750 million for the 
program. In December 1985, the Congress 
appropriated $400 million for the Clean 
Coal Technology Program, $100 million of 
which is available for fiscal year 1986, and 
$150 million each for fiscal years 1987 and 
1988. 

The Department of Energy issued a Clean 
Coal Technology Program opportunity 
notice in February 1986. A total of 51 
project proposals were submitted to the De
partment by the April deadline. The depart
ment's screening process has narrowed the 
number of clean coal project proposals to 
39, and those projects are currently being 
evaluated by DOE. By August 1, the Depart
ment is to announce which projects have 
been selected to enter into contract negotia
tions. 

The Clean Coal Technology Program rep
resents a unique chance to promote the 
adoption of new technologies, which are 
more efficient and less expensive than con
ventional pulverized coal boilers and flue 
gas desulfurization. Indeed, the commercial 
adoption of such technologies for new and 
retrofit applications to meet the Nation's 

future energy needs together provide the 
key to promoting the more efficient use of 
the Nation's most abundant fossil energy re
source. They also will ensure continuation 
of the progress achieved to date under the 
Clean Air Act. The implementation of the 
clean coal program is the first step in the 
effort to expand the use of coal in an envi
ronmentally acceptable manner. 

Unfortunately, if acid rain legislation, 
such as H.R. 4567, is enacted, I do not be
lieve that the promise of the Clean Coal 
Technology Program would be realized. The 
mid-1990's deadline imposed in the House 
bill for achieving the stringent emissions 
standards would force utilities to decide be
tween installing scrubber technology, fuel 
switching, and retiring generating capacity. 
Many clean coal technologies will not be an 
option, because their abilities may only 
have been demonstrated in the early 1990's. 
Thus, the unique opportunities for retrofit 
applications could be lost because utilities 
would be very reluctant to gamble on tech
nologies that have not been adequately 
demonstrated. 

In the final analysis, the Clean Coal Tech
nology Program promotes freedom of choice 
for the electric utility industry and other in
dustrial coal users by supporting the devel
opment of an array of technologies that are 
more efficient and less expensive than those 
that are available right now. 

The coal industry and the electric utility 
industry face a future full of question 
marks-a future with both dilemmas and 
possibilities. Even so, I believe that the 
Clean Coal Technology Program represents 
a first bright glimmer of a new day for coal. 
But there is much to do if we are to ensure 
that coal becomes the jewel in the crown of 
the Nation's energy future.e 

THE DEATH OF ROBERT 
HUNTER 

Mr. LONG. Mr. President, I am 
deeply saddened today by the sudden 
death of my old and very dear friend, 
Robert Hunter, a great American who 
loved his country and served its citi
zens well for almost 20 years as my ad
ministrative assistant. 

Robert Hunter came to Washington 
as my No. 2 assistant, serving second 
only to the administrative assistant. 
When a vacancy occurred in the posi
tion of the administrative assistant, 
Bob filled that post. During those 
years, I learned to trust him implicitly. 

He worked tirelessly and energetical
ly to provide an outstanding degree of 
service for Louisiana. He made my 
office rather famous as one that cared 
for the needs of our constituents. On 
occasion, he even demonstrated to me 
how it was possible to accomplish 
things that I thought impossible. I 
recall, for example, how he found a 
way in which we could offer substan
tial and meaningful assistance to those 
who were severely injured by Hurri
cane Betsy. 

More than 20 years ago, I had some 
rather ambitious ideas how we could 
improve on our annual Louisiana 
Mardi Gras Ball. The burden of it fell 
mostly on Bob Hunter. He performed 
far beyond the call of duty, so much so 
that it may have shortened his life. 

But he did it as he tended to do every
thing he deemed worthy of doing, with 
diligence and dedication. 

The Louisiana Mardi Gras ball and 
the Krewe of Louisianians became 
well known, both in Washington and 
in Louisiana. His passing leaves us 
with several hundred colorful cos
tumes which he so carefully main
tained in his home. 

Bob was universally known in Wash
ington, especially on Capitol Hill. 
Those who knew him will remember 
him as one who loved his State of Lou
isiana and his city of New Orleans and 
worked tirelessly for the good of its 
people for many years. Bob loved life 
and lived it to its fullest. He loved 
people and was always ready with a 
kind word and willing to help those in 
need. 

He served his Nation as a member of 
the Armed Services in wartime, as a ci
vilian employee of the U.S. Army 
Corps of Engineers, as an employee of 
the Senate and Finally, as a retired 
Government employee who worked in 
the most ethical manner to support 
private citizens who had problems 
dealing with Government. 

He will be missed by thousands of us 
who benefited by his friendship. My 
sympathy goes to his wife of many 
years, Marie, and his son, Pat. 

Mr. THURMOND. Mr. President, I 
was saddened to hear of the death of 
Col. Bob Hunter, who was formerly an 
administrative assistant to the able 
and distinguished Senator from Louisi
ana, Senator LONG. 

I heard about it earlier today. I 
reached his secretary and extended 
my sympathy and I am also trying to 
get the address of his widow to write 
her. 

I want to say that I have known Bob 
Hunter for many years. He was here 
with Senator LONG when I first came 
to the Senate. Senator LONG and Sena
tor STENNIS are the only two Members 
of the Senate now who were here 
when I first came in December 1954. 

Bob Hunter ably served Senator 
LONG. I had the pleasure of dealing 
with him in matters pertaining to the 
Senate. I found him to be a man of in
tegrity, a man of competence, and a 
man of dedication. 

I also knew him as a Reserve officer. 
I was the commanding general of a 
Reserve unit here on Capitol Hill 
which rendered great service, I think, 
to our country in many ways until Sec
retary McNamara closed these units 
down when he became Secretary of 
Defense. I understood he closed them 
down because he felt they exerted too 
much influence on the Congress. 

At any rate, Bob Hunter was a 
member of that unit. I have traveled 
with him several times on training 
overseas. I found him to be an able of
ficer, a true patriot and a great Ameri
can. I enjoyed working with him. I ap-
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preciate his friendship. I appreciated 
his dedication to his country and I ap
preciated all that he did to help us to 
maintain a strong defense. 

D 1810 
I commend my able friend, the Sena

tor from Louisiana, Senator LONG, for 
employing such a fine person, and 
having been connected with him for 
such a long period of time. Robert 
Hunter had charge, for Senator LoNG 
as I understood, of the Mardi Gras 
and other matters, and did a magnifi-
cent job. · 

I want to say I deeply regret to hear 
of his passing. I think our Nation has 
lost an outstanding citizen, and I have 
lost a personal friend. 

Mr. JOHNSTON. Mr. President, it 
was with deep regret that I learned 
today of the death of Robert E. 
Hunter, a fellow Louisianian who had 
served his State and his country in 
many different roles over many years. 

After a long and outstanding career 
with the U.S. Corps of Engineers, he 
joined the staff of Senator RussELL B. 
LONG where he served as administra
tive assistant for 20 years. Even after 
his retirement from Capitol Hill, he 
devoted himself almost exclusively to 
activities involving the State of Louisi
ana and its congressional delegation. 

Those of us who had the pleasure 
and honor of knowing this distin
guished gentleman will always remem
ber him for his ready smile, his unfail
ing good humor, and his unflagging 
energy. But most of all, we will recall 
his unbounding love for the people of 
Louisiana and his devoted work for 
the Louisiana delegation. 

The Washington Mardi Gras, which 
has become an institution for the tens 
of thousands of Louisianians who 
attend each year, was shaped and 
molded and directed more by Robert 
Hunter than by any other person, 
with the possible exception of my col
league, RUSSELL LONG. 

And I see the stunning success of the 
Mardi Gras as a rich tribute to Robert 
Hunter. For like him, it has always 
been a source of joy and happiness 
and, indeed, a celebration of life. 

Though we will miss Robert Hunter 
deeply, we find some solace in the fact 
that he died with his boots on, work
ing to the end for the Louisiana dele
gation, to which he was so loyal, and 
the State which he loved so much. 

TAX REFORM ACT OF 1986 
ALTERNATIVE MINIMUM TAX AND FARMER 

COOPERATIVES 

Mr. DOLE. Under existing law, 
amounts allocated and paid as patron
age distributions by a farmer coopera
tive represent income to its patrons 
subject to individual income taxes and 
not to the cooperative itself. 

Consistent with the "single tax" 
treatment of farmer cooperatives, 

such allocated earnings are properly 
excludable from the cooperative's de
termination of taxable income as pro
vided under section 1382 of the code. 
Except for this single tax rule, coop
eratives compute their taxable income, 
or loss, and any resulting taxes, in the 
same way as any other entity taxed as 
a corporation under the Internal Rev
enue Code. 

However, under the Senate bill, as 
proposed, 50 percent of the excess of 
pre-tax book income over alternative 
minimum taxable income would be 
considered a preference item and sub
ject to the minimum tax. This provi
sion could be construed to make half 
of a cooperative's patronage distribu
tions potentially subject to the mini
mum tax, thereby taxing such earn
ings twice. 

It is my understanding that the book 
income provision of the minimum tax 
was not intended to apply to deducti
ble patronage distributions of a farmer 
cooperative. Is that also the Chair
man's understanding? 

Mr. PACKWOOD. I share the inter
pretation of the majority leader on 
this issue and can assure the majority 
leader that the Senate conferees will 
insist that the conference report be 
drafted to make clear that the 
changes made to the corporate alter
native minimum tax will not subject 
farmer cooperatives to double taxation 
on patronage dividends that are in
te~ded to be singly taxed. 

AT-RISK RULES 

Mr. BENTSEN. Mr. President, I 
would like to engage in a colloquy with 
the chairman over an issue concerning 
the at-risk rules. The administration, 
in its tax reform plan, proposed to 
apply the at-risk rules to all real estate 
investments. The effect of that pro
posal would have been to allow an in
vestor no tax basis in a building pur
chased with nonrecourse debt, to the 
extent of such debt. Therefore, any 
deductions claimed by the investor on 
account of losses would be limited to 
the amount of cash invested in the 
building. 

The House tax reform bill adopted 
the administration's proposal, but in
cluded an exception. Under the House 
bill, if the investor purchases a build
ing with nonrecourse debt, he will 
obtain tax basis in the building on ac
count of the nonrecourse debt so long 
as the lender is a qualified financial in
stitution. The House believed that 
where a financial institution is in
volved, there is no opportunity to arti
ficially overstate the tax basis in the 
building. 

When the tax reform bill came 
before the Finance Committee, the ex
ception contained in the House bill 
was included in the chairman's propos
al. During the committee's delibera
tions, I offered an amendment, togeth
er with Senator GRASSLEY, to further 
modify the at-risk proposal. My 

amendment provided that where the 
investor purchases a building with a 
nonrecourse loan from a qualified fi
nancial institution, he will be consid
ered at-risk with regard to the loan 
even though the financial institution 
holds an equity interest in the build
ing. His tax basis would therefore in
clude the amount of the nonrecourse 
debt. 

My concern is this. I am told that 
Treasury is considering promulgating 
regulations that could affect the allo
cation of tax basis among joint ventur
ers in cases in which one joint ventur
er lends the money for the project to 
the venture and in return takes back 
an equity position in the project. 
Treasury is promulgating these regula
tions pursuant to a directive in the 
Deficit Reduction Act of 1984, which 
overruled the Raphan court case. 

I would like to clarify that the regu
lations to be issued by Treasury pursu
ant to the 1984 act should also be 
made consistent with the intent, pur
pose, and scope of my amendment on 
the at-risk rules, so that the nonlend
ing joint venturer in my example 
would be permitted to obtain his tax 
basis with respect to the nonrecourse 
debt. 

Mr. PACKWOOD. I agree with the 
Senator from Texas that the Treas
ury's regulations on the Raphan issue 
should be made consistent with, and 
should reflect, the Senator's amend
ment to the at-risk provision. 

ORDERS FOR WEDNESDAY 
RECESS UNTIL 10 A.M. 

Mr. THURMOND. Mr. President, I 
ask unanimous consent that once the 
Senate completes its business today it 
stand in recess until the hour of 10 
a.m., on Wednesday, June 25, 1986. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

RECOGNITION OF CERTAIN SENATORS 

Mr. THURMOND. Mr. President, I 
further ask unanimous consent that 
following the recognition of the two 
leaders under the standing order there 
be special orders in favor of the fol
lowing Senators for not to exceed 5 
minutes each: HAWKINS, PROXMIRE, 
CHAFEE, LEAHY, STEVENS, BOREN, MEL
CHER, and HART. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

ROUTINE MORNING BUSINESS 

Mr. THURMOND. Mr. President, 
following the special orders just iden
tified, I ask unanimous consent that 
there be a period for the transaction 
of routine morning business not to 
extend beyond the hour of 11 a.m., 
with Senators permitted to speak 
therein for not more than 5 minutes. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 
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Mr. THURMOND. Mr. President, at 
11 a.m., it is the intention of the ma
jority leader to begin consideration of 
the conference report to accompany 
H.R. 4515, the supplemental appro
priations. Therefore, votes can be ex
pected throughout the day on 
Wednesday, June 25. 

Mr. President, also the Senate could 
turn to any of the following items: 
first, H.R. 4151, the embassy security 
bill; second, nomination of Terrence 
Scanlon to be chairman of the Con
sumer Product Safety Commission; 
third, any other legislative or execu
tive calendar items. 

Mr. President, I want to state that 
these matters have been cleared with 
the minority leader. I would like the 
RECORD to show that. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

RECESS UNTIL 10 A.M. 
TOMORROW 

Mr. THURMOND. Mr. President, if 
there is no further business to come 
before the Senate, I move that the 
Senate stand in recess in accordance 
with the previous order. 

The motion was agreed to, and, at 
6:31 p.m., the Senate, in executive ses
sion, recessed until tomorrow, Wednes
day, June 25, 1986, at 10 a.m. 

NOMINATIONS 
Executive nominations received by 

the Senate June 24, 1986: 
THE JUDICIARY 

Antonin Scalia, of Virginia, to be an Asso
ciate Justice of the Supreme Court of the 
United States, vice William H. Rehnquist. 

DEPARTMENT OF EDUCATION 

Mary McNally Rose, of Maryland, to be 
Deputy Under Secretary for Management, 
Department of Education, vice Linda M. 
Combs, resigned. 

Justin W. Dart, Jr., of Texas, to be com
missioner of the Rehabilitation Services Ad
ministration, vice George A. Conn, resigned. 

LEGAL SERVICES CORPORATION 

Leaanne Bernstein, of Maryland, to be a 
member of the Board of Directors of the 
Legal Services Corporation for a term expir
ing July 13, 1989, reappointment. 

Claude Galbreath Swafford, of Tennessee, 
to be a member of the Board of Directors of 
the Legal Services Corporation for a term 
expiring July 13, 1989, reappointment. 

Robert A. Valois of North Carolina, to be 
a member of the Board of Directors of the 
Legal Services Corporation for a term expir
ing July 13, 1989, reappointment. 

NUCLEAR REGULATORY COMMISSION 

Kenneth M. Carr, of California, to be a 
member of the Nuclear Regulatory Commis
sion for the term of 5 years expiring June 

30, 1991, vice Nunzio J. Palladino, term ex
piring. 

CONFIRMATIONS 
Executive nominations confirmed by 

the Senate June 24, 1986: 
IN THE COAST GUARD 

The following officers of the U.S. Coast 
Guard for appointment to the grade of rear 
admiral: 
Alan D. Breed Robert L. Johanson 
John W. Kime 

The above nominations were approved 
subject to the nominees' commitment to re
spond to requests to appear and testify 
before any duly constituted committee of 
the Senate. 

DEPARTMENT OF JUSTICE 

Paul R. Nolan, of Washington, to be U.S. 
Marshal for the eastern district of Washing
ton for the term of 4 years. 

Leon B. Kellner, of Florida, to be U.S. at
torney for the southern district of Florida 
for the term of 4 years. 

Jerome G. Arnold, of Minnesota, to be 
U.S. attorney for the district of Minnesota 
for the term of 4 years. 

Andrew J. Maloney, of New York, to be 
U.S. attorney for the eastern district of New 
York for the term of 4 years. 

Donald W. Wyatt, of Rhode Island, to be 
U.S. Marshal for the District of Rhode 
Island for the term of 4 years. 

THE JUDICIARY 

D. Lowell Jensen, of Virginia, to be U.S. 
district judge for the northern district of 
California. 
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